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PREFACE 

In  this  volume  I  have  endeavored  to  present,  concisely  and  yet  fully, 
the  American  law  of  irrigation.  The  book  has  been  made  for  use  and 
not  merely  to  sell.  It  would  have  been  an  easy  matter  to  expand  the 
work  into  two  volumes,  but  my  purpose  has  been  to  present  the  law 
in  compact  form  and  in  logical  order,  with  a  view  to  the  convenience 
of  the  busy  practitioner.  I  have  assumed  that  the  users  of  this  book 
have  access  to  the  reports  and  the  statutes  of  their  own  states,  and  I 
have  therefore  not  attempted  to  set  out  specific  decisions  or  to  quote 
at  length  the  opinions  of  judges  except  where  such  a  course  seemed  con- 
ducive to  a  clearer  understanding  of  the  principles  of  the  law.  The 
book  has  been  written  upon  the  theory  that  it  would  be  more  v&luable 
to  the  practitioner  or  student  as  a  book  of  principles  than  as  a  digest 
of  decisions  and  statutes. 

A  conscientious  attempt  has  been  made  to  cite  all  the  cases  on  the 
subject,  and  it  is  believed  that  few,  if  any,  cases  of  real  importance 
have  been  omitted.  The  first  edition  of  this  work  appeared  in  1900  and 
was  kindly  received  by  the  profession.  Since  that  time  there  have  bieen 
so  many  new  decisions  and  so  much  legislation  on  the  subject  of  irriga- 
tion, that  I  have  found  it  necessary  practically  to  rewrite  the  book,  so 
that  it  now  appears  as  in  effect  a  new  work.  But  while  the  incorpora- 
tion  of  the  new  decisions  and  statutes  has  necessitated  a  substantial  ex- 
tension and  recasting  of  the  former  text,  it  will  be  found  that  few  new 
principles  have  been  added  and  that  the  law  of  irrigation  has  remained 
substantially  the  same  as  it  was  at  the  time  of  the  first  edition. 

A  portion  of  the  work  on  this  edition  has  been  done  in  the  line  libra- 
ries of  the  Supreme  Court  of  Colorado  at  Denver  and  of  the  Edward 
Thompson  Company  at  Northport,  N.  Y.  For  courtesies  received  in  that 
connection  I  desire  to  acknowledge  my  indebtedness  to  Mr.  F.  A.  Rich- 
ardson, librarian  of  the  Colorado  Supreme  Court  Library,  and  to  the 
Edward  Thompson  Company. 

May  1,  1916.  J.  R.  L. 
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CHAPTER  I 

INTRODUCTORY 

Section. 

1.  Scope  of  Present  Work. 
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4.  Irrigation  as  a  Natural  or  an  Artificial  Want. 

5.  Use  of  Water  for  Irrigation  as  a  Public  Use — ^In  General. 

6.  Use  by  a  Number  of  Persons. 

7.  Use  by  Fanning  Neighborhoods — California. 

8.  Use  by  Individuals. 

9.  Rise  and  Growth  of  Irrigation  Law. 

§  1.    Scope  of  Present  Work. 

•s 

While  it  might  be  interesting  and  instructive,  as  a  matter  of 
general  information,  to  consider  the  subject  of  irrigation  in 
^sypt,  in  India,  and  in  other  parts  of  the  world,  in  ancient  and 
in  modem  times,  this  is  a  matter  entirely  foreign  to  the  purpose 
of  the  present  work,  which  will  be  confined  to  the  discussion  of 
irrigation  in  its  legal  aspect  as  a  branch  of  American  law,  with 
no  further  reference  to  the  historical,  scientific  or  descriptive 
phases  of  the  subject  than  may  be  necessary  to  an  intelligent 
understanding  of  it  as  a  matter  of  legal  interest. 

§  2.    Definition  of  Irrigation. 

The  term  ''irrigation,"  in  its  primary  sense,  means  any  act 
of  watering  or  moistening,  yet,  in  common  parlance,  its  mean- 
ing is  ordinarily  restricted  to  the  watering  of  lands  for  agricul- 
tural purposes.^  In  the  sense  in  which  the  term  is  employed 
in  the  present  work,  "irrigation"  may  be  defined  to  be  the  appli- 
cation of  water  to  land  by  artificial  means  for  the  raising  of 


*  See  Cent.  Diet. 
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crops  and  other  products  of  the  soil.^  This  definition,  it  will  be 
noted,  contemplates  the  watering  of  land  by  artificial  means, 
and  not  by  rainfall,  or  the  natural  overflow  of  streams,  though 
possibly  the  cultivation  of  land  by  means  of  water  naturally 
moistening  and  rendering  it  productive  by  natural  overflow 
may  amount  to  a  valid  appropriation  of  such  water.^  The 
term  does  not,  however,  mean  the  conveyance  or  application 
of  water  by  any  particular  means,  as  by  ditches,  necessarily. 
The  method  by  which  irrigation  is  effected  has  nothing  to  do 
with  the  meaning  of  the  word.* 
A  water  right  is  the  legal  right  to  use  water.** 

§  3.    Necessity  for  Irrigation. 

In  Great  Britain  and  the  eastern  states,  where  the  climate 
is  moist,  the  natural  rainfall  abundant,  and  the  land  supplied 
with  numerous  springs  and  flowing  streams,  the  absolute  nec- 
essity fdr  artificial  irrigation  can  rarely  arise.  The  concern 
of  the  farmer  is  often  not  so  much  how  to  supply  his  crops 
with  a  sufficient  quantity  of  water,  but  how  he  may  dispose  of 
the  surplus  water  already  so  abundantly  supplied  by  nature.^ 


'Platte  Water  Co.  v.  Northern  Colo.  Irr.  Co.,  12  Colo.  525,  21  Pac. 
711;  Paxton  &  Hershey  Irr.  Canal  &  Land  Co.  v.  Farmers'  &  Mer- 
chants* Irr.  &  Land  Co.,  45  Neb.  884,  64  N.  W.  343,  50  Am.  St.  585,  29 
L.  R.  A.  853. 

Irrigation  means  the  application  of  water  for  the  purpose  of  nourish- 
ing plants.  The  application  of  water  to  grow  trees  upon  streets  and  to 
irrigate  trees,  shrubs,  grasses,  and  other  plant  life  usually  grown  in 
parks,  constitutes  the  use  of  water  for  irrigation  just  as  much  as  the 
application  of  water  to  grow  crops  upon  farms. 

City  and  County  of  Denver  v.  Brown,  56  Colo.  216,  138  Pac.  44. 

'  See  Thomas  v.  Guiraud,  6  Colo.^  530. 

•  Chamock  v.  Higuerra,  111  Cal.  473,  44  Pac.  171. 

•  Smith  V.  Denniff,  24  Mont.  21,  60  Pac.  398,  81  Am.  St.  408. 
See,  also,  Helena  v.  Rogon,  26  Mont.  452,  68  Pac.  798. 

•  "The  problem  there  to  be  solved  was  how  best  to  drain  the  water  off 
the  land  and  get  rid  of  it,  not  how  to  save  it  to  be  conducted  upon  the 
land  in  aid  of  the  husbandman.  The  latter  has  been  the  problem  in  the 
arid  portions  of  the  earth."  Barnes,  J.,  in  Clough  v.  Wing,  2  Ariz.  371, 
17  Pac.  453. 
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But  even  in  the  eastern  states  it  is  probable  that  irrigation 
will  be  more  and  more  employed  under  improved  methods  of 
farming,  and  it  may  be  expected  that  in  an  increasing  num- 
ber of  cases  the  courts  of  these  states  may  have  to  consider 
questions  of  irrigation  law. 

And  in  that  part  of  the  United  States  known  as  the  "arid 
region,"  comprising  a  large  portion  of  the  country  west  of  the 
Missouri  river,  a  peculiar  condition  of  affairs  prevails.  In  this 
region  the  soil,  though  of  great  fertility,  is,  for  the  most  part, 
wholly  unproductive  on  account  of  the  lack  of  water.  Tracts 
of  land  of  vast  extent,  which,  with  a  sufficient  supply  of  water, 
would  be  productive  to  bountifulness,  lie  practically  desert, 
producing  nothing  but  sagebrush  and  cactus,  with  here  and 
there  a  ragged  fringe  or  struggling  cluster  of  cottonwoods 
along  the  infrequent  streams.  In  this  region,  agriculture  is 
often  absolutely  impossible  without  the  aid  of  irrigation.  This 
condition  of  the  country,  and  the  imperative  necessity  for  irri- 
gation to  render  it  productive,  is  a  matter  of  common  knowl- 
edge, of  which  the  local  courts  will  take  judicial  notice.^ 

The  western  states  with  respect  to  their  climatic  condition 
as  to  moisture  may  be  divided  into  the  "arid  region,"  strictly 
so-called, — ^that  is,  the  region  in  which  irrigation  is  absolutely 
essential  to  the  successful  cultivation  of  the  soil, — and  the  "sub- 
humid  region,"  in  which  the  rainfall  is  in  some  seasons  suffi- 
cient, and  in  other  seasons  insufficient,  for  agricultural  pur- 
poses. The  arid  region  embraces,  either  wholly  or  in  part,  the 
following  states  and  territories,  namely:  Arizona,  California, 
Colorado,  Idaho,  Montana,  Nevada,  New  Mexico,  Oregon,  Utah, 
Washington  and  Wyoming.  Of  course,  some  of  these  are 
much  more  completely  arid  than  others ;  some,  as  Arizona  and 
New  Mexico,  being  very  largely  so,  while  others,  as  the  states 
on  the  Pacific  coast,  are,  as  to  a  great  part  of  their  area,  espe- 


'ToUe  V.  Correth,  31  Tex.  362,  98  Am.  Dec.  540;  Mud  Creek  Irr.,  Agr. 
&  Mfg.  Co.  V.  Vivian,  74  Tex.  170,  11  S.  W.  1078;  Prescott  Irr.  Co.  v. 
Flathers,  20  Wash.  454,  55  Pac.  635. 
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daily  on  the  western  slopes  of  the  mountains,  naturally  well 
watered.  No  state  is  wholly  arid.  The  subhumid  region  em- 
braces parts  of  Kansas,  Nebraska,  North  and  South  Dakota 
and  Texas.® 

The  distinction  here  made  between  the  "arid"  and  "sub- 
humid"  regions,  so  far  as  the  employment  of  these  specific 
terms  is  concerned,  will  not  be  observed  in  the  course  of  this 
work,  but  the  term  "arid  region"  will  be  used  to  denote  gen- 
erally all  the  states  above  enumerated  as  constituting  both 
regions. 

§  4.    Irrigation  as  a  Natural  or  an  Artificial  Want. 

The  water  of  a  stream  may  be  useful  to  a  riparian  proprietor 
to  quench  the  thirst  of  man  or  beast,  and  for  household  and 
domestic  purposes.  Again,  it  may  be  useful  for  purposes  of 
agriculture,  mining,  manufacturing  or  other  industrial  pur- 
suits. These  various  wants  have  been  sometimes  divided  into 
two  general  classes, — ^natural,  or,  as  they  are  sometimes  desig- 
nated, ordinary,  wants  and  artificial,  or  extraordinary,  wants ; 
the  natural  or  ordinary  wants  being  primary  wants,  absolutely 
necessary  to  be  supplied,  such  as  those  first  above  enumerated, 
and  the  artificial  or  extraordinary  wants  being  secondary,  and 
such  as  are  simply  for  the  comfort,  convenience  or  prosperity 
of  the  proprietor,  these  latter  being  held  to  be  subordinate  to 
the  former.®  The  use  is,  of  course,  natural  or  artificial,  accord- 
ing as  it  is  to  supply  a  natural  or  an  artificial  want.  To  the 
latter  class,  the  use  of  water  for  industrial  purposes  has  been 
usually  assigned. 

It  is  generally  conceded  that  a  riparian  proprietor  may  use 
the  water  of  a  stream  for  any  of  the  purposes  named,  pro- 
vided his  use  of  the  water  for  such  purpose  be  reasonable.  The 
difficulty  has  been  to  determine  what  is  a  reasonable  use  in 


*  See  Census  Report  of  Agriculture  by  Irrigation,  1890,  pp.  vii.,  257. 

•  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,  371. 
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each  case.  It  seems  that  it  was  in  the  attempt  to  establish  a 
practical  rule  by  which  to  determine  this  question  for  each 
particular  case  that  the  above  classification  was  adopted.  It 
was  considered  that  the  necessary  use  of  water  to  supply  nat- 
ural or  ordinary  wants,  without  regard  to  the  effect  of  such 
use  upon  lower  proprietors  in  case  of  deficiency,  was  reason- 
able;  while  with  reference  to  the  artificial  or  extraordinary 
uses,  the  effect  of  the  use  on  those  below  must  always  be  con- 
sidered in  determining  its  reasonableness.^®  Obviously,  if  this 
distinction  be  accepted  as  law,  it  is  of  prime  importance  to 
determine  to  which  class  any  particular  use  of  water  belongs, 
as  this  will  have  a  most  important  bearing  on  the  question  of 
how  much  water  may  be  consumed  in  such  use. 

There  are  but  few  cases  in  which  the  question  as  to  whether 
the  use  of  water  for  irrigation  is  a  natural  or  artificial  use  has 
been  directly  raised.  Before  proceeding  to  the  examination 
of  these  cases  it  should  be  noted  at  the  outset  that  the  above 
classification  was  first  made  in  early  cases  in  jurisdictions 
where,  and  at  a  time  when  the  subject  of  irrigation  was  of  lit- 
tle importance,  and  had  therefore  been  rarely  considered  by 
the  courts.  The  opinions  of  the  judges  in  these  cases  seem 
to  have  been,  for  the  most  part,  simply  adopted  without  ques- 
tion in  later  cases  as  a  correct  statement  of  the  law,  and  the 
matter  has  received  very  little  attention  as  an  original  propo- 
sition to  be  examined  in  the  light  of  the  changed  conditions 
under  which  the  later  cases  were  to  be  decided.  It  may  be 
helpful,  also,  to  consider  the  logical  consequences  that  must 
follow  if  irrigation  be  considered  a  natural  or  ordinary  want, 
as  above  defined,  so  as  to  determine  from  these  the  real  atti- 
tude of  the  courts,  as  shown  by  their  actual  decisions,  rather 
than  by  the  statements,  sometimes  made  without  reflection, 
to  be  found  in  the  opinions  of  the  judges. 


*•  See  Miner  v.  Gilmour,  12  Moore,  P.  C.  131;  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  674;  Evans  v.  Merriweather,  3  Scam.  (111.)  496,  38 
Anv.  Dec.  106. 


6  LAW  OF  IRRIGATION  §  4 

As  stated  above,  the  rule  established  by  judicial  opinion  is 
that  a  riparian  proprietor  may  supply  his  natural  or  ordinary 
wants  from  a  stream,  without  regard  to  the  needs  of  lower 
proprietors, — ^that  is,  of  course,  to  say,  he  may  even  consume 
the  entire  flow  of  the  stream,  provided  this  may  be  necessary 
to  supply  his  own  wants.  In  using  the  water  for  supplying 
his  artificial  or  extraordinary  wants,  however,  he  must  con- 
sider the  effect  of  such  use  on  lower  proprietors,  and,  of  course, 
cannot  consume  all  the  water,  for  this  would  wholly  deprive 
them  of  the  use  of  the  stream.  .A  decision  that  a  riparian 
proprietor  may  use  all  the  water  for  irrigation  is,  in  effect,  a 
decision  that  the  use  of  water  for  irrigation  is  a  natural  or 
ordinary  use.  A  contrary  decision  is,  in  like  manner,  a  decision 
that  such  use  is  artificial  or  extraordinary.  We  will  now  ex- 
amine the  cases  bearing  on  this  question : 

In  England  and  in  the  eastern  states,  as  might  naturally  be 
expected  from  the  climatic  conditions  there  obtaining,  the  use 
of  water  for  irrigation  is  regarded  as  an  artificial  or  extraor- 
dinary use.^^  In  that  part  of  the  arid  region  in  which  the 
doctrine  of  riparian  rights  is  in  force,  the  authorities  are 
directly  conflicting.  In  Texas  it  was  declared  that  the  use  of 
water  for  irrigation  in  the  arid  portions  of  the  state  is  an 
ordinary  or  natural  use,  and  that  the  entire  flow  of  a  stream 
may  be  consumed  in  such  use  when  necessary.^^    rj^i^  Jq^_ 


"  See  Miner  v.  Gilmour,  12  Moore,  P.  C.  131;  Evans  v.  Merriweather, 
3  Scam.  (111.)  496,  38  Am.  Dec.  106;  Garwood  v.  New  York  Cent.  R. 
Co.,  83  N.  Y.  400. 

"Rhodes  v.  Whitehead,  27  Tex.  304;  ToUe  v.  Correth,  31  Tex.  362, 
98  Am.  Dec.  540 ;  Mud  Creek  Irr.,  Agr.  &  Mfg.  Co.  v.  Vivian,  74  Tex. 
170,  11  S.  W.  1078;  Barrett  v.  Metcalf,  12  Tex.  Civ.  App.  247,  33  S.  W. 
758;  HaU  v.  Carter,*  33  Tex.  Civ.  App.  230,  77  S.  W.  19.  The  earlier 
contrary  decision  in  Fleming  v.  Davis,  37  Tex.  173,  is  overruled  by  the 
later  cases  just  cited.  See,  also,  the  dictum  in  Evans  v.  Merriweather, 
3  Scam.  (IH.)  496,  38  Am.  Dec.  106. 

The  Texas  doctrine,  established  as  to  the  arid  portion  of  the  state 
by  the  decisions  just  cited,  should  be  qualified  as  to  other  parts  of 
the  state.  Thus  in  Baker  v.  Brown,  55  Tex.  377,  the  court  says:  "Al- 
though it  may  be  difficult  to  always  draw  with  precision  the  line  which 
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trine,  however,  has  since  been  repudiated  in  Texas." 

The  correctness  of  this  view  was  denied  also  in  an  early 
case  in  the  United  States  circuit  court  for  the  district  of 
Nevada,  in  which  it  was  contended  that,  so  far  as  the  classi- 
fication of  the  use  of  water  for  irrigation  is  concerned,  there 
can  be  no  difference  in  the  law  in  moist  and  in  dry  climates, 
though  the  greater  necessity  of  irrigation  in  dry  countries 
may  be  a  proper  fact  to  consider  in  determining  the  question 
of  reasonable  use,^* 

But  in  the  circuit  court  for  Colorado  the  court  said :  "There 
is  sound  reason  and  some  authority  for  saying  that  in  the 
arid  country  water  for  irrigating  land  is  a  natural  want  of 
men,  to  be  ranked  with  what  is  commonly  called  'domestic 
use.' "" 

The  most  satisfactory  view  of  the  question  is  perhaps  that 
taken  by  the  supreme  court  of  California  in  a  recent  leading 
case,  in  which  the  court,  after  expressing  a  doubt  as  to  whether 
any  arbitrary  classification  of  general  application  can  be  made, 
pointed  out  the  fact  that  the  relative  importance  and  necessity 
of  the  several  uses  of  the  water  of  a  particular  stream  will 
generally  depend  entirely  upon  the  circumstances  of  each  case. 


may  divide  these  two  classes  [natural  and  artificial  uses  of  water], 
yet  it  is  abundantly  supported  by  authority  that  the  right  to  irrigate, 
when  not  indispensable,  but  used  simply  to  increase  the  products  of 
the  soil,  would  be  subordinate  to  the  right  of  a  co-proprietor  to  sup- 
ply his  natural  wants  and  that  [those]  of  his  family,  tenants,  and 
stock, — as  to  quench  thirst,  and  the  right  to  use  the  water  for  necessary 
domestic  purposes." 

"» Watkins  Land  Co.  v.  Clements,  98  Tex.  578,  86  S.  W.  733,  107  Am. 
St.  653,  70  L.  R.  A.  964. 

The  natural  use  of  waters  for  domestic  purposes  and  for  watering 
stock  takes  precedence  over  such  unusual  use  as  irrigation,  mills,  min- 
ing, etc. 

Martin  v.  Burr  (Tex.),  171  S.  W.  1044. 

"Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14, 
371. 

Hoge  V.  £aton,  135  Fed.  411. 


u 
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and  that  all  these  circumstances  are  to  be  considered  in  deter- 
mining the  reasonableness  of  the  use  for  irrigation." 

The  same  general  position  is  taken  by  the  Nebraska 
court  in  a  recent  important  case^''  in  which  Pound,  C,  in 
delivering  the  opinion  ot  the  court,  said:  "This  subject 
has  been  confused  needlessly  by  the  unfortunate  use  of 
the  words  'natural'  and  'ordinary'  in  this  connection  to 
distinguish  those  uses  which  the  common  law  does  not 
attempt  to  limit,  and  'artificial'  or  'extraordinary'  to  desig- 
nate those  which  are  required  to  be  exercised  within  reason- 
able bounds.  It  is,  no  doubt,  true  that  irrigation  is  a  very 
natural  and  a  very  ordinary  want,  and  that  use  of  a  stream 
for  such  purpose  is  natural  and  ordinary  in  semi-arid  regions. 
But  such  is  iiot  the  question.  The  law  does  not  regard  the 
n^eds  and  desires  of  the  person  taking  the  water  solely  to  the 
exclusion  of  all  other  riparian  proprietors,  but  looks  rather,  to 
the  natural  effect  of  his  use  of  the  water  upon  the  stream  and 
the  equal  rights  of  others  therein.  The  true  distinction  ap- 
pears to  lie  between  those  modes  of  use  which  ordinarily  in- 
volve the  taking  of  small  quantities  and  but  little  interfer- 
ence with  the  stream,  such  'as  drinking  and  other  household 
purposes,  and  those  which  necessarily  involve  the  taking  or 
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Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674. 

In  several  later  cases  in  California  it  has  been  held  that  the  right 
to  the  use  of  water  for  irrigation  inust  be  held  in  subordination  to 
the  right  of  other  proprietors  to  use  the  water  for  domestic  purposes, 
and  for  drink  for  man  and  beast,  these  latter  wants  being  designated  as 
their  "natural"  wants,  which  must  be  supplied  before  water  can  be 
taken  for  irrigation. 

Alta  Land  &  Water  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  645,  20  Am. 
St.  217;  Wiggins  v.  Muscupiabe  Land  &  Water  Co.,  113  Cal.  182,  45 
Pac.  160,  54  Am.  St.  337;  Smith  v.  Corbit,  116  Cal.  587,  48  Pac.  725. 

In  Oregon,  the  court  in  Low  v.  Schaffer,  24  Ore.  239,  33  Pac.  678, 
said:  "A  diversion  of  water  for  irrigation  ig  not  an  ordinary  use, 
and  can  only  be  exercised  reasonably,  and  with  proper  regard  to  the 
rights  of  other  proprietors  to  apply  the  water  to  the  same  purposes." 
Citing  Gould,  Waters,  §  205;  Pomeroy,  Riparian  Rights,  §  125. 

"Meng  V.  Coffee-,  67  Neb.  500,  93  N.  W.  713,  108  Am.  St.  697,  60 
L.  R.  A.  910. 
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diversion  of  large  quantities  and  a  considerable  interference 
with  its  ordinary  course  and  flow,  such  as  manufacturing  pur- 
poses. The  purpose  of  the  law  is  to  secure  equality  in  the  use 
of  the  water  by  riparian  owners,  as  near  as  may  be,  by  re- 
^  quiring  each  to  exercise  his  rights  reasonably  and  with  due 
regard  to  the  right  of  other  riparian  owners  to  apply  the  wa- 
ter to  the  same  or  to  other  purposes.  This  purpose  is  not  sub- 
served  by  any  arbitrary  classification,  and  in  regions  where 
water  must  be  carefully  husbanded  and  is  in  great  demand 
for  agricultural  purposes,  it  is  obviously  better  to  incline  to- 
ward such  a  rule  as  will  further  equality  and  a  wide  participa- 
tion in  the  benefits  of  a  stream ;  Lux  v.  Haggin,  69  Cal.  255, 
10  Pac.  674.  Accordingly,  wherever  the  common  law  rules 
as  to  riparian  rights  apply,  even  in  the  arid  portions  of  the 
country,  the  weight  of  authority  places  irrigation  among 
those  uses  of  a  stream  which  must  be  exercised  reasonably 
under  the  circumstances  of  each  case."^^  The  present  irriga- 
tion statute  of  Nebraska  expressly  declares  that  water  for 
irrigation  is  a  natural  want.^^* 

In  view  of  the  well-settled  principles  now  established  as  to 
to  the  extent  of  the  right  of  a  riparian  proprietor  to  use  war 
ter  for  irrigation  purposes,  any  further  attempt  to  define  such 
use  as  a  natural  or  artificial  one  would  seem  superfluous.  Prac- 
tically, however,  it  may  be  regarded  as  settled  in  the  arid 
region  that  such  use  is  artificial  or  extraordinary,  for  it  has 
several  times  been  held  that  a  riparian  proprietor  has  no 
right  to  use  the  entire  flow  of  the  stream  for  irrigation ;  and 
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The  court  continues:  "This  conclusion  is  not  altered,  so  far  as  con- 
cerns the  case  at  bar,  by  section  65,  artible  2,  chapter  93a  of  the  Com- 
piled Statutes ,  (Annotated  Statutes,  section  6819),  which  declares  water 
for  irrigation  to  be  a  'natural  want*.  If  that  section  was  meant  to 
enact  a  new  rule,  we  have  here  a  case  which  arose  two  years  prior  to 
its  adoption.  If  it  is  meant  to  be  declaratory,  we  must  consider  it  in 
connection  with  section  43,  which  says  that  domestic  uses  must  come 
before  agricultural  uses,  and  is  inconsistent  with  any  construction  that 
would  allow  complete  diversion  of  a  whole  stream  for  irrigation  as 
against  those  who  desire  to  use  its  water  for  domestic  purposes." 
*^Rev.  Stat.,  Nebraska,  1913,  §3369. 
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although  dicta  may  be  found  to  the  contrary,  there  is  no  actual 
decision  to  that  effect,  and  it  seems  improbable,  especially  in 
view  of  the  cases  holding  the  other  way,  that  any  such  decision 
will  hereafter  be  rendered.^® 

In  those  states  in  which  the  doctrine  of  riparian  rights  has 
been  repudiated,  the  present  question  has  not  arisen,  but  the 
absolute  necessity  for  irrigation  has  been  universally  recog- 
nized. As  will  be  shown  later,  however,  in  several  states  the 
relative  preference  to  be  given  to  the  several  uses  of  water  is 
determined  by  constitutional  provisions. 

§  5.     Use  of  Water  for  Irrigation  as  a  Public  Use — In  General. 

It  may  frequently  be  necessary,  especially  in  connection 
with  the  exercise  of  the  right  of  eminent  domain  for  the  pur- 
pose of  securing  water  rights,  or  the  right  of  way  for  ditches, 
etc.,  to  determine  the  character  of  the  use  of  water  for  irriga- 
tion as  a  public  or  private  use.  The  general  rule  is,  of  course, 
well  settled,  that  private  property  cannot  be  taken,  without 
the  consent  of  the  owner,  for  private  use.  It  is  to  be  noted, 
however,  that  there  is  no  prohibition  in  the  federal  constitu- 
tion which  acts  upon  the  states  in  regard  to  their  taking  priv- 
ate property  for  any  but  a  public  use.^^^  A  state  may,  there- 
fore, by  its  constitution,  provide  for  the  taking  of  private  prop- 
erty for  private  uses,  as  has  been  done  in  several  instances,-^ 
but,  in  the  absence  of  any  such  constitutional  provision,  priv- 
ate property  cannot  be  so  taken." 

It  is  a  question  of  vital  importance,  therefore,  to  determine 
whether  the  use  of  water  for  irrigation  is  to  be  regarded  as 
public  or  private.    The  matter  is,  in  several  states,  settled  by 


"For  an  excellent  statement  of  the  distinction  between  ordinary  or 
natural  and  extraordinary  or  artificial  uses  of  water  by  riparian  owners, 
in  which  irrigation  is  put  in  the  latter  class,  see  the  opinion  in  Lone 
Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  26  S.  Dak.  307,  128  N.  W.  596. 

^'  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  17  Sup.  Ct.  R.  56. 

*  See  Const.  Colo.  art.  2,  §  14;  Const.  Wyo.  art.  1,  §  32. 
Cooley,  Const.  Lim.  (6th  Ed.)  p.  651;  Lewis,  Em.  Dom.  §  157. 
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the  state  constitutions  by  provisions  differing  somewhat  in 
breadth  of  terms.  In  Washington  it  is  declared  generally  that 
the  use  of  the  water  of  the  state  for  irrigation,  mining,  and 
manufacturing  shall  be  deemed  a  public  use.^^  j^  California, 
the  use  of  all  water  appropriated  "for  sale,  rental,  or  distribu- 
tion/' is  declared  to  be  public.^^  In  Montana,  the  use  is  public 
where  the  water  is  appropriated  "for  sale,  rental,  distribution, 
or  other  beneficial  use."^*  The  Idaho  provision  is  the  same  as 
that  of  California,  with  the  addition  that  the  use  of  "all  water 
originally  appropriated  for  private  use,  but  which,  after  such 
appropriation,"  has  been  or  may  be  sold,  rented,  or  distributed, 
is  public.25  r 

In  Kansas^®  and  New  Mexico^^  the  use  of  water  for  irriga- 
tion has  been  declared  by  the  court  in  general  terms  to  be  a 
public  use.  These  cases  involved  the  use  of  water  distributed 
by  irrigation  companies,  but  no  distinction  seems  to  be  made 
as  to  the  character  of  the  use,  as  public  or  private,  between 
irrigation  by  corporations  and  by  private  individuals. 

In  general,  however,  it  seems  that  a  distinction  may  appro- 
priately be  made,  in  considering  the  question  as  to  whether 
the  use  is  public  or  private,  between  the  use  of  water  for  irri- 
gation by  a  number  of  persons  acting  together  and  its  use  by 


"  Const,  art.  20,  §  1. 

**  Const,  art.  14,  §  1. 

"Const,  art.  3,  §  15;  Bullerdick  v.  Hermsmeyer,  32  Mont.  544,  81  Pac. 
334. 

*  Const,  art.  15,  §  1. 

••  Lake  Koen  Navigation,  etc.,  Co.  v.  Klein,  63  Kan.  484,  65  Pac.  684. 
In  this  case  Cunningham,  J.,  said: 

"We  find  no  difficulty  in  coming  to  the  conclusion  that  the  promotion 
of  irrigation  in  this  state  is  a  public  use,  and  that  the  legislature  is 
authorized,  in  its  discretion,  to  commit  the  power  of  eminent  domain  to 
private  persons  or  corporations  for  its  promotion." 

^  Albuquerque  Land  &  Agri.  Co.  v.  Gutierrez,  10  N.  Mex.  177,  61  Pac. 
857.    In  this  case  Mills,  C.  J.,  said: 

"It  is  undoubtedly  true  that  the  diversion  and  distribution  of  water 
for  irrigation  and  other  domestic  purposes  in  New  Mexico  and  other 
western  states  where  irrigation  is  necessary,  is  a  public  purpose." 
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individuals.     We  shall,   therefore,   consider  the   two   cases 
separately.  ' 

§  6.    Use  by  a  Number  of  Persons. 

In  general,  whether  the  use  of  water  for  irrigation  by  a 
number  of  persons  is  to  be  regarded  as  a  public  use  will  de- 
pend upon  the  facts  and  circumstances  of  the  particular  case.^® 
The  mere  fact  that  a  number  of  land-owners  unite  in  diverting 
water  for  distribution  among  themselves,  and  form  a  corpor- 
ation for  this  purpose,  is  not  sufficient  to  constitute  their  use 
of  the  water  a  public  use.^® 

But  it  is  settled  by  all  the  authorities  that  the  use  of  water 
for  irrigation,  when  distributed  by  an  irrigation  company  to 
the  public  generally,  is  a  public  use.^® 

And  it  has  been  held  by  the  supreme  court  of  the  United 
States^^  and  by  state  courts  that  the  use  of  water  by  land- 


"  See  FaUbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112;  Oury  v.  Goodwin, 
3  Ariz.  255,  26  Pac.  376;  Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal.  676, 
32  Pac.  802. 

»  Hildreth  v.  Montecito  Creek  Water  Co.,  139  Cal.  22,  72  Pac.  395. 

"  Atlantic  Trust  Co.  v.  Woolbridge  Canal  &  Irr.  Co.,  79  Fed.  39 ;  San 
Diego  Flume  Co.  v.  Souther,  90  Fed.  164;  Lindsay  Irr.  Co.  v.  Mehrtens, 
97  Cal.  676,  32  Pac.  802;  Paxton  &  Hershey  Irr.  Canal  &  Land  Co.  v. 
Farmers'  &  Merchants'  Irr.  &  Land  Co.,  45  Neb.  884,  64  N.  W.  343,  50 
Am.  St.  585,  29  L.  R.  A.  853;  Umatilla  Irr.  Co.  v.  Barnhart,  22. Ore.  389, 
30  Pac.  37 ;  Borden  v.  Trespalacios  Rice,  etc.,  Co.,  98  Tex.  494,  86  S.  W. 
1 1, 107  Am.  St.  640. 

See,  also,  Crawford  Co.  v.  Hathaway,  67  Neb.  325^  93  N.  W.  713,  108 
Am.  St.  647. 

"  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  17  Sup.  Ct.  R.  56,  re- 
versing 68  Fed.  948.  The  precise  question  raised  in  this  case  was 
whether  the  California  act  providing  for  the  establishment  of  irrigation 
districts  is  unconstitutional,  its  constitutionality  having  been  questioned 
on  the  ground  that  it  authorized  the  taking  of  private  property  for  a 
private  use.  The  court  sustained  the  act,  and  held  the  use  of  water 
for  irrigation,  provided  for  therein,  to  be  a  public  use.  The  court 
seems  to  have  been  considerably  influenced  by  the  fact  that  irrigation  is 
of  such  great  importance  in  the  arid  states. 
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owners  under  the  provisions  of  an  irrigation  district  law,  is  a 
public  use.^2 

The  fact  that  the  use  of  the  water  is  limited  to  the  land- 
owner does  not  destroy  the  public  character  of  the  use.  It  is 
not  essential  that  the  entire  community,  or  even  any  consid- 
erable portion  thereof,  should  directly  enjoy  or  participate  in 
an  improvement  in  order  to  constitute  a  public  use.  Nor  is  it 
necessary  that  every  resident  in  an  irrigation  district  should 
have  the  right  to  the  use  of  the  water.^^ 

§  7.    Use  by  Farming  Neighborhoods — California. 

» 

It  is  provided  by  statute  in  California  that  the  right  of  emi- 
nent domain  may  be  exercised  in  behalf  of  certain  enumer- 
ated "public  uses,"  including  canals,  ditches,  etc.,  for  public 
transportation,  supplying  mines  and  "farming  neighborhoods" 
with  water.3*  rpj^jg  |g  j^^j^  ^^  j^^  ^  legislative  declaration  that 

the  supplying  of  water  to  a  farming  neighborhood  is  a  public 
use,  and  falls  within  the  scope  of  legislative  duty  in  providing 
for  the  public  welfare.  A  "farming  neighborhood,"  in  the  sense 
of  this  statute,  is  defined  as  a  region  in  which  there  are  several 
tracts  of  farming  land,  with  a  proximity  of  location,  and 
which  can  be  regarded  as  a  whole  with  reference  to  some  com- 
mon interests,  although  they  are  distinct  in  boundaries,  and 
held  in  individual  proprietorship.  Its  extent  need  not  be  char- 
acterized by  fixed  boundaries,  nor  its  existence  determined  by 
any  definite  number  of  proprietors ;  and  while  a  tract  of  land, 
though  large  in  extent,  might,  if  held  in  different  proprietor- 
ships, constitute  a  neighborhood,  yet  it  would  not,  if  it  were 
held  in  single  ownership.  The  supplying  of  water  to  a  tract 
of  agricultural  land,  though  of  many  thousand  acres  in  extent, 
if  occupied  by  an  individual  proprietor,  would,  it  seems,  be  for 


"Turlock  Irr.  Dist.  v.  Williams,  76  Cal.  360,  18  Pac.  379;  Central 
Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac.  825;  In  re  Madera  Irr. 
Dist.,  92  Cal.  296,  28  Pac.  272,  27  Am.  St.  106,  14  L.  R.  A.  755. 

Tallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  17  Sup..Ct.  R.  56. 

"  Code  Civ.  Proc.  §  1238. 
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his  private  benefit,  and  not  a  public  use;  yet  the  same  tract 
of  land  might  be  so  subdivided  and  held  in  individual  proprie- 
torship as  to  render  the  supplying  of  water  to  it  a  public  in- 
stead of  a  private  use.  It  is  not  necessary  that  the  entire  pub- 
lic shall  enjoy  the  use,  or  even  that  it  be  capable  thereof,  but 
the  use  must  be  capable  of  enjoyment  by  all  who  may  be  with- 
in the  neighborhood,  and  there  must  be  within  that  neighbor- 
hood so  great  a  number  of  the  entire  public  as  to  destroy  its 
character  as  a  private  use.^^ 

Whether  a  particular  region  is  a  farming  neighborhood,  and 
whether  the  supplying  of  water  to  that  neighborhood  consti- 
tutes a  public  use,  are  questions  of  fact.^® 

'  §  8.    Use  by  Individuals. 

In  Colorado  and  Wyoming  it  would  appear  that  the  f ramers 
of  the  constitution  in  these  states  regarded  the  use  of  water 
for  irrigation  by  an  individual  as  a  private  use.^^  And  in  Cali- 
fornia it  is  held  that  to  constitute  a  public  use  the  Use  must 
be  for  the  general  public,  or  some  portion  of  it,  and  not  a  use 
by  or  for  particular  individuals,  or  for  the  benefit  of  certain 
estates.^^  The  use  of  water  by  an  individual  primarily  for  the 
irrigation  of  his  own  lands  is  held  to  be  a  private  use,  although 


"•Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal.  676,  32  Pac.  802.     See,  also, 
Oury  V.  Goodwin,  3  Ariz.  255,  26  Pac.  376. 
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Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal.  676,  32  Pac.  802.  See,  also, 
Lux  V.  Haggin,  69  Cal.  255,  304,  10  Pac.  674;  Aliso  Water  €o.  v.  Baker, 
95  Cal.  268,  30  Pac.  537. 

"  This  seems  to  follow  by  implication  from  the  provision  that  "pri- 
vate property  shall  not  be  taken  for  private  use  unless  by  consent  of 
the  owner,  except  for  private  ways  of  necessity,  and  except  for  reser- 
voirs, drains,  flumes,  or  ditches,  on  or  across  the  lands  of  others  for 
agricultural  *  *  *  purposes."  Const.  Colo.  art.  2,  §  14;  Const. 
Wyo.  art.  1,  §  32. 

"Hildreth  v.  Montecito  Creek  Water  Co.,  139  Cal.  22,  72  Pac.  395; 
Burr  V.  Maclay  Rancho  Co.,  160  Cal.  268,  116  Pac.  715. 

See,  also,  Aliso  Water  Co.  v.  Baker,  95  Cal.  268,  30  Pac.  537;  Verdugo 
Canon  Water  Co.  v.  Verdugo,  152  Cal.  655,  93  Pac.  1021 ;  Leavitt  v.  Las- 
sen Irr.  Co.,  157  Cal.  82,  106  Pac.  404. 
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it  is  the  intention  that  some  of  the  water  diverted  shall  be 
supplied  to  others  for  mining  and  agricultural  purposes.^® 
In  Montana  this  view  is  rejected,  and  it  is  held  that  it  is  im-. 
i^^-^material,  so  far  as  the  public  nature  of  the  use  is  concerned, 
whether  the  land  to  be  reclaimed  by  irrigation  is  a  small  tract, 
belonging  to  one  person,  or  a  large  body  of  land,  owned  by 
many  different  persons.*^ 


••  Lorenz  v.  Jacob,  63  Cal.  73.  In  this  case,  the  plaintiffs  commenced 
proceedings  under  Code  Civ.  Proc.  §  1238,  to  condemn  lands  belonging 
to  the  defendant  for  the  construction  of  a  ditch.  It  appeared  that  the 
plaintiffs'  main  object  was  to  use  the  water  for  working  their  own 
mining  claims,  and  that  they  incidentally  intended  to  supply  others 
with  water  for  mining  and  agricultural  purposes.  It  was  held  that 
theuse  contemplated  was  private,  and  that  the  defendant's  land  could 
not  be  taken  for  such  purpose. 

"•EUinghouse  v.  Taylor,  19  Mont.  462,  48  Pac.  757;  Smith  v.  Deniff, 
24  Mont.  21,  60  Pac.  398,  81  Am.  St.  408;  Helena  v.  Rogan,  26  Mont. 
452,  68  Pac.  798 ;  BuUerdick  v.  Hermsmeyer,  32  Mont.  541,  81  Pac.  334. 

In  Ellinghouse  v.  Taylor,  19  Mont.  462,  48  Pac.  757,  the  defendant 
appealed  from  a  decree  establishing  a  right  of  way  across  his  lands 
in  condemnation  proceedings  instituted  by  %he  plaintiff  and  another 
under  the  Montana  act  of  March  6,  1891.  In  affirming .  the  decree, 
Buck,  J.,  said:  "In  California,  whose  constitutional  provision  on  the 
subject  of  the  use  of  water,  it  is  insisted  by  appellant,  is  substantially 
the  same  as  that  of  Montana,  a  much  narrower  interpretation  of  the 
term  'public  use'  has  been  adhered  to  than  we  can  agree  with.  [Set- 
ting forth  Lorenz  v.  Jacob,  63  Cal.  73,  stated  above.]  And  yet,  in  the 
state  of  California,  no  -constitutional  objection  is  urged  against  the 
construction  of  ditches  and  condemnation  of  rights  of  way  therefor  in 
order  to  distribute  water  to  a  number  of  owners  of  agricultural  or 
mining  lands.  What  real  distinction  is  there,  so  far  as  the  term  'public 
use*  is^  concerned,  between  the  benefit  that  results  to  a  state  from  the 
reclamation  by  artificial  irrigation  of  160  acres  of  agricultural  land 
owned  by  one  or  two  persons,  and  the  reclamation,  by  the  same  means 
of  thousands  of  acres  owned  by  many  different  persons  living  together 
in  one  subdivision  of  the  state?  We  do  not  think  there  is  any  in 
principle.  The  reclamation  of  one  small  field  by  means  of  artificial 
irrigation  promotes  the  development  and  adds  to  the  taxable  wealth 
of  the  state.  The  only  difference  is  the  extent  of  the  benefit.  The 
constitutional  provision  of  California,  however,  is  not  the  same  as 
that  of  Montana  on  ttie  subject  of  the  use  of  water.  The  former  does 
not  contain  the  phrase  'other  beneficial  use'.  But  even  if  this  phrase 
were  not  included  in  the  Montana  provision,  we  should  not  feel  disposed 
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That  the  use  of  water  for  irrigation  by  a  private  individual 
is  a  public  use^  is  held  also  in  Arizona,*^  Kansas/^  Utah,*^  and 
by  the  supreme  court  of  the  United  States.** 

The  doctrine  that  the  use  of  water  by  a  private  individual 
for  the  irrigation  of  his  own  land  is  a  public  use,  and  that 
therefore  he  may  be  granted  the  power  of  eminent  domain  for 
the  purpose  of  obtaining  the  necessary  rights  of  way,  etc.,  in 
the  property  of  others,  is  certainly  an  extension  of  the  mean- 
ing of  the  term  far  beyond  the  generally  accepted  notion  of 
Avhat  constitutes  a  public  use.  The  courts  base  this  doctrine 
upon  the  absolute  necessity  for  irrigation  in  the  arid  regions 
and  its  consequent  supreme  importance  in  the  development  of 
the  natural  resources  of  the  country.*^  On  this  point  the 
supreme  court  of  Utah,  in  a  recent  case*^  declared  as  follows : 
"What  is  a  public  use  cannot  always  be  determined  by  the 
application  of  purely  legal  principles.  This  is  evident  from 
the  fact  that  there  are  two  lines  of  authorities,  neither  of 
which  attempts  to  lay  down  any  fixed  rule  as  a  guide  to  be 
followed  in  all  cases.  One  class  of  authorities,  in  a  general 
way,  holds  that  by  public  use  is  mieant  a  use  by  the  public  or 
its  agencies,  that  is,  the  public  must  have  a  right  to  the  actual 
use  in  some  way  of  the  property  appropriated;  whereas,  the 


to  follow  the  California  construction.  It  impresses  us  as  narrow  and 
unprogressive.  Under  this  language  in  the  constitution  of  each  state, 
namely,  'the  appropriation  of  water  for  distribution,*  we  think  the 
courts  of  either  state  would  be  justified  in  declaring  the  use  of  water  for 
one  or  two  tracts  of  land  or  mines  a  'public  use*." 

**  Oury  V.  Goodwin,  3  Ariz.  255,  26  Pac.  376. 

"  Clark  V.  AUaman,  71  Kan.  206,  80  Pac.  571,  70  L.  R.  A.  971.  • 

«  Nash  V.  Clark,  27  Utah  158,  75  Pac.  571,  101  Am.  St.  953,  1  L.  R.  A. 
(N.  S.)  208, 1  Ann.  Cas.  300,  affirmed  in  198  U.  S.  361,  28  Sup.  Ct.  R.  676. 

See,  also.  Salt  Lake  City  v.  East  Jordan  Irr.  Co.,  40  Utah  126,  121 
Pac.  592. 

Clark  V.  Nash,  198  U.  S.  361,  25  Sup.  Ct.  R.  676. 
See  opinions  in  cases  cited  in  notes  immediately  preceding.    See,  also, 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112;  Lake  Koen  Navigation, 
etc.,  Co.  V.  Klein,  63  Kan.  484,  65  Pac.  684. 

''  Nash  v., Clark,  27  Utah  158,  75  Pac.  371,  101  Am.  St.  953,  1  L.  R.  A. 
(N.  S.)  208. 
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other  line  of  decisions  holds  that  it  is  a  public  use  within  the 
meaning  of  the  law  when  the  taking  is  for  a  use  that  will 
promote  the  public  interest,  and  which  use  tends  to  develop 
the  great  natural  resources  of  the  commonwealth.  After  a 
careful  examination  of  the  leading  cases  on  this  subject,  we 
are  of  the  opinion  that  the  class  of  decisions  last  mentioned 
are  more  in  harmony  with  enlightened  public  policy,  and  the 
liberal  interpretation  given  the  term  'public  use'  which  the 
legislature  has,  in  effect,  declared  shall  be  followed  in  this 
state,  is  far  more  conducive  to  individual  and  public  advance- 
ment than  the  restricted  construction  adopted  and  followed  by 
the  line  of  decisions  first  referred  to.  *  *  *  In  view  of 
the  physical  and  climatic  conditions  in  this  state,  and  in  the 
light  of  the  history  of  the  arid  West,  which  shows  the  mar- 
velous results  accomplished  by  irrigation,  to  hcftd  that  the 
use  of  water  for  irrigation  is  not  in  any  sense  a  public  use, 
and  thereby  place  it  within  the  power  of  a  few  individuals  to 
place  insurmountable  barriers  in  the  way  of  the  future  wel- 
fare and  prosperity  of  the  state  would  be  giving  to  the  term 
'public  use'  altogether  too  strict  and  narrow  an  interpretation, 
and  one  we  do  not  think  is  contemplated  by  the- constitution." 

§  9.    Rise  and  Growth  of  Irrigation  Law. 

As  would  naturally  be  expected  from  the  circumstances  con- 
sidered in  a  previous  section,  the  modem  law  of  irrigation  is 
almost  entirely  a  product  of  the  western  courts  and  legisla- 
tures. There  being  almost  no  necessity  for  irrigation  in  Great 
Britain  and  the  eastern  states,  there  has,  of  course,  been  very 
little  litigation  on  the  subject,  and  the  cases  in  which  it  has 
been  considered  are  extremely  few,  while  legislation  on  the 
subject  would  be  entirely  superfluous.  On  the  other  hand,  in 
the  arid  region,  where  the  farmers,  from  the  first  settlement 
of  the  country,  have  been  compelled  to  resort  to  irrigation, 
many  questions  as  to  their  relative  rights  as  irrigators  have 
arisen  and  been  determined  by  the  courts,  or  have  been  made 


18  LAW  OF  IRRIGATION  §  9 

the  subject  of  statutory  enactments.  Already  a  large  number* 
of  irrigation  cases  have  been  decided,  beginning  with  the  judi- 
cial history  of  the  several  states  and  territories,  and  the  num- 
ber of  such  cases  is  rapidly  increasing.  At  the  same  time,  a 
great  body  of  statute  law  has  arisen  on  the  subject. 

When  it  is  said  that  the  number  of  irrigation  cases  decided 
by  other  than  western  courts  has  been  small,  it  must  not,  how- 
ever, be  understood  that  these  cases  have  played  an  unimpor- 
tant part  in  the  development  of  irrigation  law.  On  the  con- 
trary, it  will  be  found  that  one  of  the  two  great  systems  of 
irrigation  law  presently  to  be  noticed  is  based  almost  entirely 
upon  the  principles  announced  in  these  cases,  and  is  little  more 
than  a  development  of  the  law  as  established  by  them,  with 
such  modifications  and  additions  as  have  been  found  necessary 
in  adapting  the  common-law  doctrine  of  riparian  rights  to  the 
peculiar  conditions  existing  in  the  arid  states. 


CHAPTER  II 

SUMMARY  OF  THE  LAW  OF  THE  SEVERAL  STATES 

Section. 

10.  In  General — ^Two  Main  Systems  of  Irrigation  Law. 

11.  Irrigation  Codes. 

12.  Alaska. 

13.  Arizona.  • 

14.  California. 

15.  Colorado. 

16.  Idaho, 
i?.  Kansas. 

18.  Montana. 

19.  Nebraska. 

20.  Nevada. 

21.  New  Mexico. 

22.  North  Dakota. 

23.  Oklahoma. 

24.  Oregon. 

25.  South  Dakota. 

26.  Texas. 

27.  Utah. 

28.  Washington. 

29.  Wyoming. 

§  10.    In  General — ^Two  Main  Systems  of  Irrigation  Law. 

While  the  absolute  necessity  for  irrigation  has  been  recog- 
nized in  all  the  arid  states,  two  different  views  prevail  as  to 
the  nature  and  extent  of  the  rights  of  the  irrigator  growing 
out  of  this  necessity.  The  result  is  that  two  entirely  differ- 
ent systems  of  irrigation  law  have  grown  up  side  by  side  in 
the  arid  region,  based  upon  principles  fundamentally  differ- 
ent, yet  overlapping  each  other  in  many  important  details. 

-^  The  older  system,  which  has  prevailed  from  an  early  date  in 
California,  and  which  may,  therefore,  be  called  the  "California 
system"  or  doctrine,  rests  upon  the  common-law  doctrine  of 
riparian  rights. 
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The  other  system,  which  originated  in  California,  but  which 
was  first  appUed  to  private  lands  in  Colorado,  and  is  therefore 
known  as  the  "Colorado  system,"  or  doctrine,  is  based  upon 
an  entirely  new  principle  in  the  law  of  water  rights,  known 
as  the  doctrine  of  "appropriation."  One  or  the  other  of  these 
two  systems  has  been  adopted  in  all  of  the  other  arid  states. 

In  this  work,  the  two  systems  will  first  be  discussed  sepa- 
rately, so  far  as  this  may  be  necessary  to  bring  out  the  pecu- 
liar features  of  each,  but  in  the  treatment  of  questions  that 
may  arise  in  the  case  of  either,  they  will  be  considered  to- 
gether, such  distinctions  being  made  as  occasion  may  require. 
The  points  of  resemblance  and  difference  between  the  rights 
of  the  irrigator  under  the  two  systems  will  thus  be  brought 
out  in  the  course  of  the  work.^  '  In  this  chapter  it  is  proposed 
to  state  briefly  the  system  prevailing  in  each  of  the  several 
western  states  and  territories.  Further  statements  of  the  law 
of  each  state  will  be  found  in  Chapters  X  and  XI  on  Public 
Control  of  Irrigation  and  the  Adjudication  of  Water  Rights. 

In  California  and  the  states  which  have  adopted  the  law  in 
force  in  this  state,  a  dual  system  of  irrigation  law  prevails. 
The  common-law  doctrine  of  riparian  rights,  somewhat  modi- 
fied in  connection  with  the  use  of  water  for  irrigation,  applies 
to  all  lands  which  have  been  reduced  to  private  ownership; 
while  on  the  public  lands,  whether  owned  by  the  state  or  by 
the  United  States,  the  doctrine  of  appropriation  applies.  This 
doctrine  is  in  force  in  California,  Kansas,  Montana,  Nebraska, 
North  Dakota,  Oklahoma  (probably),  Oregon,  South  Dakota, 
Texas  and  Washington.     In  some  of  these  states,  however, 


*  The  rights  of  the  irrigator  at  common  law  and  under  the  Colorado 
constitution  are  well  contrasted  in  the  opinion  of  Elliott,  J.,  in  Oppen- 
lander  v.  Left  Hand  Ditch  Co.,  18  Colo.  142,  31  Pac.  854. 

It  is  well  settled  that  the  doctrine  of  appropriation,  at  least  when 
confined  to  the  public  lands,  may  exist  in  the  same  state  with  the  doc- 
trine of  riparian  rights.  Clark  v.  Allaman,  71  Kan.  206,  80  Pac.  591; 
Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  713,  60  L.  R.  A.  889; 
Hough  V.  Porter,  51  Ore.  318,  98  Pac.  1083,  108  Am.  St.  647. 
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irrigation  codes  have  recently  been  adopted  based  upon  the  doc- 
trine of  appropriation,  these  codes,  however,  recognizing  the 
rights  of  riparian  owners,  but  providing  for  the  condemnation 
thereof  tot  irrigation  purposes.  The  two  systems,  based,  re- 
spectively,  upon  the  doctrine  of  riparian  rights  and  that  of 
appropriation,  may  co-exist  in  the  same  state,  when  applied, 
the  one  to  private  and  the  other  to  public  lands. 

In  Colorado  and  the  states  which  have  followed  its  lead,  a 
single  system,  based  upon  the  doctrine  of  appropriation,  pre- 
vails. All  the  natural  waters  of  the  state  flowing  in  natural 
streams  are  subject  to  appropriation  for  irrigation  and  other 
beneficial  uses,  whether  such  waters  occur  upon  private  or 
upon  public  land.  This  doctrine  prevails  in  Arizona,  Colorado, 
Idaho,  Nevada,  New  Mexico,  Utah  and  Wyoming. 

In  all  of  the  states  and  territories  the  subject  of  irrigation 
and  of  water  rights  generally  has  been  largely  regulated  by 
statute.^ 

§  11.    Irrigation  Codes. 

During  the  past  few  years  much  attention  has  been  given 
to  the  subject  of  irrigation  by  the  legislatures  of  the  western 
states.  In  several  of  these  states  comprehensive  irrigation 
codes  have  been  adojpted.  As  has  been  already  stated,  statutes 
relating  to  irrigation  have  been  enacted  by  the  several  state 
and  territorial  legislatures  at  various  times  from  an  early  pe- 
riod, but  the  first  extensive  code  of  water  laws  was  that 
adopted  by  Wyoming  in  1890.  In  1895  Nebraska  adopted  a 
code  substantially  the  same  in  principle  as  that  of  Wyoming, 
and  in  1903  Idaho,  Nevada  and  Utah  adopted  similar  codes 
with  modifications  suggested  by  the  experience  of  Wyoming. 

In  the  same  year  the  legislatures  of  Oregon  and  Washing- 


*  The  statute  law  on  the  subject  of  irrigation  is  now  quite  voluminous, 
and  for  the  past  few  years  has  been  somewhat  unstable.  For  the  law  of 
any  particular  state  the  latest  revision  of  the  statutes  should  be  con- 
sulted. 
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ton  directed  the  governors  of  these  states  to  appoint  commis- 
sions to  prepare  and  submit  drafts  for  irrigation  codes.  In 
1904  these  two  commissions  held  a  joint  session,  together  with 
members  of  the  United  States  Reclamation  Service.  At  the 
request  of  the  joint  session,  Mr.  Morris  Bien,  of  the  Reclama- 
tion Service,  prepared  a  draft  of  a  code  which  formed  the 
basis  of  the  drafts  which  were  submitted  by  the  two  commis- 
sions to  their  respective  legislatures.  The  proposed  codes 
were  not  adopted  by  Oregon  and  Washington,  but  in  1905 
codes  in  substantially  this  form  were  adopted  by  North  Dar 
kota.  South  Dakota  and  Oklahoma. 

At  present  irrigation  codes  moi^  or  less  similar  in  charac- 
ter are  in  force  in  most  of  the  states  of  the  arid  region,  as  will 
appear  in  detail  in  the  sections  of  this  chapter  devoted  to  the 
law  of  the  several  states,  respectively.  In  most  of  the  states, 
also,  irrigation  district  laws  are  in  force. 

The  state  irrigation  codes  based  upon  the  draft  prepared  by 
Mr.  Bien  are  divided  into  four  branches :  First,  a  declaration 
of  the  fundamental  principles  upon  which  the  right  to  use 
water  shall  be  based.  These  are  that  all  the  waters  within 
the  limits  of  the  state  belong  to  the  public,  and  are  subject 
to  appropriation  for  beneficial  use,  except  from  sources  of  sup- 
ply which  are  navigable ;  that  the  beneficial  use  of  water  shall 
be  the  basis  and  measure  of  the  right;  that  the  use  of  water 
is  a  public  use,  and  that  private  parties  may  exercise  the  right 
of  eminent  domain  for  the  utilization  thereof ;  and  that  water 
used  for  irrigation  shall  be  appurtenant  to  the  land  oil  which 
it  is  used,  subject,  however,  to  severance.  Second,  the  adjudi- 
cation of  rights  to  the  use  of  water  claimed  under  the  laws 
previously  in  force,  this  requiring  appropriate  proceedings  in 
the  courts.  Third,  the  regulation  of  the  mode  of  acquiring 
new  water  rights  by  appropriation,  all  appropriations  to  be 
made  under  direction  and  control  of  the  state  engineer. 
Fourth,  the  regulation  of  the  distribution  and  use  of  water, 
the  state,  for  this  purpose,  to  be  divided  into  water  divisions 
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and  water  districts  under  the  supervision  of  water  commis- 
sioners and  water  masters.^ 

The  irrigation  codes,  being  quite  recent,  have  so  far  been 
very  little  considered  by  the  courts.  Perhaps  the  most  impor- 
tant question  that  could  arise  in  connection  with  them  is  that 
of  their  constitutionality.  Based  as  they  are  upon  the  doctrine 
of  appropriation,  it  seems  clear  that  in  those  jurisdicjtions  in 
which  the  doctrine  of  riparian  rights  obtains,  the  legislature 
has  no  power  to  authorize  the  appropriation  of  water  in  dis- 
regard of  the  rights  of  riparian  owners.  The  vested  rights 
of  such  owners  cannot  be  so  taken  from  them.  But  upop  the 
theory  that  the  use  of  water  for  irrigation  is  a  public  use, 
there  seems  to  be  no  valid  objection  to  a  statute  permitting 
the  appropriator'  to  condemn  the  water  he  needs  to  appropriate 
in  accordance  with  the  general  law  of  eminent  domain.  Of 
course  in  those  jurisdictions  in  which  the  doctrine  of  riparian 
ownership  is  not  recognized,  this  question  cannot  arise. 

§  12.    Alaska. 

Such  law  of  waters  as  exists  in  Alaska  has  been  developed 
in  connection  with  mining  operations.  There  are  no  statutes 
governing  the  subject  in  detail.  By  the  act  of  May  17,  1884, 
providing  a  civil  government  for  Alaska,  it  was  provide  "that 
the  general  laws  of  the  state  of  Oregon  now  in  force  are  here- 
by declared  to  be  the  law  in  said  district,  so  far  as  the  same 
may  be  applicable  and  not  in  conflict  with  the  pr'ovisions  of 
this  act  or  the  laws  of  the  United  States,"*  and  also  that  "the 
laws  of  the  United  States  relating  to  mining  claims,  and  the 
rights  incident  thereto,  shall,  from  and  after  the  passage  of 
this  act,  be  in  full  force  and  effect  in  said  district,  under  the 
administration  thereof  herein  provided  for,  subject  to  such 


'The  above  account  of  the  recent  irrigation  codes  is  taken  largely 
from  a  paper  on  the  subject  read  by  Mr.  Bien  before  the  second  con- 
ference of  the  engineers  of  the  Reclamation  Service  in  1904. 

*  23  Stat,  at  L.,  p.  25,  §  7. 
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regulations  as  may  be  made  by  the  Secretary  of  the  Interior, 
approved  by  the  President."^  And  in  the  act  of  June  6, 
1900,  this  provision  was  re-enacted  in  effect  as  follows :  "The 
laws  of  the  United  States  relating  to  mining  claims,  mineral 
locations,  and  rights  incident  thereto  are  hereby  extended  to 
the  District  of  Alaska."®  The  same  act  authorizes  the  making 
by  miners  of  rules  and  regulations  governing  the  recording 
of  notices  of  location  of  mining  claims,  water  rights,  flumes 
and  ditches,  etc.,^  and  provides  for  the  recordation  of  notices 
and  declarations  of  water  rights.® 

It  has  been  held  that  by  the  act  of  1884  above  quoted  Sec- 
tion  2339  of  the  Revised  Statutes  of  the  United  States  relating 
to  the  appropriation  of  water  was  extended  to  Alaska,  and 
the  doctrine  of  appropriation  as  developed  in  the  states  is 
in  force.  The  details  of  the  law  of  appropriation  are  the  same 
in  Alaska  as  in  the  states.^ 

%  13.    Arizona. 

The  doctrine  of  appropriation  prevails  in  this  territory,  and 
the  common-law  doctrine  of  riparian  rights  has  never  been  in 


^  23  Stfkt.  at  L.,  p.  26,  §  8. 

•  31  Stat,  at  L.,  p.  329,  §  26. 

'  31  Stat,  at  L.,  p.  328,  §  16. 

*  31  Stat,  at  L.,  p.  327,  §  15. 

•Revenue  Mining  Co.  v.  Balderson,  2  Alaska  363;  Miocene  Ditch  Co. 
V.  Jacobson,  2  Alaska  567;  Madigan  v.  Kougarok  Mining  Co.,  3  Alaska 
63;  McFarland  v.  Alaska  Perseverance  Mining  Co.,  3  Alaska  308;  Mio- 
cene Ditch  Co.  V.  Campion  Mining  &  Trading  Co.,  3  Alaska  572;  Thorn- 
dyke  V.  Alaska  Perseverance  Mining  Co.,  164  Fed.  657;  Van  Dyke  v. 
Midnight  Sun  Mining  &  Ditch  Co.,  177  Fed.  854. 

See,  also,  Noland  v.  Coon,  1  Alaska  36;  Miocene  Ditch  Co.  v.  Lyng, 
2  Alaska  265  J  138  Fed.  544;  Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed. 
680. 

In  Ketchikan  Co.  v.  Citizens  Co.,  2  Alaska  120,  it  was  declared  that 
U.  S.  Rev.  St.  §  2339  was  not  in  force  in  Alaska,  and  it  was  suggested 
that  the  common-law  doctrine  of  riparian  rights  was  perhaps  the  law 
of  Alaska.    But  the  cases  above  cited  hold  otherwise. 


H 
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force.^®  In  this  connection  the  following  extract  from  the 
opinion  of  Judge  Barnes  in  a  leading  Arizona  case^^  may  be 
of  interest: 

"The  right  to  appropriate  and  use  water  for  irrigation  has 
been  recognized  longer  than  history.  *  *  *  Evidences  of 
it  are  to  be  found  all  over  Arizona  and  New  Mexico  in  the 
ancient  canals  of  a  prehistoric  people,  who  once  composed  a 
dense  and  highly  civilized  population.  These  canals  are  now 
plainly  marked,  and  some  modem  canals  follow  the  track  and 
use  of  the  work  of  this  forgotten  people.  The  native  tribes, 
the  Pimas  and  Papagoes  and  other  Pueblo  Indians,  now,  as 
they  for  generations  have  done,  appropriate  and  use  the  wa- 
ters of  these  streams  in  husbandry,  and  scarcely  recognize 
the  rights  acquired  by  long  use,  and  no  right  of  a  riparian 
owner  is  thought  of.  The  only  right  in  water  is  found  in  the 
right  to  conduct  the  same  through  their  canals  to  their  fields, 
there  to  use  the  same  in  irrigation.  The  same  was  found  to 
prevail  in  Mexico  among  the  Aztecs,  the  Toltecs,  the  Vaquis, 
and  other  tribes  at  the  time  of  the  conquest,  and  remained  un- 
disturbed in  the  jurisprudence  of  that  country  until  now.  It 
existed  also  in  Peru,  though  there  the  appropriation  was  by 
the  state,  which  constructed  and  maintained  the  canals  so  as 
to  provide  water  for  the  use  of  the  tillers  of  the  soil.    The 


'"  Hill  V.  Lenormand,  2  Ariz.  354,  16  Pac.  266 ;  Clough  v.  Wing,  2  Ariz. 
371,  17  Pac.  453 ;  Oury  v.  Goodwin,  3  Ariz.  255,  26  Pac.  376 ;  Austin  v. 
Chandler  (Ariz.  1895),  42  Pac.  483;  Boquillas  Land  &  Cattle  Co.  v. 
Curtis,  11  Ariz.  128,  89  Pac.  504;  Arizona  Copper  Co.  v.  Gillespie,  12 
Ariz.  190,  100  Pac.  465. 

See,  also,  Daggs  v.  Howard  Sheep  Co.  (Ariz.),  145  Pac.  140  (not 
irrigation  case). 

The  laws  of  Arizona  recognize  the  right  to  appropriate  the  waters 
of  public  streams  for  mining  purposes  as  well  as  for  agriculture,  but 
no  superior  right  is  accorded  the  miner.  Priority  of  right  depends 
solely  upon  priority  of  appropriation.  Arizona  Copper  Co.  v.  Gillespie, 
12  Ariz.  190,  100  Pac.  465. 

"Clough  V.  Wing  (1888),  2  Ariz.  371,  17  Pac.  453. 

See,  also,  as  to  the  history  and  construction  of  the  irrigation  laws  of 
Arizona,  Biggs  v.  Utah  Irr.  Ditch  Co.,  7  Ariz.  331,  64  Pac.  494;  Slosser  v. 
Salt  River  Valley  Canal  Co.,  7  Ariz.  376,  65  Pac.  332. 
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Spanish  conquerors  brought  the  same  ideas  with  them  from 
Spain,  where  they  prevailed  then  as  now.  .  Escriche,  tit. 
'Agua/  §§  III,  IV,  and  'Accquia.'  'The  Lombard  kings,  follow- 
ing the  Roman  practice,  encouraged  and  extended  irrigation 
in  Italy.  From  Lombardy  the  art  extended  to  France;  while 
the  Moors  encouraged  it  in  Spain,  Sicily,  and  Algeria.'  Ency. 
Brit.  (9th  Ed.)  'Necessity  required  it  in  the  districts  which 
comprise  parts  of  the  south  of  Spain,  Portugal,  and  Italy,  in- 
cluding Sicily  and  Greece.'  Id.  Ruins  of  ancient  irrigating 
works  are  found  in  Spain.  Id.  In  Egypt,  and  in  some  parts 
of  Persia,  India  and  China  this  form  of  husbandry  has  been 
practiced  from  time  immemorial  and  still  continues.  Under 
the  civil  laws  water  was  publici  juris,  and  by  that  law  the 
'fir'st  person  who  chose  to  appropriate  a  natural  stream  to  a 
useful  purpose  has  title  against  the  owner  of  the  land  below, 
and  may  deprive  him  of  the  benefit  of  the  natural  flow  of  the 
water.'    Per  Denman  in  Mason  v.  Hill,  5  Bam.  &  Adol.  1. 

.**Thus  we  see  that  this  is  the  oldest  method  of  skilled  hus- 
bandry, and  probably  a  large  number  of  the  human  race  have 
ever  depended  upon  artificial  irrigation  for  their  food  prod- 
ucts. The  riparian  rights  of  the  common  law  could  not  exist 
under  such  systems;  and  a  higher  antiquity,  a  better  reason, 
and  more  beneficient  results  have  flowed  from  the  doctrine 
that  all  rights  in  water  in  non-navigable  streams  must  be  sub- 
servient to  the  use  in  tilling  the  soil.     *     *     * 

"The  legislature  of  Arizona  at  its  first  session,  in  1864,  en- 
acted that  (C.  L.  3240)  "all  rivers,  creeks,  and  streams  of  tuxi- 
ning  water  are  hereby  declared  public,  and  applicable  to  the 
purposes  of  irrigation  stnd  mining;  (3242)  all  the  inhabitants 
who  own  or  possess  arable  and  irrigable  lands  shall  have  the^ 
right  to  construct  public  or  private  acequias  [canals]  and  ob- 
tain the  necessary  water  for  the  same  from  any  convenient 
river,  creek,  or  stream  of  running  water ;  (3243)  and  prohibits 
the  obstruction  of  such  canals,  'as  the  right  to  irrigate  the 
fields  shall  be  preferable  to  all  others.'  Up  to  about  a  third  of 
a  century  ago,  and  but  recently  before  this  enactment,  the  ter- 
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ritory  of  Arizona  had  been  subject  to  the  laws  and  customs 
of  Mexico,  and  the  common  law  had  been  unknown ;  and  that 
law  has  never  been,  and  is  not  now,  suited  to  conditions  that 
exist  here  so  far  as  the  same  applies  to  the  uses  of  w/iter." 

The  entire  subject  was  fully  re-examined  in  a  recent  case 
and  the  opinion  just  quoted  was  approved.  In  this  case  the 
court  said  of  the  case  of  Clough  v.  Wing,  "This  decision  has 
stood  unchallenged  for  nearly  twenty  years.  A  review  of  the 
subject  satisfies  us  that  the  view  taken  and  expressed  by  Mr. 
Justice  Barnes  was  sound."  The  court  was  further  of  opinion 
that  the  territorial  legislation  with  reference  to  the  adoption 
of  the  common  law  in  the  territory,  and  the  statute  of  1887 
providing  that  "the  conmion  law  doctrine  of  riparian  rights 
shall  not  obtain  or  be  of  any  force  or  effect  in  this  territory," 
did  not  indicate  an  intent  to  adopt  the  doctrine  of  riparian 
rights  during  the  period  from  1864  to  1867.  The  power  to 
adopt  the  common-law  doctrine,  even  as  against  persons  hold- 
ing  under  Mexican  land  gi'ants,  was,  however,  affirmed.^^ 

The  statute  law  of  Arizona  on  the  subject  of  water  rights 
is  antiquated  and  it  is  highly  probable  that  a  water  code  will 
be  adopted  in  the  near  future.^^  The  constitution  of  the  new 
state  expressly  rejects  the  common-law  doctrine  of  riparian 
rights.^* 


"Boquillas  Land,  etc.,  Co.  v.  Curtis,  11  Ariz.  128,  89  Pac.  504. 

*  Revised  Statutes,  1901,  §§  22,  4168-4208. 

"  Const.  Arizona,  art.  17,  §  1.  "The  common  law  doctrine  of  riparian 
water  rights  shall  not  obtain  or  be  of  any  force  or  effect  in  the  state." 
§  2.  "All  existing  rights  to  the  use  of  any  of  the  waters  in  the  state 
for  all  useful  or  beneficial  purposes  ai^e  hereby  recognized  and  con- 
firmed." 

By  art.  15,  §  2,  corporations  other  than  municipal  engaged  in  vari- 
ous functions,  including  furnishing  water  for  irrigation,  are  declared 
to  be  public  service  corporations,  and  by  section  3  of  the  same  article 
the  state  corporation  commission  is  given  power  to  prescribe  just  and 
reasonable  rates  to  be  made  and  collected  by  public  service  corpora- 
tions. 

Article  20,  §  10,  reserves  to  the  United  States  all  rights  and  powers 
for  the  carrying  out  of  the  Reclamation  Act  of  June  17,  1902,  and 
amendments  thereof. 
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§  14.    California. 

California  is  the  leading  state  to  recognize  the  dual  system 
of  irrigation  law.  Stating  the  law  as  it  stood  prior  to  the  wa- 
ter commission  act  of  1913,  the  common-law  doctrine  of  ripar- 
ian rights  applies  wherever  the  land  has  been  reduced  to  priv- 
ate ownership,  except  as  against  rights  acquired  by  prior  ap- 
propriation while  the  land  was  a  part  of  the  public  domain ; 
and  the  doctrine  of  appropriation  applies  to  water  upon  the 
public  lands  belonging  to  the  United  States  or  to  the  state.^^ 
An  appropriation  in  this  state  acquires  by  appropriation  no 
title  at  all  as  against  any  one  except  the  state  and  the  United 
States.^®  But  water  rights  acquired  by  appropriation  on  the 
public  domain  will  be  protected  as  against  riparian  owners 
subsequently  acquiring  title  to  the  land  from  the  govern- 
ment*" 

California  adopted  a  brief  irrigation  code  relating  to  appro- 
priation in  1872,  which  has  served  as  a  model  for  much  of 
the  earlier  legislation  of  other  states  upon  the  subject/^    The 


"  The  California  doctrine  is  set  forth  fully  in  the  famous  case,  of 
Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674.  The  opinion  of  the  court  in 
this  case  is  probably  the  longest  opinion  to  be  found  in  any  volume 
of  law  reports..  For  other  California  authorities,  see  generally  the 
California  cases  cited  throughout  Chapter  3.  See,  also,  California 
Pastoral  &  Agriculture  Co.  v.  Enterprise  Canal  &  Land  Co.,  127  Fed. 
741. 

An  appropriator  of  water  on  vacant  government  land  has  a  right 
superior  to  one  claiming  later  either  as  an  appropriator  or  as  a  riparian 
owner.    Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  105,  90  Pac.  362. 

"Palmer  v.  Railroad  Commission,  167  Cal.  163,  138  Pac.  997.  The 
opinion  in  this  case  contains  a  good  statement  of  the  California  law 
and  its  history. 

The  rights  of  a  riparian  owner  are  paramount  to  those  of  an  appro- 
priator.   Davis  V.  Martin,  157  Cal.  657,  108  Pac.  866. 

"  Adams  v.  Barber,  21  Cal.  App.  503,  132  Pac.  273. 

"  Civil  Code,  §§  1410-1422. 

Section  1410  of  the  Civil  Code,  which  provides  that  "The  right  to 
the  use  of  running  water  flowing  in  a  river  or  stream,  or  down  a  can- 
yon or  ravine,  may  be  acquired  by  appropriation,"  was  amended  by  act 
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California  statute  provided  that  "The  rights  of  riparian  pro- 
prietors are  not  affected  by  the  provisions  of  this  title."^^  In 
1887,  after  the  decision  in  the  famous  case  of  Lux  v.  Haggin, 
this  section  was  repealed,  2<>  but  this  repeal  seems  to  have  had 
no  effect  upon  the  law,  the  repealed  section  being  merely  dec- 
laratory. 

The  courts  and  legislature  of  California,  in  developing  the 
law  of  that  state,  have  exerted  a  controlling  influence  upon 
the  law  of  several  other  states,  and  the  history  of  the  develop- 
ment of  the  California  doctrine  constitutes  a  most  important 
part  of  the  history  of  irtrigation  law  in  general;  but  as  the 
California  authorities  are  fully  considered  in  connection  with 
the  history  of  the  law  of  appropriation  generally,  they  will  not 
be  discussed  at  this  point." 

While  the  common-law  doctrine  of  riparian  rights  is  the 
basis  of  the  California  law  of  waters,  there  has  been  a  tend- 
ency towards  a  modification  of  that  law  to  suit  the  natural 
conditions  in  the  state.  The  extreme  importance  of  water  for 
irrigation  has  made  necessary  at  least  some  limitation  upon 
the  supposed  right  of  a  riparian  owner  at  common-law  to  in- 
sist upon  the  unrestricted  flow  of  the  water  without  reference 
to  its  application  to  beneficial  use.  Thus  in  holding  that  the 
the  impounding  of  flood  and  storm  waters  of  a  stream  would 
not  be  injured  at  JJie  suit  of  a  lower  proprietor  without  proof 


of  April  8,  1911  (St.  1911,  p.  821),  by  the  addition  of  a  prefatory 
declaration  that  "All  water  or  the  use  of  water  within  the  state  of 
California  is  the  property  of  the  people  of  the  state  of  California." 
This  amendment  is  not  retroactive  and  cannot  divest  rights  already 
vested.  It  seems  to  be  effective  simply  as  a  dedication  to  general  pub- 
lic use  or  such  riparian  rights  as  the  state,  at  the  time  it  was  enacted 
may  still  have  retained  by  virtue  of  its  ownership  of  riparian  lands. 
Palmer  v.  Railroad  Commission,  167  Cal.  163,  138  Pac.  997. 

Civil  Code,  §1422. 

St.  1887,  p.  114. 

Se^  Chapter  4. 


19 
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of  substantial  injury,  the  court  said:"  "Even  if  at  common- 
law  or  under  the  civil  law  it  was  a  part  of  the  usufructuary 
right  of  the  riparian  owner  to  have  the  water  flow  by  for  no 
purpose  other  than  to  afford  him  pleasure  in  its  prospect,  such 
is  not  the  rule  of  decision  in  this  state.  The  lower  claimant- 
must  show  damage  to  justify  a  court  of  equity  in  restraining 
an  upper  claimant  from  his  beneficial  use  of  the  water.  The 
fair  apportionment  and  economic  use  of  the  waters  of  this 
state  are  of  the  utmost  importance  to  its  development  and  well- 
being.  The  problems  presented  never  came  within  the  pur- 
view of  the  common-law.  They  have  been  of  necessity,  there- 
fore, and  must  continue  to  be  solved  by  this  court  as  cases  of 
first  impression,  and,  as  in  the  past,  so  in  the  future,  if  a  rule 
of  decision  at  common-law  shall  be  found  unfitted  to  the  radi- 
cally changed  conditions  existing  in  this  state,  so  that  its  ap- 
plication will  work  wrong  and  hardship  rather  than  better- 
ment and  good,  this  court  will  refuse  to  approve  and  follow 
the  doctrine."  ^ 

The  original  statutes  of  California  have  been  supplemented 
by  a  great  many  statutes  covering  various  phases  of  the  sub- 
ject of  water  rights  until  the  statute  law  of  the  state  became 
extremely  voluminous  and  confused,  and  litigation  was,  per- 
haps in  consequence  of  this  condition  of  the  statutes,  very 
common.  Finally,  in  1911,  a  board  designated  the  "Conserva- 
tion Commission  of  the  State  of  California"  was  created  for 
the  purpose  of  investigating  and  gathering  data  concerning 
the  subjects  of  forestry,  water,  the  use  of  water,  water  power, 
mining,  irrigation,  etc.,  and  of  revising,  systematizing,  and 
reforming  the  laws  of  California  relating  to  these  subjects. 
The  commission  was  required  to  investigate  the  laws  of  other 
jurisdictions  and  the  reports  and  recommendations  of  persons. 


"  Per  Henshaw,  J.,  in  San  Joaquin  and  ^ings  River  Canal  &  Irr.  Co. 
V.  Fresno  Flume  &  Irr.  Co.,  138  Cal.  626,  112  Pac.  182,  35  L.  R.  A.  (N. 
S.)  832. 

To  the  same  effect  see,  Modock  Land  &  Live  Stock  Co.  v.  Booth,  102 
Cal.  156,  36  Pac.  431. 
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officials,  commissions,  etc.,  on  the  subjects  before  them  and 
to  prepare  and  recommend  to  the  legislature  legislation  and 
constitutional  amendments  on  these  subjects. ^^ 

In  1913  a  comprehensive  statute  designated  the  "water  com- 
mission act"  was  passed  regulating  the  use  of  water  subject 
to  the  control  of  the  state.^*  The  act  establishes  a  state  water 
commission  consisting  of  five  persons  for  the  purpose  of  car- 
rying  out  the  provisions  of  the  act.  Two  members  of  the 
commission  are  ex  officio,  the  governor  and  the  state  engi- 
neer, and  the  other  members  are  appointed  by  the  governor. 
The  statute  covers  the  subject  of  appropriation  and  radically 
changes  the  law,  especially  as  to  riparian  rights.  The  signifi- 
cant change  appears  in  Section  11,  which  provides  as  follows: 

"All  water  or  the  use  of  water  which  has  never  been  ap- 
propriated, or  which  has  heretofore  been  appropriated  and 
which  has  not  been  in  process,  from  the  date  of  the  initial 
act  of  appropriation,  of  being  put,  with  due  diligence  in  pro- 
portion to  the  magnitude  of  the  work  necessary  properly  to 
utilize  for  the  purpose  of  such  appropriation  such  water  or 
the  use  of  water,  or  which  has  not  been  put,  or  which  has 
ceased  to  be  put  to  some  useful  or  beneficial  purpose,  or  whicl]L 
may  hereafter  be  appropriated  and  cease  to  be  put,  to  the 
useful  or  beneficial  purpose  for  which  it  was  appropriated, 
or  which  in  the  future  may  be  appropriated  and  not  be,  in 
the  process  of  being  put,  from  the  date  of  the  initial  act  of 
appropriation,  to  the  useful  or  beneficial  purpose  for  which 
it  was  appropriated,  with  due  diligence  in  proportion  to  the 
magnitude  of  the  work  necessary  properly  to  utilize  for  the 
purpose  of  such  appropriation  such  water  or  the  use  of  water, 
is  hereby  declared  to  be  unappropriated.    And  all  waters  flow- 


"  Stats,  and  Amdts.,  1911,  c.  408,  p.  822. 
"  Stats,  and  Amdts.,  1913,  c.  586,  p.  1012. 


In  South  Dakota  a  provision  similar  to  that  of  the  California  statute 
providing  that  riparian  rights  may  become  subject  to  appropriation 
after  non-use  for  a  term  of  years,  has  been  held  unconstitutional.  St. 
Germain  Irr.  Co.  v.  Hawthorn  Ditch  Co.,  32  S.  Dak.  260,  143  N.  W.  124. 
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ing  in  any  river,  stream,  canyon,  ravine  •  or  other  natural 
channel,  excepting  so  far  as  such  waters  have  been  or  are 
being  applied  to  useful  and  beneficial  purpose  upon,  or  in  so 
far  as  such  waters  are  or  may  be  reasonably  needed  for  use- 
ful and  beneficial  purposes  upon  lands  riparian  thereto,  or 
otherwise  appropriated,  is  and  are  hereby  declared  to  be  pub- 
lic waters  of  the  State  of  California  and  subject  to  appropria- 
tion in  accordance  with  the  provisions  of  this  act.  If  any 
portion  of  the  waters  of  any  stream  shall  not  be  put  to  a 
useful  or  beneficial  purpose  to  or  upon  lands  riparian  to  such 
stream  for  any  continuous  period  of  ten  consecutive  years 
after  the  passage  of  this  act,  such  non-application  shall  be 
deemed  to  be  conclusive  presumption  that  the  use  of  such  por- 
tions of  the  waters  of  such  stream  is  not  needed  upon  said 
riparian  lands  for  any  useful  or  beneficial  purpose;  and  such 
portion  of  the  waters  of  any  stream  so  non-applied,  unless 
otherwise  appropriated  for  a  useful  and  beneficial  purpose  is 
hereby  declared  to  be  in  the  use  of  the  state  and  subject  to 
appropriation  in  accordance  with  the  provision  of  this  act." 
There  are  no  general  provisions  in  the  California  constitu- 
tion on  the  subject  of  water  rights,  the  only  provision  on  the 
subject  relating  to  the  use  of  water  appropriated,  for  sale, 
rental  or  distribution,  which  is  declared  to  be  a  public  use  and 
subject  to  public  control." 


"  California  Const.,  art.  14,  §  1.  "The  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for  sale,  rental  or 
distribution,  is  hereby  declared  to  be  a  public  use,  and  subject  to  ttie 
regulation  and  control  of  the  state,  in  the  manner  to  be  prescribed  by 
law:  provided,  that  the  rates  or  compensation  to  be  collected  by  any 
person,  company,  or  corporation  in  this  state  for  the  use  of  water  sup- 
plied to  any  city  and  county,  or  city  or  town,  or  the  inhabitants  thereof, 
shall  be  fixed,  annually,  by  the  board  of  supervisors,  or  city  and  county, 
or  city  or  town  council,  or  other  governing  body  of  such  city  and  county, 
or  city  or  town,  by  ordinance  or  otherwise,  in  the  manner  that  other 
ordinances  or  legislative  acts  or  resolutions  are  passed  by  such  body, 
and  shall  continue  in  force  for  one  year,  and  no  longer.  Such  ordi- 
nances or  resolutions  shall  be  passed  in  the  month  of  February  of 
each  year,  and  take  effect  on  the  first  day  of  July  thereafter.     Any 
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§  15.    Colorado. 

The  common-law  doctrine  of  riparian  rights,  at  least  so  far 
as  the  use  of  water  for  irrigation  in  concerned,  is  rejected  al- 
together in  Colorado  as  inapplicable  to  natural  conditions  in 
that  state.  The  doctrine  of  priority  of  right  by  priority  of 
appropriation  applies  throughout  the  state,  whether  the  land 
by  or  through  which  the  stream  flows  belongs  to  a  private 
individual  or  constitutes  a  part  of  the  public  domain.^®  This 
doctrine,  as  declared  in  a  leading  case  on  the  subject,  was 
evoked  "by  the  imperative  necessity  for  artificial  irrigation 
of  the  soil."27 


board  or  body  failing  to  pass  the  necessary  ordinances  or  resolutions 
fixing  water  rates,  where  necessary,  within  such  time,  shall  be  subject 
to  peremptory  process  to  compel  action,  at  the  suit  of  any  party  inter- 
ested, and  shall  be  liable  to  such  further  processes  and  penalties  as 
the  legislature  may  prescribe.  Any  person,  company  or  corporation 
collecting  water  rates  in  any  city  and  county,  or  city  or  town,  in  this 
state,  otherwise  than  as  so  established,  shall  forfeit  the  franchises  and 
waterworks  of  such  person,  company  or  corporation  to  the  city  and 
county,  or  city  or  town,  where  the  same  are  collected,  for  the  public  use. 

§  2.  "The  right  to  collect  rates  or  compensation  for  the  use  of  water 
supplied  to  any  county,  city  and  county,  or  town,  or  the  inhabitants 
thereof,  is  a  franchise,  and  cannot  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law." 

**  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  62  (mining  case) ; 
Empire  Water  &  Power  Co.  v.  Cascade  Town  Co.,  205  Fed.  123;  S.  C. 
181  Fed.  1011;  Schilling  v.  Rominger,  4  Colo.  100;  Coffin  v.  Left  Hand 
Ditch  Co.,  6  Colo.  443;  Thomas  v.  Guiraud,  6  Colo.  530;  Hammond  v. 
Rose,  11  Colo.  524,  19  Pac.  446;  Oppenlander  v.  Left  Hand  Ditch  Co., 
18  Colo.  142,  31  Pac.  854;  Crippen  v.  White,  28  Colo.  298,  64  Pac.  184; 
Sternberger  v.  Seaton  Mountain  Electric  Light,  etc.,  Co.,  45  Colo.  401, 
102  Pac.  168. 

"  Coffin  V.  Left  Hand  Ditch  Co.,  6  Colo.  443.  This  case  (decided  in 
1882)  is  noteworthy  as  being  the  first  case  involving  the  appropria- 
tion of  water  in  which  the  doctrine  of  appropriation  in  its  extreme 
form  as  stated  in  the  text  was  laid  down.  This  doctrine  was  declared 
to  be  the  law  of  Colorado  independently  of  the  constitutional  and  stat- 
utory provisions  on  the  subject.  The  contest  was  between  an  appro- 
priator  of  water  on  the  public  domain  and  a  subsequent  patentee.  The 
patent  contained  no  reference  to  existing  water  rights.  Both  appro- 
priation and  patent  preceded  the  act  of  congress  of  1866,  the  appropria- 
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In  1861  the  first  territorial  legislature  passed  an  act  "To 
Protect  and  Regulate  the  Irrigation  of  Lands."*®  And  in  1862 
an  act  was  passed  providing  fpr  the  incorporation,  etc.,  of 
ditch  companies.2o    This  statute  was  amended  and  re-enacted 


tion  being  prior  to  the  pateiit.  Inasmuch  as  the  appropriation  pre- 
ceded the  patent,  it  would  seem  that  the  actual  decision  in  the  case 
that  the  appropriator's  right  was  superior  to  that  of  the  patentee  is  in 
entire  accord  with  the  decisions  in  California  and  the  other  states 
which  retain  the  common  law  of  riparian  rights  in  cases  where  the 
patent  precedes  the  appropriation  (see  comments  on  this  case  in  Lux 
V.  Haggin,  69  Cal.  255,  351,  10  Pac.  674).  If  this^e  correct,  the  opinion 
is  dictum  in  so  far  as  it  declares  the  common  law  not  in  force  in  any 
case.  On  the  other  hand,  since  the  rights  of  both  parties  arose  before 
the  act  of  1866,  and  the  patent  contained  no  reservation  or  exception 
of  existing  water  rights,  it  might  be  urged  that  in  denying  to  the 
patentee  any  riparian  rights  as  against  the  prior  appropriator,  the 
decision  necessarily  involved  the  complete  rejection  of  the  common  law 
doctrine.  This  decision  was  followed  on  similar  facts  in  Hammond  v. 
Rose,  11  Colo.  524,  19  Pac.  466. 

The  rejection  of  the  doctrine  of  riparian  rights  was  foreshadowed 
in,  and  to  some  extent  supported  in  principle  by,  the  case  of  Yunker 
V.  Nichols  (1872),  1  Colo.  551,  which,  however,  involved  merely  the 
question  of  a  right  of  way  for  an  irrigation  ditch  and  did  not  touch 
upon  the  question  of  the  right  of  appropriation.  •The  case  is  not  re- 
ferred to  in  the  leading  case  of  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo. 
443.  In  Schilling  v.  Bominger  (1878),  4  Colo.  100,  which  was  a  contest 
between  appropriators  (in  1874)  of  land  and  water  on  the  public  lands 
none  of  whom  had  any  other  title  than  possession,  the  doctrine  of  appro- 
priation was  asserted  generally,  without  reference  to  the  doctrine  of 
riparian  rights,  which,  of  course,  was  not  involved. 

^  Laws,  1861,  p.  67.  The  first  section  of  this  act  provides:  "That  all 
persons  who  claim,  own  or  hold  a  possessory  right  or  title  to  any  land 
or  parcel  of  land  within  the  boundary  of  Colorado  Territory,  as  defined 
in  the  Organic  Act  of  said  Territory,  when  those  claims  are  on  the  bank, 
margin  or  neighborhood  of  any  stream  of  water,  creek  or  river,  shall  be 
entitled  to  the  use  of  the  water  of  said  stream,  creek  or  river,  for  the 
purposes  of  irrigation  and  making  said  claims  available,  to  the  full 
extent  of  the  soil,  for  agricultural  purposes."  The  rest  of  the  act  pro- 
vides for  a  right  of  way  over  the  land  of  intervening  proprietors,  ior 
the  apportionment  of  water  by  commissioners,  etc.,  some  of  which 
provisions  appear  in  substance  in  the  present  statutes  of  the  state. 

**Laws,  1862,  p.  44.  Section  13  of  this  act  contained  the  proviso: 
"Nor  shall  the  water  of  any  stream  be  directed  from  its  original  chan- 
nel to  the  detriment  of  any  miner,  millmen  or  others  along  the  line  of 
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in  1864.3°  These  statutes  have  been  construed  by  the  supreme 
court  of  the  state,  and  it  is  held  that  the  doctrine  of  appro- 
priation existed  prior  to  and  independently  of  this  legislar 
tion,  which  was  merely  declaratory  of  the  existing  law.^^ 

The  doctrine  of  appropriation  was  in(k)rporated  into  the 
constitution  of  Colorado  upon  the  admission  of  the  state  in 
1876,32  and  the  subject  of  irrigation  is  now  very  largely 
regulated  by  statute.^^  An  irrigation  district  law  was  adopted 
in  1905.3* 

As  declared  by  the  United  Circuit  Court  of  Appeals, 
in  so  choosing  between  the  two  inconsistent  doctrines  of  water 
rights,  Colorado,  acted  within  the  limits  of  her  authority,  first 
as  a  territory  and  then  as  a  state,  and  her  choice  was  recog- 
nized and  sanctioned  by  Congress,  so  far  as  the  public  lands 
of  the  United  States  were  concerned.^^ 

The  common-law  doctrine  of  riparian  rights  is  not  rejected 
in  Colorado  in  all  particulars.  Thus  a  riparian  proprietor  own- 
ing both  banks  of  the  stream,  has  the  exclusive  right  of  fish- 
ing therein,  as  at  common  law,  to  the  extent  that  it  flows 
through  his  lands.^*  So  also  Judge  Hallett  of  the  Federal  Dis- 
trict Court  for  Colorado,  in  a  case  before  him  involving  the 


said  stream,  and  there  shall  be  at  all  times  left  sufficient  water  in  said 
stream  for  the  use  of  miners  and  farmers  along  said  stream." 

•"Laws,  1864,  p.  49.  In  §32  of  this  act  the  proviso  of  the  act  of 
1862  appears  in  this  form:  "Nor  shall  the  water  of  any  stream  be 
directed  from  its  original  channel  to  the  detriment  of  any  miner,  mill- 
men,  or  others  along  the  line  of  said  stream,  who  may  have  a  priority 
of  right,  and  there  shall  be  at  all  times  left  sufficient  water  in  said 
stream  for  the  use  of  miners,  and  agriculturists  along  said  stream." 

"  Coffin  V.  Left  Hand  Ditch  Co.,  6  Colo.  443. 

"  Const.,  art   16,  §  6. 

»  MiUs'  Anno.  Stats.,  1912,  §§  3611-4091. 

"  Mills'  Anno.  Stats.,  1912,  §§  3964-4025. 

"Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  62  (mining  case). 

"  Hartman  v.  Thomas,  36  Colo.  146,  84  Pac.  685,  4  L.  R.  A.  (N.  S.) 
872. 
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use  of  water  in  mining/^  said:  "An  early  advocate  of  the 
right  to  appropriate  water  for  irrigating  lauds,  as  always 
understood  and  maintained  in  this  state,  tlie  author  of  this 
opinion  desires  to  recognize  and  enforce  the  principle  on 
which  it  stands  in  every  case  to  which  it  may  be  applicable. 
It  is  believed  that  the  chief  purpose  of  article  16  of  the  Con- 
stitution of  the  state  of  Colorado  is  to  maintain  and  establish 
the  wise  principle  of  appropriation  and  continual  use,  which 
was  fully  understood  by  the  makers  of  that  instrument.  But 
nothing  in  the  constitution  of  the  state  or  in  the  law  relating  to 
irrigation  in  any  way  modifies  or  changes  the  rules  of  the  com- 
mon law  in  respect  to  the  diversion  of  streams  for  manufac- 
turing, mining,  or  mechanical  purposes.  In  Colorado,  as  else- 
where in  the  United  States,  the  law  is  now,  as  it  has  been  at 
all  times,  that  for  such  purposes  each  riparian  owner  may  use 
the  waters  of  running  streams  on  his  own  premises,  allowing 
such  waters  to  go  down  to  subjacent  owners  in  their  natural 
channeL" 

The  provisions  of  the  Colorado  constitution  affecting  water 
rights  are  as  follows: 

Art.  16,  §5.  *The  water  of  every  natural  stream  not 
heretofore  impropriated,  within  the  state  of  Colorado,  is 
hereby  declared  to  be  the  proi)erty  of  the  pubUc,  and  the 
same  is  dedicated  to  the  use  of  the  people  of  the  state,  sub- 
ject to  ^propriation  as  hereinafter  provided." 

Ai-t.  16,  §  6.  *'The  right  to  divert  unappropriated  waters 
of  any  natural  stream  for  beneficial  uses  shall  never  be  denied. 
Priority  of  ^propriation  shall  give  the  better  right  as  be- 
tweei  those  using  the  water  for  the  same  purpose ;  but  when 
the  waters  of  any  natural  stream  are  not  sufficient  for  the 
service  of  all  those  desiring  the  use  of  tlie  same,  those  using 
the  water  for  domestic  purposes  shall  have  the  preference 
over  those  claiming  for  any  other  purpose,  and  those  using  the 


Schwab  V.  Beam,  86  Fed.  41. 
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water  for  agricultural  purposes  shall  have  the  preference  over 
those  using  the  same  for  manufacturing  purposes." 

Art.  16,  §  7.  "All  persons  and  corporations  shall  have  the 
right  of  way  across  public,  private  and  corporate  lands  for 
the  construction  of  ditches,  canals  and  flumes,  for  the  purpose 
of  conveying  water  for  domestic  purposes,  for  the  irrigation 
of  agricultural  lands,  and  for  mining  and  manufacturing  pur- 
poses, and  for  drainage,  upon  payment  of  just  compensation." 

Art.  2,  §  14.  "Private  property  shall  not  be  taken  for 
private  use  unless  by  consent  of  the  owner,  except  for  private, 
ways  of  necessity,  and  except  for  reservoirs,  drains,  flumes 
or  ditches,  on  or  across  the  lands  of  others,  for  .agricultural, 
mining,  milling,  domestic  or  sanitary  purposes." 

Art.  2,  §  15.  "Private  property  shall  not  be  taken  or 
damaged  for  public  or  private  use  without  just  compensation. 
Such  compensation  shall  be  ascertained  by  a  board  of  com- 
missioners of  not  less  than  three  freeholders,  or  by  a  jury, 
when  required  by  the  owner  of  the  property,  in  such  manner 
as  may  be  prescribed  by  law ;  and  until  the  same  shall  be  paid 
to-  the  owner,  or  into  court  for  the  owner,  the  property  shall 
not  be  needlessly  disturbed,  or  the  proprietary  rights  of  the 
owner  therein  divested;  and  whenever  an  attempt  is  mad^ 
to  take  private  property  for  a  use  alleged  to  be  public,  the 
question  whether  the  contemplated  use  be  really  public  shall 
be  a  judicial  question,  and  determined  as  such  without  regard 
to  any  legislative  assertion  that  the  use  is  public." 

Art.  16,  §  8.  "The  general  assembly  shall  provide  by  law 
that  the  board  of  county  eommissioners,  in  their  respective 
counties,  shall  have  power,  when  application  is  made  to  them 
by  either  party  interested,  to  establish  reasonable  maximum 
rates  to  be  charged  for  the  use  of  water,  whether  furnished 
by  individuals  or  corporations." 

Art.  IQ,  §  3.  "Ditches,  canals  and  flumes  owned  and  used 
by  individuals  or  corporations  for  irrigating  lands  owned  by 
such  individuals  or  corporations,  or  the  individual  members 
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thereof,  shall- not  be  separately  taxed  so  long  as  they  shall 
be  owned  and  used  exclusively  for  such  purpose." 

§  16.    Idaho. 

The  doctrine  of  appropriation  prevails  in  Idaho.^^  This  doc- 
trine is  embodied  in  the  state  constitution,  but  it  has  been 
held  that  the  constitutional  provision  is  simply  an  enactment 
into  the  organic  law  of  the  state  of  a  rule  that  had  been  estab- 
lished by  the  territorial  legislature  and  recognized  by  the  ter- 
ritorial courts.^® 

But  while  priority  of  appropriation  gives  the  better  right 
to  the  use  of  water  as  between  the  appropriator  and  the  ripar- 
ian owner,  and  the  common-law  doctrine  of  riparian  owner- 
ship whenever  it  comes  in  conflict  with  the  doctrine  of  appro- 
priation, is  repugnant  to  the  constitution  and  statutes  of  the 
state,  the  common-law  rights  of  the  riparian  owner  are  recog- 
nized whenever  not  in  conflict  with  the  rights  of  the  prior 
appropriator.  The  riparian  owner  still  retains  the  right  to 
have  the  water  flow  by  or  through  his  premises,  and  to  use 
the  water  for  domestic  and  culinary  purposes  and  for  water- 
ing his  stock,  as  against  all  persons  not  claiming  superior 
rights  by  prior  appropriation.*® 

A  number  of  statutes   relating  to  irrigation  have  been 


"  Schodde  v.  Twin  Falls  Land  &  Water  Co.,  224  U.  S.  107,  32  S.  Ct. 
470  (affirming  161  Fed.  43) ;  Drake  v.  Earhart,  2  Idaho  750,  23  Pac.  541; 
LeQuime  v.  Chambers,  15  Idaho  405,  98  Pac.  415;  Hutchinson  v.  Wat- 
son Slough  Ditch  Co.,  16  Idaho  484,  101  Pac.  1059,  133  Am.  St.  125 
(citing  the  text) ;  Nielson  v.  Parker,  19  Idaho  732,  115  Pac.  488;  Brose 
V.  Board  of  Directors  of  Nampa,  etc.,  Irr.  Dist.,  20  Idaho  281,  118  Pac. 
504 ;  Lee  v.  Hanf  ord,  21  Idaho  327,  121  Pac.  558 ;  Mellen  v.  Great  West- 
ern Beet  &  Sugar  Co.,  21  Idaho  353,  122  Pac.  30. 

"  Hutchinson  v.  Watson  Slough  Ditch  Co.,  16  Idaho  484,  101  Pac.  1059, 
133  Am.  St.  125.  For  constitutional  provisions,  see  Const.,  Idaho,  arts. 
1  and  15. 

*•  Hutchinson  v.  Watson  Slough  Ditch  Co.,  16  Idaho  484,  101  Pac. 
1059;  133  Am.  St.  125. 

See,  also,  Lattig  v.  Scott,  17  Idaho  606,  107  Pac.  47. 
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passed  by  the  territorial  and  state  legislatures,  and  an  irri- 
gation code  was  adopted  in  1903.*^  An  irrigation  district  law 
is  also  in  force.*^  The  statute  law  of  Idaho  has  been  very 
unstable  and  is  amended  at  practically  every  session  of  the 
legislature.  In  1915  an  act  was  passed  providing  for  a  com- 
mission of  five  persons  to  be  appointed  by  the  governor  td 
revise  and  codify  the  irrigation  and  drainage  laws  of  the 
state.  The  commission  was  required  to  report  not  later  than 
December  1,  1915." 

The  Idaho  constitution  contains  a  number  of  provisions  on 
the  subject  of  water  rights,  as  follows: 

Art.  15,  §  1.  "The  use  of  all  waters  now  appropriated,  or 
that  may  hereafter  be  appropriated,  for  sale,  rental  or  dis- 
tribution, also  of  all  vv^aters  oiiginally  appropriated  Tox*  private 
use,  but  which,  after  such  appropriation,  has  heretofore  been, 
or  may  hereafter  be,  sold,  rented  or  distributed,  is  hereby  de- 
clared to  be  a  public  use,  and  subject  to  the  regulation  and 
control  of  the  state  in  the  manner  prescribed  by  law." 

§  2.  "The  right  to  collect  rates  or  compensation  for  the 
use  of  water  supplied  to  any  county,  city  or  town,  or  water 
district,  or  the  inhabitants  thereof,  is  a  franchise,  and  cannot 
be  exercised  except  by  authority  of  and  in  the  manner  pre- 
scribed by  law.'' 

§  3.  "The  right  tp  divert  and  appropriate  the  unappropri- 
ated waters  of  any  natural  stream  to  beneficial  uses  shall 
never  be  denied.  Priority  of  appropriation  shall  give  the  bet- 
ter right  as  between  those  using  the  water;  but  when  the 
waters  of  any  natural  stream  are  not  sufficient  for  the  serv- 
ice of  all  those  desiring  the  use  of  the  same,  those  using 


41 


Revised  Codes,  1908,  §§  3240-3311a.  The  act  of  1903  is  constitu- 
tional. Boise  City  Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38,  77  Pac. 
25,  321.  See  the  opinion  in  this  case  for  a  general  exposition  of  the 
statute. 

"Revised  Codes,  1908,  §§2372-2443.  The  statute  has  been  several 
times  amended  since  this  revision,  especially  in  1915. 

*'  Laws,  1915,  c.  109,  p.  251. 
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the  water  for  domestic  purposes  shall  (subject  to  such  limi- 
tations as  may  be  prescribed  by  law)  have  the  preference  over 
those  claiming  for  any  other  purpose;  and  those  using  the 
water  for  agricultural  purposes  shall  have  preference  over 
those  using  the  same  for  manufacturing  purposes.  And  in 
any  organized  mining  district,  those  using  the  water  for  min- 
ing purposes,  or  milling  purposes  connected  with  mining,  shall 
have  preference  over  those  using  the  same  for  manufacturing 
or  agricultural  purposes.  But  the  usage  by  such  subsequent 
appropriators  shall  be  subject  to  such  provisions  of  law  regu- 
lating the  taking  of  private  property  for  public  and  private 
use  as  referred  to  in  section  fourteen  of  article  one. of  this, 
constitution."    [See  post.] 

§  4.  "Whenever  any  waters  have  been  or  shall  be  appro- 
priated or  used  for  agricultural  purposes  under  a  sale,  rental 
or  distribution  thereof,  such  sale,  rental  or  distribution  sh^ll 
be  deemed  an  exclusive  dedication  to  such  use;  and  when- 
ever such  waters  so  dedicated  shall  have  once  been  sold, 
rented  or  distributed  to  any  person  who  has  settled  upon  or 
improved  land  with  a  view  of  receiving  water  for  agricultural 
purposes  with  a  view  of  receiving  the  benefit  of  such  water 
under  such  dedication,  such  person,  his  heirs,  executors,  ad- 
ministrators, successors,  or  assigns  shall  not  thereafter,  with- 
out his  consent,  be  deprived  of  the  annual  use  of  the  same, 
when  needed  for  domestic  purposes,  or  to  irrigate  the  land  so 
settled  upon  or  improved,  upon  payment  therefoi',  and  com- 
pliance with  such  equitable  terms  and  conditions  as  to  the 
quantity  used  and  times  of  use  as  may  be  prescribed  by  law." 

§  5.  "Whenever  more  than  one  person  has  settled  upon  or 
improved  land  with  a  view  of  receiving  water  for  aigricultural 
purposes,  under  a  sale,  rental  or  distribution  thereof,  as  in 
the  last  preceding  section  of  this  article  provided,  as  among 
such  persons,  priority  in  time  shall  give  superiority  of  right 
to  the  use  of  such  water  in  the  numerical  order  of  such  settle- 
ments  or  improvements;  but  whenever  the  supply  of  such 
water  shall  not  be  sufficient  to  meet  the  demands  of  all  those 
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desiring  to  use  the  same,  such  priority  of  right  shall  be  sub- 
ject to  such  reasonable  limitations  as  to  the  quantity  of  water 
used  and  times  of  use  as  the  legislature,  having  due  regard 
both  to  such  priority  of  right  and  the  necessity  of  those  sub- 
sequent in  time  of  settlement  or  improvement,  may  by  law 
prescribe." 

§  6.  "The  legislature  shall  provide  by  law  the  manner  in 
which  reasonable  maximum  rates  may  be  established  to  be 
charged  for  the  use  of  water  sold,  rented  or  distributed  for 
any  useful  or  beneficial  purpose." 

Art.  1,  §  14.  **The  necessary  use  of  lands  for  the  construc- 
tion of  reservoirs  or  storage  basins,  for  the  purposes  of  irri- 
gation, or  for  rights  of  way  for  the  construction  of  canals, 
ditches,  flumes  or  pipes  to  convey  water  to  the  place  of  use, 
for  any  useful,  beneficial  or  necessary  purpose,  *  *  *  or  any 
other  use  necessary  to  the  complete  development  of  the  mater- 
ial resources  of  the  state,  or  the  preservation  of  the  health  of 
its  inhabitants,  is  hereby  declared  to  be  a  public  use,  and  sub- 
ject to  the  regulation  and  control  of  the  state.  Private  prop- 
erty may  be  taken  for  public  use,  but  not  until  a  just  compen- 
sation, to  be  ascertained  in  a  manner  prescribed  by  law,  shall 
be  paid  therefor." 

§  17.    Kansas. 

In  Kansas  a  combined  system  of  riparian  rights  and  appro- 
priation obtains.  The  use  of  the  water  of  a  running  stream 
for  irrigation,  after  its  primary  uses  for  drinking  and  other 
domestic  requirements  have  been  subserved,  is  recognized  as 
one  of  the  common-law  rights  of  the  riparian  proprietor ;  and 
in  general,  the  rules  of  the  common-law  relating  to  the  rights 
of  riparian  owners  to  use  the  waters  of  running  streams  for 
irrigation  and  other  purposes  have  always  been  in  force.** 


"  Clark  V.  Allaman,  71  Kan.  206,  80  Pac.  571,  70  L.  R.  A.  971. 
See,  also,  Campbell  v.  Grimes,  62  Kan.  503,  64  Pac.  6^;  Kansas  v. 
Colorado,  206  U.  S.  46,  27  Sup.  Ct.  655. 
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But,'  as  said  by  the  court  in  a  recent  case,*^  "While  the 
common-law  doctrine  respecting  riparian  rights  is  fundamen- 
tal in  the  jurisprudence  of  this  state,  it  has  been  modified  by 
various  statutes  enacted  for  the  laudable  purpose  of  encour- 
aging irrigation."  The  court  then  gives  a  list  of  all  the 
statutes  of  the  state  in  any  way  referring  to  irrigation  from 
1868  to  1899,  inclusive,  and  continues :  "From  these  statutes 
it  will  be  observed  that  the  diversion  and  appropriation  of 
water  to  beneficial  uses  has  been  recognized  to  be  a  public 
use,  and  the  right  of  eminent  domain  may  be  invoked  for  the 
purposes  sought  to  be  accomplished;  but  manifestly,  proceed- 
ings under  these  statutes  cannot  operate  to  the  destruction 
of  previously  vested  common-law  rights.  Property  in  the' flow 
of  water  acquired  under  the  old  system  is  protected  by  the 
constitution  of  the  United  States,  and  can  be  condemned  for 
public  uses  only  under  the  same  restrictions  as  apply  to  the 
taking  of  other  private  property  for  public  uses.  Any  other 
interpretation  of  the  statutes  would  rendei"  them  void.  *  *  * 
Prior  to  the  statute  of  1886  there  was  no  recognition  in  this 
state  of  rights  to  the  use  of  water  by  priority  of  possession. 
Local  customs  to  that  effect  were  invalid;  decisions  of  this 
court  *  *  *  were  based  upon  contrary  principles;  and  the 
legislature  had  been  content  to  accept  the  court's  interpreta- 
tion of  the  law.  Therefore,  before  that  time  thei'e  could  be 
no  'vested  and  accrued  water  rights'  to  be  protected  by  the 
acts  of  Congress  quoted  [U.  S.  Rev.  Stats.  §  §  2339,  2340] . 
With  the  enactment  of  the  statute  of  1886  the  policy  of  the 
state  with  reference  to  the  appropriation  of  water  for  irriga- 
tion purposes  changed  and  rights  of  the  character  referred 
to  might  accrue  and  vest.'' 

Kansas  has  no  constitutional  pi'ovisions  on  the  subject  of 
water  rights.    The  statutes  are  voluminous  but  confused.    It 


*•  Clark  V.  AUaman,  71  Kan.  206,  80  Pac.  571,  70  L.  R.  A.  971. 
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is  to  be  expected  that  they  be  systematized  in  the  near 
future.*® 

§  18.    Montana. 

Until  recently  it  was  perhaps  an  open  question  as  to  what 
was  the  doctrine  in  Montana  concerning  water  rights.  -  It  is 
now,  however,  settled  that  the  law  in  this  state  is  the  same 
as  that  in  California;  the  common-law  prevails  where  the 
land  has  been  I'educed  to  private  ownership,  but  the  doctrine 
of  appropriation  applies  to  the  waters  on  the  public  domain.*^ 
In  a  recent  case,  decided  in  1909,  in  which  it  was  held  that 
water  could  not  be  acquired  by  appropriation  as  against  a 
riparian  owner,  the  court,  by  HoUoway,  J.,  said : 

'The  United  States  and  the  state  of  Montana  have  recog- 
nized the  right  of  an  individual  to  acquire  the  use  of  water 
by  appropriation  [Rev.  St.  U.  S.  §§2339,  2340;  Rev.  Codes, 
Montana,  §  4840  et.  seq.] ,  but  neither  has  authorized,  nor, 
indeed,  could  authorize,  one  person  to  go  upon  the  private 
property  of  another  for  the^purpose  of  making  an  appropria- 
tion, except  by  condemnation  proceedings.  The  general  gov- 
ernment has  merely  authorized  the  prospective  appropriator 
to  go  upon  the  public  domain  for  the  purt)ose  of  making  his 
appropriation,  and  the  statutes  of  this  state  (sections  4840- 
4891,  above)  only  apply  to  appropriations  made  on  the  public 
lands  of  the  United  States  or  of  the  state,  and  to  such  as  are 
made  by  individuals  who  have  riparian  rights  either  as 
owners  of  riparian  lands  or  through  grants  from  such  owners. 
This  is  the  doctrine  announced  in  Smith  v.  Denniff ,  24  Mont. 
22,  60  Pac.  398,  81  Am.  St.  Rep.  408,  where  the  court  further 
said:  "  *A  trespasser  on  riparian  land  cannot  lawfully  exer- 
cise there  any  right  to  such  water  or  acquire  any  right  therein 
by  virtue  of  section  1880  et  seq.,  of  the  Civil  Code  of  1895 


*•  Dassler's  Gen.  Stats.,  1905,  §§  3787-3937. 

*'  Prentice  v.  McKay,  38  Mont.  114,  98  Pac.  1081. 

See,  also,  BuUerdick  v.  Hermsmeyer,  32  Mont.  54,  81  Pac.  334. 
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(section  4840  et  seq.,  Rev.  Codes)  Alta  Land  Co.  v.  Hancock, 
85  Cal.  219,  24  Pac.  645,  20  Am.,  St.  Rep.  217.'  In  the  same 
opinion  this  court  also  said:  'One  may  not  acquire  a  water 
right  on  the  land  of  another  without  acquiring  an  easement 
in  such  land.'  And  again :  'An  easement  is  an  interest  in  land 
that  cannot  be  created,  granted,  or  transferred  except  by 
operation  of  law,  by  an  instrument  in  writing,  or  by  prescrip- 
tion.' Since  the  use  of  water  is  declared  by  the  constitution 
of  this  state  (article  3,  §15)  to  be  a  public  use,  the  right 
to  appropriate  water  on  the  land  of  another  may  be  acquired 
by  condemnation  proceedings." 

The  present  statutes  of  Montana  on  the  subject  of  water 
rights  is  substantially  a  copy  of  the  California  act  of  1872.*® 

The  Montana  constitution  contains  a  single  provision  (Art. 
3,  §  15)  on  the  subject  of  water  rights,  which  is  as  follows: 
"The  use  of  all  water  now  appropriated,  or  that  may  hereafter 
be  appropriated,  for  sale,  rental,  distribution  or  other  bene- 
ficial use,  and  the  right  of  way  over  the  lands  of  others  for 
all  ditches,  drains,  flumes,  canals  and  aqueducts  necessarily 
used  in  connection  therewith,  as  well  as  the  sites  for  reser- 
voirs necessary  for  collecting  and  storing  the  same,  shall  be 
held  to  be  a  public  use." 

§  19.    Nebraska. 

In  Nebraska  the  common-law  doctrine  of  riparian  rights 
has  always  been  in  force  except  as  abrogated  or  modified  by 
statii^e.*^  The  question  has  recently  received  very  careful  con- 
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Revised  Codes,  Mont.,  1907,  §§  2238-2254.  For  a  review  of  the  his- 
tory of  irrigation  law  in  Montana  and  a  discussion  of  the  state  stat- 
utes, see  Bailey  v.  Tintinger,  45  Mont.  154,  122  Pac.  575. 

"•  Clark  V.  Cambridge,  etc.,  Irr.,  etc.,  Co.,  45  Neb.  798,  64  N.  W.  239 ; 
Slattery  v.  Harley,  58-Neb.  575,  79  N.  W.  151;  Crawford  Co.  v.  Hath- 
away, 60  Neb.  754,  84  N.  W.  271,  S..  C.  67  Neb.  325,  93  N.  W.  781,  108 
Am.  St,  647,  60  L.  R.  A.  889;  Meng  v.  Coffee,  67  Neb.  500,  93  N.  W.  713, 
108  Am.  St.  697,  60  L.  R.  A.  910. 

See,  also,  Plattsmouth  Water  Co.  v.  Smith,  57  Neb.  579,  78  N.  W. 
275. 
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sideration  by  the  supreme  court  of  the  state,  and  it  is  held 
that  the  common  law  doctrine  is  not  inapplicable  to  the  nat- 
ural conditions  existing  in  the  state,  and  that  it  has  always 
been  the  law  of  the  state  except  in  so  far  as  modern  legisla- 
tion has  established  a  different  rule.^® 

Modem  legislation  has'  gone  far  towards  abolishing  the  com- 
mon-law  doctrine.  That  the  legislature  has  power  to  change 
the  law,  provided  no  vested  riparian  rights  are  disturbed  by 
such  change  is  well  settled.^^  But  the  legislature  has  no 
power  to  change  the  law  so  as  to  impair  the  vested  rights  of 
riparian  owners.  " 

Several  statutes  on  the  subject  of  irrigation  have  been 
passed.  The  act  of  February  19,  1877,  provided  for  the  organ- 
ization of  corporations  for  the  purpose  of  constructing  and 
operating  irrigation  canals.  These  corporations  were  given 
the  power  of  eminent  domain,  and  canals  constructed  for  irri- 
gation purposes  were  declared  to  be  works  of  internal  im- 
provement.^^ 

This  act  was  merged  into  and  became  a  part  of  the  general 
irrigation  law  of  1889,  which  established  the  doctrine  of 
appropriation.^*  The  law  of  1889  was  superseded  by  the  more 
comprehensive  acts  of  1895  and  1911,  which  constitute  the 
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Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  781,  108  Am.  St. 
647,  60  L.  R.  A.  889;  Meng  v.  Coffee,  67  Neb.  500,  93  N.  W.  713,  108  Am. 
St.  697,  60  L.  R.  A.  910.  The  opinions  in  these  two  cases  seem  to  con- 
flict as  to  whether  any  rights  could  be  acquired  by  appropriation  inde- 
pendently of  and  prior  to  the  state  statutes  on  the  subject. 

"Crawford  V.  Hathaway,  67  Neb.  325,  93  N.  W.  781,  108  Am.  St. 
647,  60  L.  R.  A.  889. 

"Clark  V.  Cambridge,  etc.,  Irr.,  etc.,  Co.,  45  Neb.  798,  64  N.  W.  239. 
In  this  case  the  section  of  the  act  of  1889,  as  amended  in  1893,  abolish- 
ing riparian  rights  in  all  streams  over  twenty-five  feet  in  width,  was 
held  unconstitutional  as  an  invasion  of  the  right  of  private  property. 

"  Laws,  1877,  p.  168. 

See  Cvimmings  v.  Hyatt,  54  Neb.  35,  74  N.  W.  411;  City  of  Kearney 
v.  Woodruff,  115  Fed.  90,  53  C.  C.  A.  117. 

"Laws,  1889,  c.  68,  p.  503  (Rayner  Irrigation  Law).  The  irrigation 
laws  of  Nebraska  were  modeled  after  the  statutes  of  California.  Clark 
v.  Cambridge,  etc.,  Irr.,  etc.,  Co.,  45  Neb.  798,  64  N.  W.  239. 
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basis  of  the  present  law  of  the  state.''  The  act  of  1895  was 
held  constitutioiiaL'*  An  irrigation  district  law  was  passed 
in  1895." 

The  general  effect  of  legislation  and  judicial  decision  is  to 
establish  the  dual  system  in  the  state.  In  the  course  of  an 
elaborate  review  of  the  subject  in  a  recent  case.  Judge  Hoi- 
comb  states  the  law  as  follows  :^^ 

"It  is  also  urged  that  by  virtue  of  the  legislation  enacted 
the  common-law  rights  belonging  to  riparian  proprietors  have 
been  abolished.  This  position  can  not  be,  we  think,  success- 
fully maintained.  The  legislature  has  not,  as  we  construe 
the  several  acts  of  that  body  relating  to  the  subject,  attempted 
to  abolish  the  common-law  rule  defining  existing  rights  of 
riparian  proprietors,  or  to  deprive  them  of  such  rights  when 
once  vested.  On  the  contrary,  such  rights  have  been  distinctly 
recognized.  Nor  is  it  believed  that  an  attempt  to  abrogate 
such  rights  could  be  construed  as  other  than  an  unconstitu- 
tional exercise  of  legislative  power,  and  therefore  invalid. 
•  *  *  What  the  legislature  has  done  with  a  view  of  promoting 
irrigation,  as  we  understand  and  construe  the  different  laws 
enacted  on  the  subject,  is  to  provide  for  the  appropriation  of 
the  unappropriated  waters  in  the  streams  of  the  state  and  to 
authorize  the  condemnation  of  the  property  in  and  to  the  use 


"  Ck)bbey's  Anno.  Stats.,  1911,  §§  6775-6924x6. 

See  generaUy  as  to  the  statutes.  Castle  Rock  Irr.,  Canal  &  Water 
Power  Co.  v.  Jurisch,  67  Neb.  337,  93  N.  W.  690;  Farmers'  Irr.  Dist. 
V.  Frank,  72  Neb.  136,  100  N.  W.  286;  McCook  Irr.  &  Water  Power  Co. 
V.  Crews,  70  Neb.  115,  102  N.  W.  249;  Cline  v.  Stock,  71  Neb.  70,  98 
N.  W.  454,  102  N.  W.  265;  In  re  Commonwealth  Power  Co.,  94  Neb. 
613,  143  N.  W.  937;  Kersenbrock  v.  Boyes  (Neb.),  145  N.  W.  837; 
In  re  Kearney  Water  &  Electric  Power  Co.,  97  Neb.  1^9,  149  N.  W. 
363. 

"  Crawford  v.  Hathaway,  67  Neb.  325,  99  N.  W.  781,  60  L.  R.  A.  889, 
108  Am.  St.  647;  McCook  Irr.  &  Water  Power  Co.,  70  Neb.  115,  102  N. 
W.  249;  Enterprise  Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb.  121,  138 
N.  W.  171. 

"  Laws,  1895,  c.  70,  p.  269. 
Crawford  v.  Hathaway,  60  Neb.  754,  84  N.  W.  271. 
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of  the  waters  belonging  to  riparian  proprietors  wherever  re- 
quired in  order  that  the  whole  of  the  waters  of  a  natural 
stream,  when  found  necessary,  may  be  used  for  irrigation  pur- 
poses. The  law  when  so  construed  violates  no  fundamental 
principle  of  property  rights,  nor  interferes  unlawfully  with 
the  property  of  another.  *  *  *  The  statute  authorizes  and 
regulates,  the  appropriation  of  the  waters  of  the  state  for  irri- 
gation and  other  purposes,  and,  in  making  such  appropria- 
tions as  contemplated  by  the  act,  the  riparian  owner  whose 
property  rights  are  appropriated  or  impaired,  is  entitled  to  ' 
compensation  for  the  injuries  actually  sustained,  to  be  re- 
covered in  a  suitable  action  or  proceeding  instituted  for  that 
purpose.  *  *  *  The  two  doctrines  of  water  rights — one  the 
rule  of  priority  of  appropriation  and  the  other  the  common- 
law  doctrine  of  riparian  ownership  *  *  *  are  not  necessarily 
so  in  conflict  with  each  other  as  that  one  must  give  way  when 
the  other  comes  into  existence.  The  common-law  rule  of 
riparian  rights  is  underlying  and  fundamental  and  takes  pre- 
cedence of  appropriations  of  water  if  prior  in  time.  The  two 
doctrines  stand  side  by  side.  They  do  not  necessarily  over- 
throw each  otherii  but  one  supplements  the  other.  The  ripar- 
ian owner  acquires  title  to  his  usufructuary  interest  in  the 
water  when  he  appropriates  the  land  to  which  it  is  an  incident, 
and  when  the  right  is  once  vested  it  can  not  be  divested  ex- 
cept by  some  established  rule  of  law.  The  appi'opriator  ac- 
quires title  by  appropriation  and  application  to  some  beneficial 
use,  of  whicK  he  can  not  be  deprived  except  in  some  of  the 
modes  prescribed  by  law.  The  time  when  either  right  accrues 
must  determine  the  superiority  of  title  as  between  conflicting 
claimants. 

"The  irrigation  law  of  1889  abrogated  in  this  state  the 
common-law  rule  of  riparian  ownership  in  water,  and  sub- 
stituted in  lieu  thereof  the  doctrine  of  prior  appropriation. 
This  legislation  could  not  and  did  not  have  the  effect  of  abol- 
ishing riparian  rights  which  had  already  accrued,  but  only  of 


48  LAW  OF  IRRIGATION  §  20 

preventing  the  acquisition  of  such  rights  in  the  future.  The 
law  of  1895  but  continued  in  force  the  act  of  1889  in  so  far 

r 

as  that  act  abrogated  the  common-law  rule  as  to  the  rights  of 
riparian  proprietors,  and  since  the  taking  effect  of  the  act 
of  1889  those  acquired  rights  to  the  waters  flowing  in  the 
natural  channels  of  the  state  are  to  be  tested  and  determined 
by  the  doctrine  of  prior  appropriation.  *  *  *  The  substitution 
of  the  law  of  prior  appropriation,  instead  of  the  common-law 
rule  of  riparian  ownership,  is  applicable  only  to  those  waters 
in  the  state  which  are  unappropriated,  or,  in  other  words, 
which  have  not  become  the  property  of  riparian  proprietors." 

At  present  the  appropriation  and  use  of  water  is  controlled 
by  the  sta^te  through  the  State  Board  of  Irrigation,  Highways 
and  Drainage,  formerly  designated  the  State  Board  of  Irriga- 
tion.'^^ 

The  Nebraska  constitution  contains  no  provision  on  the  sub- 
ject of  water  rights. 

§  20.      Nevada. 

In  the  year  1872  the  supreme  court  of  Nevada,  in  the  first 
case  in  which  the  question  was  presented,  held  that  the  com- 
mon-law doctrine  of  riparian  rights  prevailed  in  that  state.^^ 
This  decision  has  been  overruled,  and  it  is  now  held  that  the 
doctrine  of  appropriation,  as  established  in  Colorado,  is  the 
law  of  Nevada.^^    "This  change,"  says  Judge  Hawley  of  the 


"Kirk  V.  state  Board  of  Irrigation,  90  Neb.  627,  134  N.  W.  167; 
Laws,  1913,  c.  25,  p.  99. 

*"  Vansickle  v.  Haines,  7  Nev.  249. 

Followed  in  Union  Mill,  etc.,  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas. 
No.  14,  371;  Union  Mill,  etc.,  Co.  v.  Dangberg,  2  Sawy.  451,  Fed.  Cas. 
No.  14,  370. 

•'Jones  V.  Adams,  19  Nev.  78,  6  Pac.  442,  3  Am.  St.  Rep.  788;  Reno 
Smelting,  etc.,  Works  v.  Stevenson,  20  Nev.  269,  21  Pac.  317,  l?  Am.  St. 
364,  4  L.  R.  A.  60;  Bliss  v.  Grayson,  24  Nev.  422,  56  Pac.  23i;  Walsh 
V.  Wallace,  26  Nev.  299,  67  Pac.  914,  99  Am.  St.  692 ;  Twaddle  v.  Win- 
ters, 29  Nev.  88,  85  Pac.  284 ;  Union  Mill,  etc.,  Co.  v.  Dangberg,  81  Fed. 
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federal  court/^  "is  the  natural  outgrowth  of  the  conditions 
existing  in  this  state.  *  *  *  These  conditions  and  the  grow- 
ing wants  and  necessities  of  the  people  imperatively  demanded 
that  such  a  change  should  be  made."  And  in  a  recent  case^' 
Judge  Talbot  of  the  supreme  court  of  Nevada,  said: 

"As  time  passes  it  becomes  more  and  more  apparent  that 
the  law  of  ownership  of  water  by  prior  appropriation  is  essen- 
tial under  our  climatic  conditions  to  the  general  welfare,  and 
that  the  common-law  regarding  the  flow  of  streams,  which 
may  be  unobjectionable  in  such  localities  as  the  British  Isles 
and  the  coast  of  Oregon,  Washington,  and  northern  California, 
where  rains  are  frequent  and  fogs  and  winds  laden  with  mist 
from  the  ocean  prevail  and  moisten  the  soil,  is  unsuitable 
under  our  sunny  skies,  where  the  lands  are  so  arid  that  irri- 
gation  is  required  for  the  production  of  the  crops  necessary 
for  the  support  and  prosperity  of  the  people.  Irrigation  is 
the  life  of  our  important  and  increasing  agricultural  interests, 
which  would  be  strangled  by  the  enforcement  of  the  riparian 
principle." 

There  is  no  provision  in  the  Nevada  constitution  relating  to 
irrigation,  but  there  has  been  considerable  legislation,  and  an 
irrigation  code  was  adopted  in  1903,  which  has  been  super- 
seded by  later  codes  in  1905,  1907,  and  1913.«* 

§  21.    New  Mexico. 
The.  common-law  doctrine  of  riparian  rights  has  never  pre- 
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73;  Anderson  v.  Bassman,  140  Fed.  14;  Anderson  Land  &  Stock  Co. 
V.  McConnell,  188  Fed.  818. 

Title  to  the  flow  of  water  can  be  acquired  only  by  appropriation  and 
application  to  a  beneficial  use.  Campbell  v.  Goldfield  ConsoL  Water 
Co.,  36  Nev.  458,  136  Pac.  976. 

•'  Union  Mill,  etc.,  Co.  v.  Dangberg,  81  Fed.  73. 

"Twaddle  v.  Winters,  29  Nev.  88,  85  Pac.  280. 

See,  also,  as  to  the  Nevada  law,  Prosole  v.  Steamboat  Canal  Co. 
(Nev.),  140  Pac.  720. 

•*  Laws,  1913,  c.  140,  p.  192  (repealing  Revised  Laws,  1912,  §§  4672- 
4705),  . 
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vailed  in  New  Mexico,  but  the  doctrine  of  appropriation  has 
always  been  in  force.®°  Conditions  in  this  territory  are  the 
same  as  in  Arizona.  The  history  of  irrigation  law  in  New 
Mexico  is  summarized  by  Chief  Justice  Smith  in  a  leading  case 
as  follows:** 

"Ruins  of  extensive  irrigation  systems,  scattered  all  over 
New  Mexico  and  Arizona,  of  a  prehistoric  people,  show  that 
conditions  which  have  confronted  the  present  age  were  con- 
ditiotis  encountered  in  the  remote  past,  and  apparently  over- 
come. The  cultivation  of  the  Rio  Grande  valley  by  acequias 
from  the  river  is  mentioned  by  the  earliest  of  Spanish  priests 
and  explorers,  and  is  established  by  authentic  historical  mem- 
orials extending  back  more  than  two  centuries.  The  law  of 
prior  appropriation  existed  under  the  Mexican  republic  at  the 
time  of  the  acquisition  of  New  Mexico,  and  one  of  the  first 
acts  of  this  government  was  to  declare  that  'the  laws  hereto- 
fore  in  force  concerning  water  courses  *  *  *  shall  continue 
in  force.'  Code  proclaimed  by  Brigadier  General  Kemey,  Sept. 
22,  1846.  One  of  the  first  acts  of  the  local  legislatui-e  (1852) 
after  the  organization  of  the  territory  pirovided  that  'all  rivers 
and  streams  of  water  in  this  territory,  formerly  known  as 
public  ditches  or  acequias,  are  hereby  established  and  declared 
to  be  public  ditches  or  acequias.'  Comp.  Laws,  §  6.  In  1874 
it  was  provided  that  'all  of  the  inhabitants  of  the  territory 
of  New  Mexico  shall  have  the  right  to  construct  either  private 
or  common  acequias,  and  to  take  the  water  for  said  acequias 
from  wherever  they  can,  with  the  distinct  understanding  to 
pay  the  owner  through  whose  land  said  acequias  have  to  pass, 


*  United  States  v.  Rio  Grande  Dam,  etc.,  Co.,  9  N.  Mex.  303,  51  Pac. 
674  (174  U.  S.  690) ;  Trambley  v.  Suterman,  6  N.  Mex.  15,  27  Pac. 
312;  Millheiser  v.  Long,  10  N.  Mex.  99,  61  Pac.  Ill;  Albuquerque  Land, 
etc.,  Co.  V.  Gutierrez,  10  N.  Mex.  177,  61  Pac.  357  (188  U.  S.  545) ; 
Hagerman  Irr.  Co.  v.  McMurray,  16  N.  Mex.  172,  113  Pac.  823;  Snow 
V.  Abalos  (N.  Mex.)i  140  Pac.  1044  (see  this  case  for  the  history  of 
community  acequias  in  New  Mexico). 

••  United  States  v.  Rio  Grande  Dam,  etc.,  Co.,  9  N.  Mex.  303,  51 
Pac.  674. 
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a  just  compensation  for  the  land  used.'  Comp.  Laws,  §  17.  In 
1887  an  act  was  passed  giving  authority  to  corporations  to 
construct  reservoirs  and  canals,  and  for  this  purpose  to  take 
and  divert  the  v/aier  of  any  stream,  lake  or  spring,  provided 
it  does  not  interfere  with  prior  appropriations.  Sess.  Acts 
1886-87,  c.  12.  Other  acts  have  been  passed  since  upon  the 
subject  in  I'egard  to  the  acquisition  of  water  rights.^  *  ♦  ♦ 
The  doctrine  of  prior  appropriation  has  been  the  settled  law 
of  this  territory  by  legislation,  custom,  and  judicial  decision. 
Indeed  it  is  no  figure  of  speech  to  say  that  the  agriculture  and 
mining  life  of  the  whole  country  depends  upon  the  use  of  the 
waters  for  irrigation,  and  if  rights  can  be  acquired  in  waters 
not  navigable,  none  can  have  greater  antiquity  and  equity  in 
their  favor  than  those  which  have  been  acquired  in  the  Rio 
Grande  valley  in  New  Mexico." 

New  Mexico  has  several  constitutional  provisions  relating 
to  irrigation.*^  An  extensive,  irrigation  statute  was  enacted 
in  1905,  but  this  was  repealed  in  1907  and  an  irrigation  code 
similar  to  that  of  North  and  South  Dakota  was  adopted.  Much 


"  Const.  New  Mexico,  art.  16.  "Section  1.  All  existing  rights  to  the 
use  of  any  waters  in  this  state  for  any  useful  or  beneficial  purpose  are 
hereby  recognized  and  confirmed. 

"§  2.  The  unappropriated  water  of  every  natural  stream,  perennial 
or  torrential,  within  the  state  of  New  Mexico,  is  hereby  declared  to 
belong  to  the  public  and  to  be  subject  to  appropriation  for  beneficial  use, 
in  accordance  with  the  laws  of  this  state.  Priority  of  appropriation 
shall  give  the  better  right. 

"§  3.  Beneficial  use  shall  be  the  basis,  the  measure  and  the  limit  of 
the  right  to  the  use  of  water." 

Art.  21.  "§  7.  There  are  hereby  reserved  to  the  United  States,  with 
full  acquiescence  of  the  people  of  this  state,  all  rights  and  powers  for 
the  carrying  out  of  the  provisions  by  the  United  States  of  the  act  of 
congress,  entitled  'an  act  appropriating  the  receipts  from  the  sale  and 
disposal  of  public  lands  in  certain  states  and  territories  to  the  con- 
struction of  irrigation  works  for  the  reclamation  of  arid  lands,"  ap- 
proved June  seventeenth,  nineteen  hundred  and  two,  and  acts  amenda- 
tory thereof  or  supplementary  thereto,  to  the  same  extent  as  if  this  state 
had  remained  a  territory.' 


» 
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of  the  old  legislation  relating  to  community  ditches,  etc.,  has 
been  retained.*® 

§  22.    North  Dakota. 

The  dual  California  system  prevails  in  North  Dakota.  Tlie 
common-law  doctrine  of  riparian  rights  obtains  notwith- 
standing the  provision  of  the  state  constitution  that  "All  flow- 
ing streams  and  natural  watercourses  shall  forever  remain  the 
property  of  the  state  for  mining,  irrigating,  and  manufactur- 
ing purposes,"^®  which  is  the  only  provision  on  the  subject  of 
water  rights.  It  has  been  held  that  this  provision  was  not 
intended  to  divest  the  rights  of  riparian  owners  in  the  waters 
and  bed  of  all  natural  watercourses  in  the  state.^^ 

The  subject  of  irrigation  has  been  from  time  to  time  regu- 
lated by  statute,  but  the  earlier  legislation  seems  to  be  super- 
seded by  the  irrigation  code  which  was  adopted  in  1905.^* 

§  23.    Oklahoma. 

Very  few  irrigation  cases  have  arisen  iii  Oklahoma  and 
probably  no  settled  policy  has  yet  been  adopted  in  respect  to 
irrigation  law.  In  several  cases  not  involving  irrigation  it 
has  been  held  that  the  common-law  doctrine  of  riparian  rights 
prevails.^  The  law  of  appropriation,  however,  has  also  been 
recognized^  and  in  a  recent  case  involving  the  conflicting 
claims  of  appropriators  the  general  rules  of  the  law  of  appro- 
priation were  applied."    In  this  case  Chief  Justice  Burford 


as 


Statutes,  1915,  §§  5654-6814. 

••  Const.  North  Dakota,  §  210. 

~  Bigelow  V.  Draper,  6  N.  Dak.  152,  69  N.  W.  570. 

See,  also,  Sturr  v.  Beck,  133  U.  S.  541. 

"  Compiled  Laws,  1913,  §§  8248-8320. 

"Chicago,  etc.,  R.  Co.  v.  Groves,  20  Okl.  101,  93  Pac.  755;  Cole  v. 
Missouri,  etc.,  R.  Co.,  20  Okl.  227,  94  Pac.  540,  15  L.  R.  A.  (N.  S.)  268; 
Town  of  Jefferson  v.  Hicks,  23  Okl.  684, 102  Pac.  79. 

"Gates  V.  Settlers'  Milling,  Canal  &  Reservoir  Co.,  19  Okl.  83,  91 
Pac.  856. 
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said :  ''Oklahoma  has  not  so  far  been  credited  to  the  arid  belt, 
and  agriculture  has  been  successfully  conducted  by  the  aid  of 
nature's  supply  of  moisture;  but  in  some  localities,  in  the 
higher  altitudes  pertaining  to  the  extreme  Western  counties 
of  the  territory,  irrigation  upon  a  small  scale  has  been  profit- 
ably resorted  to,  and  an  increasing  public  interest  is  being 
developed  in  not  only  the  expediency,  but  the  necessity,  for 
extensive  irrigation  of  agricultural  and  meadow  lands  in  the 
fertile  valleys  of  Western  Oklahoma.  In  the  year  1897  our 
legislature  passed  an  irrigation  act.  1  Wilson  Rev.  &  Ann.  St. 
1903,  p.  814,  c.  44,  §  §  3283-3304.  This  statute  was  repealed 
in  1905,  and  a  more  comprehensive  law  substituted,  which  is 
still  in  force.  Laws  1905,  p.  274,  c.  21,  art.  1."  The  law  of 
1905  is  an  irrigation  code  similar  to  that  recently  adopted  in 
other  states.^* 

The  recently  adopted  constitution  of  the  state  of  Oklahoma 
empowers  and  requires  the  legislature  to  provide  for  a  system 
of  levees,  drains,  and  ditches,  and  of  irrigation  in  the  state, 
when  deemed  expedient.^'  In  1915  an  irrigation  district  law 
was  passed.^® 


''  Compiled  Laws,  1909,  §§  3915-3982. 

*'  The  provisions  of  the  Oklahoma  constitution  affecting  irrigation  are 
as  follows: 

Art.  16,  §  3.  The  legislature'  shall  have  power  and  shaU  provide  for 
a  system  of  levees,  drains,  and  ditches  and  of  irrigation  in  this  state 
when  deemed  expedient,  and  provide  for  a  system  of  taxation  on  the 
lands  affected  or  benefited  by  such  levees,  drains,  and  ditches  and  irri- 
gation, or  on  crops  produced  on  such  land,  .to  discharge  such  bonded 
indebtedness  or  expenses  necessarily  incurred  in  the  establishment  of 
such  improvements;  and  to  provide  for  compulsory  issuance  of  bonds 
by  the  owners  or  lessees  of  the  lands  benefited  or  affected  by  such 
levees,  drains  and  ditches  or  irrigation. 

Art.  2,  §  23.  No  private  property  shall  be  taken  or  damaged  for 
private  use,  with  or  without  compensation,  unless  by  consent  of  the 
owner,  except  for  private  ways  of  necessity,  or  for  drains  and  ditches 
across  lands  of  others  for  agricultural,  mining,  or  sanitary  purposes, 
in  such  manner  as  may  be  prescribed  by  law. 

'•  Laws,  1915,  c.  226,  p.  485. 


/ 
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§  24    Oregon. 

Except  in  so  far  as  changes  have  been  made  by  recent 
statutes,  the  law  in  Oregon  is  about  the  same  as  that  of  Cali- 
fornia. The  common-law  doctrine  of  riparian  rights  prevails 
wherever  the  land  has  been  reduced  to  private  ownership,  but 
the  doctrine  of  appropriation  applies  on  public  lands  of  the 
United  States  or  of  the -state." 

The  first  settler  upon  public  land  through  which  a  stream 
of  water  flows  may  either  divert  the  water  as  an  appropriator 
and  apply  it  to  beneficial  use,  or  he  may  claim  the  right  to  the 
continued  flow  of  the  water  in  its  natural  channel  under  the 
modified  doctrine  of  riparian  rights  prevailing  in  the  Pacific 
Coast  states.^^  And  as  an  appropriator  he  may  divert  the 
water  upon  his  own  land  as  well  as  upon  the  public  domain^® 
It  is  held,  however,  that  he  cannot  claim  both  as  an  appro- 
priator and  as  a  riparian  owner ;  that  the  assertion  of  a  right 
in  one  capacity  is  a  waiver  of  a  right  in  the  other.®® 

The  state  constitution  contains  no  provision  on  the  subject 
of  water  rights,  but  there  has  been  considerable  legislation. 


"  Shook  V.  Colohan,  12  Ore.  239,  6  Pac.  503 ;  Weiss  v.  Oregon  Iron  & 
Steel  Co.,  13  Ore.  490,  11  Pac.  255;  Kaler  v.  Campbell,  13  Ore.  596, 
11  Pac.  301;  Simmons  v.  Winters,  21  Ore.  35,  27  Pac.  7;  Low  v.  Schaffer, 
24  Ore.  239,  33  Pac.  678;  Carson  v.  Centner,  33  Ore.  512,  52  Pac.  506, 
43  L.  R.  A.  130  (state  lands) ;  Jones  v.  Conn,  39  Ore.  30,  64  Pac.  865, 
54  L.  R.  A.  630,  87  Am.  St.  634;  Brown  v.  Baker,  39  Ore.  66,  65  Pac. 
799;  Morgan  v.  Shaw,  47  Ore.  333,  83  Pac.  534;  Williams  v.  Altnow,  51 
Ore.  275,  95  Pac.  200,  97  Pac.  539;  Hough  v.  Porter,  51  Ore.  318,  95  Pac. 
732,  98  Pac.  1083,  102  Pac.  728;  Pacific  Live  Stock  Co.  v.  Davis,  60 
Ore.  258,  119  Pac.  147;  Eastern  Oregon  Land  Co.  v.  Willow  River  Land 
&  Irr.  Co.,  187  Fed.  466. 

For  an  exhaustive  discussion  of  the  law  of  water  rights  in  Oregon 
see  the  opinions  in  Hough  v.  Porter,  51  Ore.  318,  95  Pac.  732,  98  Pac. 
1083,  102  Pac.  728. 

See  In  re  Willow  Creek  (Ore  ),  144  Pac.  505. 

Brown  v.  Baker,  39  Ore.  66,  65  Pac.  799. 

Brown  v.  Baker,  39  Ore.  66,  65  Pac.  799. 

See  post,  §  103. 
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and  a  "Water  Code"  was  adopted  in  1909,"  This  code  has 
been  held  constitutional.^^  The  Oregon  statute  is  copied 
largely  from  that  of  Wyoming,  though  it  may  be  noted  that 
in  Wyoming  the  doctrine  of  riparian  rights  has  never  been 
recognized  while  it  has  been  the  law  in  Oregon. 

There  is  nothing  in  the  Oregon  constitution  on  the  subject 
of  water  rights. 

§  25.    South  Dakota. 

The  California  doctrine  has  been  adopted  in  South  Dakota. 
The  conmion-law  doctrine  of  riparian  rights  prevails,  except 
on  the  public  domain,  where  the  law  of  appropriation  applies.®' 

There  is  no  constitutional  provision  on  the  subject  of  irriga- 
tion, and  until  recently  there  has  been  little  legislation.  An 
irrigation  code  was  adopted  in  1905,  which  has  been  super- 
seded by  a  similar  code  adopted  in  1907.®*  There  are  also  ex- 
tensive provisions  in  regard  to  artesian  wells.  The  provisions 
of  the  law  of  1907  providing  for  the  appropriation  of  water 
have  been  held  unconstitutional  as  against  riparian  proprietors 
as  impairing  vested  rights.®**' 
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Lord's  Oregon  Laws,  1910,  §§  6625-6673. 
•  As  to  recent  Oregon  statute,  see  Pringle  Falls  Electric  Power  &  Water 
Co.,  65  Ore.  474,  132  Pac.  527. 

"In  re  Willow  Creek  (Ore.),  144  Pac.  505. 

"  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15  S.  Dak.  519,  91  N.  W. 
352 ;  S.  C,  26  S.  Dak.  307,  128  N.  W.  596. 

See,  also,  Sturr  v.  Beck,  133  U.  S.  541,  10  gup.  Ct.  350,  affirming 
6  S.  Dak.  71,  50  N.  W.  486;  Lone  Tree  Ditch  Co.  v.  Rapid  City  Elec- 
tric, etc.,  Co.,  16  S.  Dak.  451,  93  N.  W.  650;  Stenger  v.  Tharp,  17  S. 
Dak.  13,  94  N.  W.  402;  Driskill  v.  Kebbe,  22  S.  Dak.  242,  117  N.  W.  135, 
28  S.  Dak.  331,  133  N.  W.  246;  Kedwater  Land  &  Canal  Co.  v.  Keed,  26 
S.  Dak.  466,  128  N.  W.  703;  Redwater  Land  &  Canal  Co.  v.  Jones,  27 
S.  Dak.  194,  130  N.  W.  85;  Henderson  v.  Goforth,  34  S.  Dak.  441,  148 
N.  W.  1045. 

"*  Laws,  1907,  c.  180,  p.  373.  The  water  code  of  1905  was  expressly 
repealed  by  laws,  1909,  c.  174,  p.  264. 

"'  St.  Germain  Irr.  Co.  v.  Hawthorn  Ditch  Co.,  32  S.  Dak.  260,  143 
N.  W.  124. 


56  LAW  OF  IRRIGATION  §  26 

§26.    Texas. 

In  Texas  the  common-law  doctrine  of  riparian  rights  obtains 
where  the  land  has  been  reduced  to  private  ownership.  Each 
riparian  owner  has  a  right,  in  common  with  other  riparian  own- 
ers, to  make  a  reasonable  use  of  the  water  of  a  stream  for 
irrigation,  but  he  cannot  exhaust  the  stream  for  this  purpose, 
as  against  a  lower  riparian  owner,  nor  apply  the  water  to  non- 
riparian  lands.®** 

This  is  the  rule  established  by  the  recent  decisions.  It  had 
been  supposed  that  the  earlier  decisions,  with  some  fluctua- 
tion of  opinion,  had  established  a  different  doctrine,  namely, 
that  the  use  of  water  for  irrigation  within  the  arid  portions 
of  the  state  is  a  natural  and  ordinary  use,  and  that  the  upper 
riparian  owner  has  the  right  to  consume  the  entire  flow  of 
the  stream,  if  necessary,  for  the  irrigation  of  his  riparian 
lands.®®  These  decisions,  however,  were  reviewed  in  a  recent 
case  in  which  it  was  held  that  in  none  of  these  cases  was  the 
question  squarely  presented  as  to  the  relative  rights  of  ripar- 
ian owners  as  such  to  the  use  of  water  for  the  irrigation  of 
their  riparian  lands,  and  that  the  expressions  of  the  court  in 
the  opinions  in  the  cases  reviewed  which  support  the  doctrine 
just  stated  were  obiter  dicta.®^  This  decision  seems  to  abol- 
ish the  distinction  formerly  made  between  the  rights  of  ripar- 
ian owners  in  the  arid  portions  of  the  state  and  those  in  other 


"Fleming  v.  Davis,  37  Tex.  173;  Watkins  Land  Co.  v.  Clements,  98" 
Tex.  578,  86  S.  W.  733,- 107  Am.  St.  653,  70  L.  R.  A.  964,  reversing  36 
Tex.  Civ.  App.  339,  82  S.  W.  665;  Santa  Rosa  Irr.  Co.  v.  Pecos  River 
Irr.  Co.  (Tex.  Civ.  App.),  92  S.  W.  1014;  Stacy  v.  Delery,  57  Tex.  Civ. 
App.  242,  122  S.  W.  300;  Martin  v.  Burr  (Tex.),  171  S.  W.  1044. 

"Rhodes  v.  Whitehead,  27  Tex.  304,  84  Am.  Dec.  631;  Tolle  v.  Cor- 
reth,  31  Tex.  362,  98  Am.  Dec.  540;  Mud  Creek  Irr.,  etc.,  Co.  v.  Vivian, 
74  Tex.  170,  11  S.  W.  1078;  Barrett  v.  Metcalf,  12  Tex.  Civ.  App.  247, 
33  S.  W.  758. 

"  Watkins  Land  Co.  v.  Clements,  98  Tex.  578,  86  S.  W.  733,  107  Am. 
St.  653,  70  L.  R.  A.  964.  See,  also,  the  opinion  of  court  of  civil  appeals 
in  this  case  in  36  Tex.  Civ.  App.  339,  82  S.  W.  665. 
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parts  thereof,  and  to  establish  the  common-law  doctrine  for 
the  entire  state. 

The  importance  of  irrigation  has  received  legislative  recog- 
nition in  Texas  from  a  very  early  day.  The  Mexican  laws  and 
the  early  laws  of  the  Republic  of  Texas  distinguished  between 
lands  which  were  irrigable  and  those  which  were  not  irriga^ 
ble.  The  subject  of  irrigation  was  to  some  extent  regulated 
by  the  "Act  Concerning  Irrigation  Property,"  passed  by  the 
state  legislature  in  1852.^^  This  act,  it  has  been  declared, 
shows  that  the  legislature  regarded  the  irrigation  of  lands  as 
of  primary  importance,  and  intended  to  carry  out  the  prin- 
ciples of  the  Mexican  laws.®®  So  also,  acts  were  passed  in 
1874  and  1875  in  the  aid  of  irrigation  companies.®^ 

An  act  was  passed  March  19,  1889,  providing  that  the  un- 
appropriated water  of  rivers  and  natural  streams  within  the 
arid  portions  of  the  state,  in  which  by  reason  of  the  insuffi- 
cient rainfall,  irrigation  is  necessary  for  agricultural  purposes, 
may  be  diverted  from  its  natural  channel  for  irrigation,  do- 
mestic, and  other  beneficial  uses,  provided  that  the  water  shall 
not  be  so  diverted  as  to  deprive  riparian  owners  of  the  use  of 
water  for  domestic  use.  Such  unappropriated  waters  were 
declared  to  be  the  property  of  the  public  and  subject  to  appro- 
priation.®^ This  statute  has  been  held  constitutional;  it  can- 
not operate,  and  probably  was  not  intended  to  operate,  on  the 
rights  of  riparian  owners  existing  when  the  law  was  passed, 
but  was  intended  to  operate  only  on  such  interests  as  were 
in  the  state  by  reason  of  its  ownership  of  lands  bordering  on 


"  Laws,  1852,  c.  74,  p.  80. 

"  Tolle  V.  Correth,  31  Tex.  362,  98  Am.  Dec.  540. 

••  See  Mud  Creek  Irr.,  etc.,  Co.  v.  Vivian,  74  Tex.  170,  11  S.  W.  1078. 

"Laws,  1889,  c.  88,  p.  100;  amended,  Laws,  1893,  c.  44,  p.  47. 

As  to  the  definition  of  "arid  portion  of  the  state,"  see  McGhee  Irr. 
Ditch  Co.  V.  Hudson,  85  Tex.  587,  22  S.  W.  398;  HaU  v.  Carter,  33 
Tex.  Civ.  App.  230,  77  S.  W.  19. 
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rivers  or  natural  streams.®^  The  statute  was  held  not  to  be 
inoperative  because  of  its  failure  to  designate  the  territory 
which  should  be  deemed  the  arid  portion  of  the  state;  this  is 
a  question  of  fact  to  be  determined  as  any  other  fact,  and  the 
courts  have  not  judicial  knowledge  of  what  territory  is  within 
the  arid  region,®*  though  it  is  a  matter  of  common  knowledge 
that  there  are  portions  of  the  state  where  agriculture  cannot 
be  successfully  conducted  without  irrig;ation.»* 

The  statute  of  1889  was  superseded  by  an  act  of  March, 
1895,  providing  in  its  first  article  that  "The  unappropriated 
waters  *  *  *  within  those  portions  of  the  state  of  Texas 
in  which  by  reason  of  the  insufficient  rainfall,  or  by  reason  of 
the  irregularity  of  the  rainfall,  irrigation  is  beneficial  for  agri- 
cultural purposes,  are  hereby  declared  to  be  the  iwroperty  of 
the  public,  and  may  be  acquired  by  appropriation  for  the  use 
and  purposes  and  in  the  manner  as  hereinafter  provided."®' 
However,  riparian  rights  are  superior  to  any  right  of  appro- 
priation obtained  und^r  this  statute,  and  it  is  expressly  pro- 
•vided  that  the  flow  or  underflow  of  water  shall  not  be  diverted 
to  the  prejudice  of  the  rights  of  the  riparian  owner,  unless  he 
has  consented  to  such  diversion,  or  his  riparian  rights  have 
been  condemned,®® 

In  1913  an  irrigation  code  was  adopted.    In  this  statute  ri- 
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McGhee  Irr.  Ditch  Co.  v.  Hudson,  85  Tex.  587,  22  S.  W.  398;  Santa 
Rosa  Irr.  Co.  v.  Pecos  River  Irr.  Co.  (Tex.  Civ.  App.),  92  S.  W.  1014. 

The  legislature  has  no  power  to  take  away  or  impair  the  vested 
rights  of  riparian  owners  without  providing  for  the  payment  of  just 
compensation.  Mud  Creek  Irr.,  etc.,  Co.  v.  Vivian,  74  Tex.  170,  11 
S.  W.  1078. 

"  McGhee  Irr.  Ditch  Co.  v.  Hudson,  85  Tex.  587,  22  S.  W.  398. 

See,  also,  in  Nebraska,  Slattery  v.  Harley,  58  Neb.  575,  79  N.  W.  151. 

•*  ToUe  V.  Correth,  31  Tex.  362,  98  Am.  Dec.  540;  Mud  Creek  Irr.,  etc., 
Co.  V.  Vivian,  74  Tex.  170,  11  S.  W.  1078. 

••Laws,  1895,  c.  21;  c.  23;  Sayles*  Stats,  arts.  3115-3131;  Imperial 
Irr.  Co.  V.  Jayne,  104  Tex.  395,  138  S.  W.  575. 

••Matagorda  Canal  Co.  v.  Markham  Irr.  Co.  (Tex.  Civ.  App.),  154  S. 
W.  1176. 
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parian  rights  are  expressly  denied  as  to  lands  the  title  to  which 
shall  have  passed  out  of  the  state  subsequent  to  July  1,  1895, 
vested  rights,  however,  being  preserved.  The  statute,  in 
terms,  applies  only  to  waters  title  to  which  has  not  passed  out 
of  the  state.®^  There  are  no  provisions  in  the  Texas  constitu- 
tion on  the  subject  of  water  rights. 

Under  the  Texas  statutes,  if  the  water  of  a  stream  is  suffi- 
cient only  for  riparian  owners  using  it,  it  must  be  equitably 
divided  between  them.  As  between  the  riparian  owner  and 
the  statutory  appropriator,  the  riparian  owner  must  first  have 
water  reasonably  sufficient  for  domestic  and  stock-raising  pur- 
poses and  for  irrigating  his  riparian  lands ;  but  as  to  the  ex- 
cess the  statutory  appropriation  is  effective.  The  riparian 
owner  has  no  right  to  have  all  the  water  flow  past  his  land  as 
against  statutory  appropriations.®®  As  between  riparian  own- 
ers the  doctrine  of  equality  of  rights  obtains,  and  as  between 
statutory  appropriators  the  rule  is  that  the  first  in  time  is 
the  first  in  right.®® 

§27.    Utah. 

The  doctrine  of  appropriation  prevails  in  Utah,  and  the  com- 
mon-law doctrine  of  riparian  rights  has  never  been  in  force.^®® 

The  subject  of  irrigation  has  long  been  largely  regulated  by 
statute,  and  an  irrigation  code  was  adopted  in  1903,  which 
was  superseded  by  a  new  code  in  1905,  which  was  itself  modi- 
fied in  1907,  and  has  since  been  further  amended.^®^ 
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•'Laws,  1913,  c.  171,  p.  358;  Vernon's  Sayles'  Texas  Civil  Stats.,  1914, 
§§  5107-1-5107-105. 

Biggs  V.  See  (Tex.  Civ.  App.),  147  S.  W.  709. 
Biggs  V.  Miller  (Tex.  Civ.  App.),  147  S.  W.  632. 

"*  Stowell  V.  Johnson,  7  Utah  215,  26  Pac.  290;  Salt  Lake  City  v.  Salt 
Lake  City  Water,  etc.,  Co.,  25  Utah  456,  71  Pac.  1069. 

See,  also,  Pool  v.  Utah  County  Light  &  Power  Co.,  36  Utah  508,  105 
Pac.  289. 

"*  Compiled  Laws,  1907,  §§1261-1288x44;  Laws,  1909,  c.  62;  Laws, 
1911,  chapters  3,  43,  103,  104. 
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The  Utah  constitution  contains  two  provisions  on  the  sub- 
ject of  irrigation,  as  follows: 

Art.  17.  "All  existing  rights  to  the  use  of  any  of  the  wa- 
ters in  this  state  for  a^y  useful  or  beneficial  purpose  are  here- 
by recognized  and  confirmed." 

Art.  13,  §  3.  "*  *  *  Ditches,  canals,  reservoirs,  pipes 
and  flumes  owned  and  used  by  individuals  or  corporations  for 
irrigating  lands  owned  by  such  individuals  or  corporations,  or 
the  individual  members  thereof,  shall  not  be  separately  taxed 
so  long  as  they  shall  be  owned  and  used  exclusively  for  such 
purpose.*^^ 

§  28.    Washington. 

The  law  of  Washington  is  the  same  as  that  of  California. 
The  common-law  doctrine  of  riparian  rights  is  in  force  gener- 
ally, the  doctrine  of  appropriation  being  recognized  only  as  to 
appropriations  on  the  public  domain  where  no  riparian  rights 
have  attached.^**^ 

The  constitution  of  the  state  contains  only  one  provision  re- 
lating to  water,  namely,  that  "The  use  of  the  waters  of  this 


""Art.  13,  §  3,  as  amended  Nov.  6,  1906. 

*"  Thorpe  v.  Tenem  Ditch  Co.,  1  Wash.  566,  20  Pac.  58S;  Ellis  v. 
Pomeroy  Imp.  Co.,  1  Wash.  572,  21  Pac.  27;  Geddes  v.  Parrish,  1  Wash. 
587,  21  Pac.  314;  Crook  v.  Hewitt,  4  Wash.  749,  31  Pac.  28;  Rigney  v. 
TacQma  Light,  etc.,  Co.,  9  Wash.  576,  38  Pac.  147,  26  L.  R.  A.  425; 
Benton  v.  Johncox,  17  Wash.  277,  49  Pac.  495,  61  Am.  St.  912,  39  L. 
R.  A.  107;  Gose  V.  Blacock,  21  Wash.  75,  57  Pac.  342;  Offield  v.  Ish, 
21  Wash.  277,  57  Pac.  809;  Longmire  v.  Smith,  26  Wash.  439,  67  Pac. 
246,  58  TL.  R.  A.  308;  Sander  v.  Wilson,  24  Wash.  659,  76  Pac.  280; 
Nesalhous  v.  Walker,  45  Wash.  621,  88  Pac.  1032;  Kendall  v.  Joyce,  48 
Wash.  489,  93  Pac.  1091;  Mason  v.  Yearwood,  58  Wash.  276,  108  Pac. 
608,  30  L.  R.  A.  (N.  S.)  1158;  Still  v.  Palouse  Irr.  &  Power  Co.,  64 
Wash.  606,  117  Pac.  466;  State  v.  Stampfly,  69  Wash.  368,  125  Pac. 
148;  Sander  v.  Bull,  76  Wash.  1,  135  Pac.  489;  Bemot  v.  Morrison, 
81  Wash.  538,  143  Pac.  104. 

See,  also,  cases  not  involving  irrigation,  Isaacs  v.  Barber,  10  Wash. 
124,  38  Pac.  147,  45  Am.  St.  772,  30  L.  R.  A.  665;  New  Whatcom  v. 
Fairhaven  Land  Co.,  24  Wash.  498,  64  Pac.  735,  54  L.  R.  A.  190. 
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state  for  irrigation,  mining  and  manufacturing  purposes  shall 
be  deemed  a  public  use."^°*  The  statutes  relating  to  irrigation 
are  much  the  same  as  those  of  Colorado.  An  irrigation  dis- 
trict law  is  in  force,^®'* 

In  this  state,  as  elsewhere,  in  connection  with  appropria- 
tions made  on  the  public  domain,  it  is  the  law  that  the  first 
appropriator  of  water  for  irrigation  purposes  is  entitled  to 
the  quantity  of  water  appropriated  by  him  to  the  exclusion 
of  subsequent  claimants  by  appropriation  or  riparian  owner- 
ship.i«« 

§29.    Wyoming. 

The  doctrine  of  appropriation  prevails  in  Wyoming,  and  the 
common-law  doctrine  of  riparian  rights  is  not  recognized.^®^ 

The  first  territorial  legislature,  in  1869,  passed  laws  regu- 
lating to  some  extent  the  use  of  water,  but  the  first  attempt 
to  regulate  generally  the  subject  of  irrigation  was  in  1875,^®' 
Since  then  there  has  been  much  legislation  on  the  subject,  cul- 
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Const.  Washington,  art.  21.  This  provision  was  not  intended  to 
destroy  riparian  rights  in  unnavigable  waters.  Bemot  v.  Morrison, 
81  Wash.  538,  143  Pac.  104. 

'"•  Remington  &  BaUinger's  Anno.  Codes  &  Stats.,  1910,  §§  6315-6512. 

Governor  M.  E.  Hay  appointed  a  commission  to  prepare  a^water  code, 
which  was  prepared  and  in  1911  ordered  by  the  legislature  to  be  printed, 
but  action  was  deferred  until  the  next  legislature  (Laws,  1911,  p.  658). 

With  the  exception  of  an  appropriation  in  1913  for  the  expenses  of  the 
^  commission  no  further  action  seems  to  have  been  taken  by  the  legis- 
lature  (Laws,  1913,  p.  672). 

'**Longmire  v.  Smith,  26  Wash.  439,  67  Pac.  246,  58  L.  R.  A.  308; 
Avery  v.  Johnson,  59  Wash.  332,  109  Pac.  1028. 

**"  Moyer  v.  Preston,  6  Wyo.  308,  44  Pac.  845 ;  Farm  Investment  Co. 
V.  Carpenter,  9  Wyo.  110,  61  Pac.  258,  87  Am.  St.  918,  50  L.  R.  A.  747 ; 
Willey  V.  Decker,  11  Wyo.  496,  73  Pac.  210,  100  Am.  St.  939;  Morris 
V.  Bean,  146  Fed.  423. 

""'  WiUey  v.  Decker,  11  Wyo.  496,  73  Pac.  210,  100  Am.  St.  939.    This 

case  contains  an  elaborate  review  of  the  history  of  the  adoption  of  the 

doctrine  of  appropriation  throughout  the  west.    The  first  comprehensive 

*  statute  of  Wyoming  was  the  act  of  Dec.  22,  1890   (Laws,  1890-91,  c. 

8,  p.  91). 
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minating  in  the  adoption  of  an  irrigation  code  in  1907.^^®  The 
Wyoming  laws  have  exerted  an  extensive  influence  upon  the 
legislation  of  other  states. 

"The  provisions  of  the  Wyoming  constitution  on  the  sub- 
ject of  water  rights  are  as  follows: 

Art,  2,  §  31.  "Water  being  essential  to  industrial  prosper- 
ity, of  limited  amount,  and  easy  of  diversion  from  its  natural 
channels,  its  control  must  be  in  the  state,  which,  in  providing 
for  its  use,  shall  equally  guard  all  the  various  interests  in- 
volved." 

Art.  2,  §  32.  "Private  property  shall  not  be  taken  for  priv- 
ate use  unless  by  consent  of  the  owner,  except  for  private 
ways  of  necessity,  and  for  reservoirs,  drains,  flumes  or  ditches 
on  or  across  the  lands  of  others  for  agricultural,  mining,  mill- 
ing, domestic  or  sanitary  purposes,  nor  in  any  case  without 
due  compensation." 

Art.  2,  §  33.  "Private  property  shall  not  be  taken  or  dam- 
aged for  public  or  private  use  without  just  compensation." 

Art.  8,  §  1.  "The  water  of  all  natural  streams,  springs, 
lakes  or  oth<er  collections  of  still  water  within  the  boundaries 
of  the  state  are  hereby  declared  to  be  the  property  of  the 
state." 

Art.  8,  §  2.  "There  shall  be  constituted  a  board  of  control, 
to  be  composed  of  the  state  engineer  and  superintendents  of 
the  water  divisions,  which  shall,  uiider  such  regulations  as 
may  be  prescribed  by  law,  have  the  supervision  of  the  waters 
of  the  state,  and  of  their  appropriation,  distribution  and  diver- 
sion, and  of  the  various  officers  connected  therewith.  Its  de- 
cisions to  be  subject  to  review  by  the  courts  of  the  state." 

Art.  8,  §  3.  "Priority  of  appropriation  for  beneficial  uses 
shall  give  the  better  right.  No  appropriation  shall  be  denied 
except  when  such  denial  is  demanded  by  the  public  interests." 

Art.  8,  §  4.     "The  legislature  shall  by  law  divide  the  state 


to* 


Compiled  Stats.,  Wyoming,  1910,  §§  724-874. 
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into  four  (4)  water  divisions,  and  provide  for  the  appointment 
of  superintendents  thereof."  - 

Art*  8,  §  5.  "There  shall  be  a  state  engineer,  who  shall  be 
appointed  by  the  governor  of  the  state  and  confirmed  by  the 
senate.  He  shall  hold  his  office  for  the  term  of  six  (6)  years, 
or  until  his  successor  shall  have  been  appointed,  and  shall  have 
qualified.  He  shall  be  president  of  the  board  of  control,  and 
shall  have  general  supervision  of  the  waters  of  the  state  and 
of  the  officers  connected  with  its  distribution.  No  person  shall 
be  appointed  to  this  position  who  has  not  such  theoretical 
knowledge  and  such  practical  experience  and  skill  as  shall  fit 
him  for  the  position." 
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V.    Maimer  of  Use. 

61.  In  General. 

62.  Water  Not  to  Be  Wasted. 

63.  Building  Dams  Across  Stream. 

64.  Storing  Water. 

65.  Return  of  Surplus  Water  to  Channel. 

66.  Point  of  Diversion  or  Return. 

67.  Change  of  Point  of  Diversion.  !         ,  ' 

§  30.    Scope  of  Present  Chapter. 

As  pointed  out  in  a  preceding  section,  there  are  two  differ- 
ent systems  of  irrigation  law,  based  respectively  upon  the 
common-law  doctrine  of  riparian  rights,  and  what  is  known 
as  the  doctrine  of  "appropriation."  It  is  proposed  in  the  pres- 
ent chapter  to  discuss  the  former  system  in  so  far  as  it  is 
an  essentially  distinct  system  from  the  other.  In  presenting 
the  doctrine  of  riparian  rights,  no  general  discussion  of  the 
subject,  other  than  may  be  necessary  to  a  complete  under- 
standing of  the  doctrine  as  applied  in  the  law  of  irrigation, 
will  be  attempted.  This  branch  of  irrigation  law  was,  in  the 
first  instance,  derived  mainly  from  cases  involving  other 
phases  of  thie  law  of  riparian  rights,  and  in  former  times,  when 
the  number  of  irrigation  cases  was  very  small,  and  the  rights 
of  riparian  proprietors  were  therefore  determined  mainly  in 
cases  where  other  uses  of  water  were  involved,  it  was  neces- 
sary to  consider  such  cases  in  order  to  determine  the  rights  of 
the  riparian  proprietor  as  an  irrigator.  But  at  the  present 
time,  when  such  rights  are  thoroughly  well  settled  by  decisions 
in  which  the  precise  point  was  presented,  it  will  be  neither 
profitable  nor  necessary,  in  a  work  of  this  character,  to  ex- 
amine cases  involving  other  water  rights,  although  the  prin- 
ciples established  thereby  are  applicable  also  to  the  use  of  war 
ter  for  irrigation.  In  this  discussion,  therefore,  only  irriga- 
tion cases  will  be  included,  except  where  the  contrary  is  plainly 
indicated  by  the  context,  or  otherwise.  , 

In  reading  this  chapter  it  should  be  borne  in  mind  that,  ex- 
cept where  otherwise  stated,  it'  deals  exclusively  with  the  law 
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of  irrigation  according  to  the  doctrine  of  riparian  rights,  and 
the  statements  made,  although  they  may  be  sometimes  gen- 
eral in  form,  should  not  be  understood  as  applying  beyond  the 
scope  of  the  present  chapter, 

§  31.    General  Statement  of  Doctrine  of  Riparian  Rights. 

The  right  of  a  riparian  proprietor  to  use  the  water  of  a 
stream  for  irrigation  is  but  one  of  his  rights  in  respect  to  the 
water  of  the  stream,  and  the  law  governing  the  exercise  of 
this  right  is  but  one  branch  of  the  general  law  as  to  the  right 
of  such  proprietor  to  the  flow  and  use  of  the  water,  A  brief 
statement  of  this  general  law  may  therefore  be  helpful  to  an 
intelligent  study  of  the  rights  of  a  riparian  proprietor  as  an 
irrigator. 

The  general  doctrine  as  to  the  right  of  a  riparian  proprie- 
tor to  the  flow  and  use  of  the  water  of  a  stream  flowing 
through  or  bordering  on  his  land  may  be  stated  as  follows : 

Every  proprietor  of  land  on  the  banks  of  a  natural  stream 
has  an  equal  right  to  have  the  water  of  the  stream  continue 
to  flow  in  its  natural  course  as  it  was  wont  to  run,  without 
diminution  in  quantity  or  deterioration  in  quality,  except  so 
far  as  either  of  these  conditions  may  result  from  the  reason- 
able use  of  the  water  for  irrigation  or  other  lawful  purposes 
by  upper  proprietors.  He  may  himself  use  the  water  for  nec- 
essary purposes  in  a  reasonable  manner,  having  due  regard 
to  the  rights  and  needs  of  other  proprietors,  provided  he  re- 
turns to  its  natural  channel,  before  it  leaves  his  estate,  all 
the  water  not  necessarily  consumed  in  his  own  lawful  use.* 


*  England:    Miner  v.  Gilmour,  12  Moore  P.  C.  131. 

United  States:  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed. 
Cas.  No.  14,  371 ;  Union  Mill  &  Min.  Co.  v.  Dangberg,  2  Sawy.  450,  Fed. 
Cas.  14,  370;  California  Pastoral  &  Agricultural  Co.  v.  Enterprise  Canal 
&  Land  Co.,  127  Fed.  741. 

California :  Ferrea  v.  Knipe,  28  Cal.  340 ;  Lux  v.  Haggin,  69  Cal.  255, 
10  Pac,  674;  Stanford  v.  Felt,  71  Cal.  249,  16  Pac.  900;  Harris  v. 
Harrison,  93  Cal.  676,  29  Pac.  325;   Hargrave  v.  Cook,  108  Cal;  72, 
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It  may  be  worthy  of  remark  that  the  above  statement  of 
the  law  of  riparian  rights,  although  believed  to  correctly  em- 


41  Pac.  18;  Gould  v.  Eaton,  117  Cal.  539,  49  Pac.  577;  Southern  Cali- 
fornia Inv.  Co.  V.  Wilshire,  144  Cal.  68,  77  Pac.  767;  Duckworth  v. 
Watsonville  Water,  etc.,  Co.,  150  Cal.  520,  89  Pac.  338;  Los  Angeles 
V.  Los  Angeles  Farming  &  Milling  Co.,  152  Cal.  645,  93  Pac.  869,  1135; 
Turner  v.  James  Canal  Co.,  155  Cal.  82,  99  Pac.  520;  Miller  v.  Madera 
Canal  &  In.  Co.,  155  Cal.  59,  99  Pac.  502;  Mentone  Irr.  Co.  v.  Ked- 
lands  Electric  Light  &  Power  Co.,  155  Cal.  323,  100  Pac.  1082. 

Massachusetts:  Elliott  v.  Fitchburg  R.  Co.,  10  Cush.  (Mass.)  191,  57 
Am.'  Dec.  85. 

Nebraska:  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  781; 
Meng  V.  Coffee,  67  Neb.  500,  93  N.  W.  713,  60  L.  R.  A.  910. 

Nevada:  Lobdell  v.  Simpson,  2  Nev.  274;  Vansickle  v.  Hames,  7  Nev. 
249. 

Oregon:  Hayden  v.  Long,  8  Ore.  244;  Coffman  v.  Robbins,  8  Ore.  278; 
Shook  V.  Colahan,  12  Ore.  239,  6  Pac.  503;  Jones  v.  Conn,  39  Ore.  30, 
64  Pac.  855,  65  Pac.  1068,  54  L.  R.  A.  630,  87  Am.  St.  634;  Mace  v. 
Mace,  40  Ore.  586,  67  Pac.  660;  Brown  v.  Gold  Coin  Min.  Co.,  48  Ore. 
277,  86  Pac.  361;  Williams  v.  Altnow,  51  Ore.  275,  95  Pac.  200,  97  Pac. 
539;  Caviness  v.  LaGrande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731;  In  re 
Willow  Creek  (Ore.),  144  Pac.  505. 

South  Dakota:  St.  Germain  Irr.  Co.  v.  Hawthorn  Ditch. Co.,  82  S. 
Dak.  260, 143  N.  W.  124. 

Texas:  Rhodes  v.  Whitehead,  27  Tex.  304;  Martin  v.  Burr  (Tex.), 
171  S.  W.  1044. 

Washington:  Creek  v.  Hewitt,  4  Wash.  749,  31  Pac.  28;  Nesalhous 
V.  Walker,  45  Wash.  621,  88  Pac.  1032. 

The  following  passage  from  Chancellor  Kent  (3  Kent,  Comm.  439) 
has  met  with  universal  approval  as  a  correct  statement  of  the  law: 

"Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  adjacent 
to  his  lands,  as  it  was  wont  to  run  ('currere  solebat'),  without  dimin- 
ution or  alteration.  No  proprietor  has  a  right  to  use  ttie  water,  to  the 
prejudice  of  other  proprietors,  above  or  below  him,  unless  he  has  a 
prior  right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He 
has  no  property  in  the  water  itself,  but  a  simple  usufruct  while  it 
passes  along.  'Aqua  currit  et  debet  currere  ut  currere  solebat'  is  the 
language  of  the  law.  Though  he  may  use  the  water  while  it  runs  over 
his  land  as  an  incident  to  the  land,  he  cannot  unreasonably  detain  it, 
or  give  it  another  direction,  and  he  must  return  it  to  its  ordinary  chan- 
nel when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining  pro- 
prietors, he  cannot  divert  or  diminish  the  quantity  of  water  which 
would  otherwise. descend  to  the  proprietors  below,  nor  throw  the  water 
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body  the  common-law  doctrine,  rests  mainly  on  the  authority 
of  cases  decided  in  the  arid  region.  In  this  region,  it  will  be 
noticed,  the  general  question  has  usually  arisen  in  connection 
with  a  discussion  of  the  right  of  the  riparian  proprietor  to 
take  water^from  the  stream,  and  consume  it  for  irrigation  or 
other  uses,  while  in  the  jurisdictions  in  which  the  common- 
law  arose,  the  right  of  the  proprietor  to  the  continued  flow 
of  the  water  was  generally  the  prime  consideration,  as  occa- 
sion for  the  permanent  withdrawal  and  consumption  of  the 
water  in  these  jurisdictions  would  rarely  arise. 

It  should  be  noted,  however,  t)iat  in  view  of  the  importance 
of  water  in  the  western  states  for  irrigation  and  other  pur- 
poses, the  common-law  doctrine  of  riparian  rights  has  been 
somewhat  modified  and  the  modem  tendency  is  to  make  the 
beneficial  use  of  the  water  the  test  of  the  right,  and  a  ri- 


back  upon  the  proprietors  above,  without  a  grant,  or  an  uninterrupted 
enjo^ent  of  twenty  years,  which  is  evidence  of  it.  This  is  the  clear  and 
settled  doctrine  on  the  subject,  and  all  the  difficulty  that  arises  consists 
in  the  application.  The  owner  must  so  use  and  apply  the  water  as  to 
work  no  material  injury  or  annoyance  to  his  neighbor  below  him,  who 
has  an  equal  right  to  the  subsequent  use  of  the  same  water;  nor  can  he, 
by  dams  or  any  obstruction,  cause  the  water  injuriously  to  overflow  the 
grounds  and  springs  of  his  neighbor  above  him.  Streams  of  water 
are  intended  for  the  use  and  comfort  of  man;  and  it  would  be  un- 
reasonable, and  contrary  to  the  universal  sense  of  mankind,  to  debar 
every  riparian  proprietor  from  the  application  of  the  water  to  domestic, 
agricultural,  and  manufacturing  purposes,  provided  the  use  of  it  be 
made  under  the  limitations  which  have  been  mentioned ;  and  there  will, 
no  doubt,  inevitably  be,  in  the  exercise  of  a  perfect  right  to  the  use  of 
the  water,  some  evaporation  and  decrease  of  it,  and  some  variations  in 
the  weight  and  velocity  of  the  current.  But  *de  minimis  non  curat  lex,' 
and  a  right  of  action  by  the  proprietor  below  would  not  necessarily  flow 
from  such  consequences,  but  would  depend  upon  the  nature  and  extent 
of  the  complaint  or  injury,  and  the  manner  of  using  the  water.  All 
that  the  law  requires  of  the  party  by  or  over  whose  land  a  stream 
passes  is  that  he  should  use  the  water  in  a  reasonable  manner,  aiid 
so  as  not  to  destroy,  or  render  useless,  or  materially  diminish  or  affect 
the  application  of  the  water  by  the  proprietors  above  or  below  on  the 
stream." 


J 
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parian  owner  who  himself  has  no  use  for  the  water  will  not 
be  allowed  to  prevent  its  use  by  others.* 

§  32.    In  What  States  in  Force. 

The  doctrine  of  riparian  rights  prevails  in  Calif omia,  Kan- 
sas, Montana,  Nebraska,  North  Dakota,  Oklahoma,  Oregon, 
South  Dakota,  Texas  and  Washington,  among  the  states  em- 
ploying irrigation  to  any  great  extent,  and,  of  course,  in  all 
the  states  not  in  the  arid  region.  In  all  these  states  the  com- 
mon-law rights  of  the  riparian  owner  are  recognized  and  pro- 
tected, and  the  doctrine  of  appropriation  applies*  only  to  the 
waters  on  the  public  lands,  except  in  so  far  as  the  application 
of  this  doctrine  has  been  extended  by  the  recent  irrigation 
codes. 

§  33.    Foundation  of  Riparian  Rights. 

Riparian  rights  arise  out  of  the  ownership  of  the  land 
through  or  by  which  the  stream  of  water  flows.^  The  right 
exists  because  the  stream  runs  by  the  land  and  the  landowner 
thus  has  the  natural  advantage  resulting  from  the  relative 
situation  of  the  land  and  the  water.^ 

Expressing  the  same  principle  from  a  different  point  of 
view,  it  is  sometimes  said  that,  the  riparian  proprietor  enjoys 
his  rights  by  virtue  of  the  fact  that  he  has  the  right  of  access 
to  the  water.  Running  water  is  regarded  both  by  the  Roman 
law  and  by  the  common-law  as  common  property,  but  "it  is 
public  and  common  in  this  sense  only,  that  all  may  reasonably 
use  it  who  have  the  right  of  access  to  it."^    As  stated  by  Pol- 


'  Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Irr.  Co.,  187  Fed. 
466;  San  Joaquin  &  Kings  River  Canal  &  Irr.  Co.  v.  Fresno  Flume  & 
Irr.  Co.,  138  Cal.  626,  112  Pac.  183,  35  L.  R.  A.  (N.  S:)  832. 

'Jones  V.  Conn,  39  Ore.  40,  64  Pac.  855,  87  Am.  St.  634,  54  L.  R. 
A.  630;  Watkins  Land  Co.  v.  Clements,  98  Tex.  578,  86  S.  W.  733,  107 
Am.  St.  653,  70  L.  R.  A.  964. 

*  Duckworth  v.  Watsonville  Water,  etc.,  Co.,  150  Cal  520,  89  Pac.  338. 

'Per  Baron  Parke  in  Embrey  v.  Owen,  6  Exch.  852. 
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lock,  C.  B.,  in  a  case  not  involving  irrigation:*  "The  rights 
which  a  riparian  proprietor  has  with  respect  to  the  water  are 
entirely  derived  from  his  possession  of  land  abutting  on  the 
river.  If  he  grants  away  any  portion  of  his  land  so  abutting, 
then  the  grantee  becomes  a  riparian  proprietor  and  has  simi- 
lar rights.  *  *  *  The  grantee  obtains  a  right  of  access 
to  the  river,  and  it  is  by  virtue  of  that  right  of  access  that 
he  obtains  his  water  rights." 

So  far  as  the  use  of  water  for  irrigation  is  concerned,  it  is 
clear  that  no  one,  where  the  common-law  doctrine  obtains, 
can  use  the  water  of  a  stream  for  irrigation  who  has  not  a 
right  of  access  to  the  stream.  Such  use  is  plainly  dependent 
upon  the  existence  of  a  right  of  access.  The  converse  propo- 
sition, however,  that  a  person  may  use  the  water  of  a  stream 
for  the 'irrigation  of  any  lands  in  respect  to  which  he  has  a 
right  of  access  to  the  stream,  i«  by  no  means  universally  true. 
The  owner  of  land  not  itself  washed  by  the  stream  may  ac- 
quire a  right  of  access  therefrom  to  the  stream  from  an  ad- 
joining riparian  owner,  but  this  clearly  would  not  give  him 
the  water  rights  of  a  riparian  owner,  nor  could  he  purchase 
such  rights  from  the  riparian  owner.  And,  indeed,  the  ripar- 
ian owner  himself  could  not  use  the  water  on  non-riparian 
lands.  These  considerations  suggest  that  while  a  right  of  ac- 
cess is  essential  to  the  enjoyment  of  riparian  water  rights, 
and  to  that  extent  such  rights  may  be  said  to  depend  upon  the 
right  of  access,  it  is  not  true  that  a  mere  right  of  access  itself 
confers  riparian  water  rights.  Such  rights  are  incidental  to 
ownership  of  the  riparian  land. 

§  34.    Nature  of  Right  of  Riparian  Proprietor. 

The  right  of  a  riparian  proprietor  to  the  use  and  flow  of 
the  water  of  the  stream  is  an  inherent  incident  of  his  owner- 
ship of  the  riparian  land ;  it  is  annexed  to  the  soil,  not  as  an 


•  Stockport  Waterworks  Co.  v.  Potter,  3  Hurl.  &  C.  300. 
See,  also,  Lyon  v.  Fishmongers'  Co.,  L.  R.  1  App.  Cas.  662. 
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easement  or  appurtenance,  but  as  part  and  parcel  of  the  land 
itself.^  As  part  and  parcel  of  the  land  it  passes  with  the  land 
upon  the  sale  thereof  although  not  specially  mentioned  in  the 
conveyance.® 

The  right  is  frequently  described  as  being  "inseparably''  an- 
nexed to  the  soil,^  but  this  is  true  only  in  the  sense  that  it  is 
naturally  and  normally  part  and  parcel  of  the  land,  and  be^ 
longs  to  the  riparian  proprietor  by  virtue  of  his  mere  owner- 
ship of  the  land.  It  is  not  true  that  it  cannot,  in  fact,  be  sepa- 
rated from  the  land;  the  right  may  be  acquired  as  against 
the  riparian  proprietor  by  another  person  by  grant  or  adverse 
user,  or,  when  so  allowed  by  law,  by  condemnation.  In  any 
such  case,  the  riparian  right  is  separated  from  the  soil,  the 
right  being  held  by  one  person  and  the  soil  by  another.^® 

It  follows  from  the  nature  of  the  right  that  it  is  in  no  way 
use  cannot  destroy  or  suspend  it.  If  the  riparian  proprietor 
dependent  upon  user.  Use  does  not  create  the  right,  ahd  dis- 
>ioes  not  care  or  need  to  use  the  water,  he  still  has  the  right 
to  have  it  flow  in  its  accustomed  channel,  except  as  its  volume 
may  have  been  decreased  by  its  reasonable  use  by  upper  pro- 
prietors. His  right  can  be  lost  only  by  grant,  condemnation 
or  prescription." 


'Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Stanford  v.  Felt,  71  Cal. 
249,  16  Pac.  900;  Heilbron  v.  76  Land  &  Water  Co.,  80  Cal.  189,  22 
Pac.  62;  Vernon  Irr.  Co.  v.  City  of  Los  Angeles,  106  Cal.  237,  39  Pac. 
762;  Hargrave  v.  Cook,  108  Cal.  72,  41  Pac.  18;  Wiggins  v.  Muscupiabe 
Land,  etc.,  Co.,  113  Cal.  182,  45  Pac.  160;  Bathgate  v.  Irvine,  126  Cal. 
135,  58  Pac.  442;  Duckworth  v.  Watsonville  Water,  etc.,  Co.,  150  Cal. 
620,  89  Pac  338 ;  Verdugo  Canon  Watei*Co.  v.  Verdugo,  152  Cal.  655,  93  , 
Pac.  1021;  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  781,  60 
L.  S.  A.  889,  108  Am.  St.  647;  Stenger  v.  Tharp,  17  S.  Dak.  13,  94  N. 
W.  402. 

"  See  post,  §  53. 

•See,  for  example.  Lux  v.  Haggin,  69  Cal.  255,  390,  10  J*ac.  674; 
Stanfard  v.  Felt,  71  Cal.  249,  16  Pac.  900. 

"  See  post,  §  174. 

"Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674,  and  cases  cited  in  note 
7  supra. 
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The  right  of  the  riparian  proprietor  to  the  enjojmient  of 
the  water  of  the  stream,  being  an  integral  part  of  the  land, 
is  property,  and  is  within  the  constitutional  guaranties  of 
private  property.  It  cannot  be  taken  from  him  by  mere  act 
of  the  legislature.^^  The  right  is  an  incorporeal  hereditament, 
and  although  it  may  be  the  subject-matter  of  a  contract,  such 
a  contract  cannot  create  the  relation  of  landlord  and  tenant  of 
the  water  right." 

The  right  of  the  riparian  owner  is  limited  to  the  simple 
usufruct  of  the  water  as  it  passes  along,  and  does  not  include 
a  proprietorship  in  the  water  itself."  He  is  not  the  owner  of 
the  water,  nor  entitled  to  the  exclusive  use  thereof,  by  virtue 
of  being  a  riparian  proprietor;  he  is  merely  entitled,  as 
against  other  riparian  owners,  to  a  reasonable  use  of  the  wa- 
ter upon  his  riparian  lands." 

These  principles  are  well  stated  by  Baron  Parke  in  a  leading 
English  case  as  follows:"  "The  right  to  have  the  stream  to 
flow  in  its  natural  state  without  diminution  or  alteration  is  an 


la 


Clark  V.  Cambridge,  etc.,  Irr.,  etc.,  Co.,  45  Neb.  798,  64  N.  W.  239. 

A  riparian  water  right  cannot  be  lost  by  disuse,  and  a  statute  pro^ 
viding  that  when  a  party  entitled  to  the  use  of  water  fails  to  use  all 
or  any  portion  of  the  waters  claimed  by  him  for  a  period  of  three  years, 
such  unused  waters  shall  revert  to  the  public,  is  void  as  to  a  riparian 
owner  as  depriving  him  of  vested  rights,  though  valid  as  to  one  claim- 
ing only  by  appropriation.  St.  Germain  Irr.  Co.  v.  Hawthorn  Ditch  Co., 
32  S.  Dak.  260,  143  N.  W.  124. 

""  Swift  V.  Goodrich,  70  Cal.  103,  11  Pac.  561. 

"  Vernon  Irr.  Co.  v.  City  of  Los  Angeles,  106  Cal.  237,  39  Pac.  762 ; 
Hargrave  v.  Cook,  108  Cal.  72,  41  Pac.  18;  Gould  v.  Eaton,  117  Cal. 
539,  49  Pac.  577;  Rhodes  v.  Whitehead,  27  Tex.  304;  Rigney  v.  Tacoma 
Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147. 

See,  also,  Riverside  Water  Co.  v.  Gage,  89  Cal.  410,  2*6  Pac.  889; 
Sherred  v.  City  of  Baker,  63  Ore.  28,  125  Pac.  826. 

"  Gutierrez  v.  Wege,  145  Cal.  730,  79  Pac.  449. 

"Embrey  v.  Owen,  6  Exch.  353. 

See,  also.  Mason  v.  Hill,  5  Bam.  &  Adol.  1,  27  E.  C.  L.  1.  This  case, 
decided  in  1833,  is  an  important  one  in  that  it  established  the  common- 
law  doctrine  of  riparian  rights  as  at  present  understood.  In  this  case 
the  question  was  squarely  presented  as  to  whether  this  doctrine  or  the 
doctrine  of  appropriation  was  the  law  of  England.  Lord  Denman  de- 
cided in  favor  of  the  doctrine  of  riparian  rights  and  pointed  out  that 
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incident  to  the  property  in  the  land  through  which  it  passes; 
but  flowing  water  is  publici  juris,  not  in  the  sense  that  it  is  a 
bonum  vacans,  to  which  the  first  occupant  may  acquire  an  ex- 
clusive right,  but  that  it  is  public  and  common  in  this  sense 
only,  that  all  may  reasonably  use  it  who  have  a  right  of  access 
to  it,  that  none  can  have  any  property  in  the  water  itself,  ex- 
cept in  the  particular  portion  which  he  may  choose  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that  during 
the  time  of  his  possession  only.  But  each  proprietor  of  the 
adjacent  land  has  the  right  to  the  usufruct  of  the  stream 
which  flows  through  it.  This  right  to  the  benefit  and  advan- 
tage of  the  water  flowing  past  his  land  is  not  an  absolute  and 
exclusive  right  to  the  flow  of  all  the  water  in  its  natural  state. 
If  it  were,  the  argument  of  the  learned  counsel,  that  every 
abstraction  of  it  would  give  a  cause  of  action,  would  be  irre- 
fragable; but  it  is  a  right  only  to  the  flow  of  the  water,  and 
the  enjo3mient  of  it,  subject  to  the  similar  rights  of  all  the 
proprietors  of  the  banks  on  each  side  to  the  reasonable  en- 
jo3rment  of  the  same  gift  of  Providence.  It  is  only,  therefore, 
for  an  unreasonable  and  unauthorized  use  of  this  common  ben- 
efit that  an  action  will  lie;  for  such  an  use  it  will,  even 
*  *  *  though  there  may  be  no  actual  damage  to  the 
plaintiff." 

As  to  the  use  of  the  water,  the  rule  has  been  well  stated  as 
follows :  "Each  riparian  owner  is  entitled  to  a  reasonable  use 
of  the  waters  as  an  incident  to  his  ownership ;  and,  as  all  own- 
ers upon  the  same  stream  have  the  same  right  of  reasonable 
use,  the  use  of  each  must  be  consistent  with  the  rights  of 
others  and  the  right  of  each  is  qualified  by  the  rights  of 
others."" 


the  notion  that  the  right  to  water  belonged  to  the  first  appropriator 
even  as  against  a  lower  riparian  owner  originated  in  a  mistaken  view 
of  the  earlier  authorities,  which  were  largely  based  on  the  Roman  law. 
"'Per  Morris,  J.,  in  McEvoy  v.  Taylor,  56  Wash.  357,  106  Pac.  851,> 
26  L.  B.  A.  (N.  S.)  222.  See,  also.  Miller  v.  Baker,  68  Wash.  19,  122 
Pac.  604.     And  see  post,  §  58. 
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The  ripariian  owner  has  no  title  to  the  water  except  as  it 
passes  by  or  through  his  lands  and  constitutes  the  stream; 
he  has  no  interest  in  it  before  it  reaches  his  land.  Thus  the 
owner  of  land  on  a  stream  constituting  the  outlet  of  a  lake, 
has  no  right,  as  such  owner,  to  the  waters  of  the  lake.^®  Of 
course,  however,  the  riparian  owner  may  object  to  such  a  use 
or  diversion  of  the  water  before  it  reaches  his  land  as  would 
prevent  it  from  doing  so. 

It  is  possible  that  the  principle  of  the  common-law  doctrine 
that  there  can  be  no  private  ownership  of  the  corpus  of  flow- 
ing water  and  that  every  riparian  owner  has  a  right  to  the 
use  (usufruct)  of  the  water,  are  borrowed  from  the  Roman 
•  law." 

§  35.    Right  of  Riparian  Proprietor  to  Use  Water  for  Irriga- 
tion. 

A  riparian  proprietor  has  the  right  at  common-law  to  make 
a  reasonable  use  of  the  waters  of  a  natural  stream  for  irriga- 
tion purposes.  This  principle  is  well  established,  both  in  Eng- 
land and  the  Atlantic  states,  as  well  as  in  the  states  of  the 
arid  region  where  the  doctrine  of  riparian  rights  obtains.^® 


"  Duckworth  v.  Watsonville  Water,  etc.,  Co.,  150  Cal.  520,  89  Pac.  338. 

"Mason  v.  Hill,  5  Barn.  &  Adol.  1,  27  E.  C.  L.  1;  Embrey  v.  Owen, 
6  Exch.  353. 

**  England:  Embrey  v.  Owen,  6  Exch.  353,  See,  also,  Strutt  v. 
Bovington,  5  Esp.  56;  Greenslade  v.  Halliday,  6  Bing,  379;  Hall  v. 
Swift,  6  Scott,  167;  Earl  of  Sandwich  v.  Great  Northern  R.  Co.,  10 
Ch.  Div.  707;  Miner  v.  Gilmour,  12  Moore,  P.  C.  131. 

United  States:  Union  Mill  &  Min.  Co,  v.  Ferris,  2  Sawy.  176,  Fed. 
Cas.  No.  14,371 ;  Union  Mill  &  Min.  Co.  v.  Dangberg,  2  Sawy.  450,  Fed. 
Cas.  No.  14,370. 

Alabama:     Ulbricht  v.  Eufaula  Water  Co.,  86  Ala.  587,  6  So.  78. 

California:  Ferrea  v.  Knipe,  28  Cal.  340;  Pope  v.  Kinman,  54  Cal. 
3;  Ellis  V.  Tone,  58  Cal,  289;  Anaheim  Water  Co.  v.  Semi-Tropic  Water 
Co.,  64  Cal.  185,  30  Pac.  623;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac,  674; 
Swift  V.  Goodrich,  70  Cal.  103,  11  Pac.  561 ;  Alta  Land,  etc.,  Co.  v.  Han- 
cock, 85  Cal.  219,  24  Pac.  645;  Chamock  v.  Higuerra,  111  Cal.  473,  44 
Pac.  171;  Barneich  v.  Mercy,  136  Cal.  205,  68  Pac.  589;  Fisher  v. 
Ferge,  137  Cal.  39,  69  Pac.  618 ;  Duckworth  v.  "Watsonville  Water,  etc.. 
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It  has  been  declared  that  the  right  of  a  riparian  owner  to 
use  the  water  of  the  stream  for  irrigation  was  not  recognized 
by  the  common-law,  and  that  the  courts  of  the  arid  states  in 
admitting  this  right  have  to  this  extent  changed  or  modified 
the  common-law."  It  is  apparent,  however,  from  an  exami- 
nation of  the  authorities  cited  in  this  section  that  this  is  er- 


Co.,  150  Cal.  520,  89  Pac.  839;  Turner  v.  James  Canal  Co.,  155  Cal.  82, 
99  Pac.  520. 

Connecticut:     Gillett  v.  Johnson,  80  Conn.  180. 

Kansas:     Clark  v.  Allaman,  71  Kan.  206,  80  Pac.  571. 

Maine:  Blanchard  v.  Baker,  8  Greenl.  (Me.)  253,  23  Am.  Dec.  504. 
See,  also,  Davis  v.  Getchell,  50  Me.  602,  79  Am.  Dec.  636. 

Massachusetts:  Weston  v.  Alden,  8  Mass.  136;  Anthony  v.  Lapham, 
5  Pick.  (Mass.)  175;  Elliott  v.  Fitchburg  R.  Co.,  10  Cush.  (Mass.)  191, 
57  Am.  Dec.  85. 

Nebraska :  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  781,  60 
L.  B.  A.  889;  Meng  v.  Crawford,  67  Neb.  500,  93  N.  W.  713,  60  L.  R. 
A.  910;  McCook  Irr.,  etc.,  Co.  v.  Crews,  70  Neb.  109,  96  N.  W.  996. 

Nevada:    Jones  v.  Adams,  19  Nev.  78,  6  Pac.  442. 

Oregon:  Hayden  v.  Long,  8  Ore.  244;  Coif  man  v.  Robbins,  8  Ore. 
278;  Jones  v.  Conn,  39  Ore.  80,  64  Pac.  855,  65  Pac.  1068,  87  Am.  St. 
634,  54  L.  R.  A.  630  (citing  the  text) ;  In  re  Willow  Creek  (Ore.),  144 
Pac.  505. 

New  Jersey:    Farrell  v.  Richards,  30  N.  J.  Eq.  511. 

New  York:  See  Garwood  v.  New  York  Cent.  &  H.  R.  R.  Co.,  83 
N.  Y.  400. 

Pennsylvania:  Randall  v.  Silverthom,  4  Pa.  St.  173;  Miller  v.  Miller, 
9  Pa.  St.  74 ;  Messinger's  Appeal,  109  Pa.  St.  285,  4  Atl.  162. 

See,  also,  Kaufman  v.  Griesemer,  26  Pa.  St.  407. 

South  Dakota:  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15  S.  Dak. 
619,  91  N.  W.  352;  S.  C,  26  S.  Dak.  307,  128  N.  W.  596;  Driskill  v. 
Rebbe,  22  S.  Dak.  242,  117  N.  W.  135,  S.  C,  28  S.  Dak.  331,  133  N. 
W.  246. 

Texas:  Cormick  v.  Arthur,  31  Tex.  Civ.  App.  579,  73  S.  W.  410;  Wat- 
kins  Land  Co.  v.  Clements,  98  Tex.  578,  86  S.  W.  733,  70  L.  R.  A.  964, 
107  Am.  St.  653;  Biggs  v.  Lee  (Tex  ),  147  S.  W.  709. 

Washington:     Benton  v.  Johncox,  17  Wash.  277,  49  Pac.  498.      . 

Wisconsin:  See  Case  v.  Hoifman,  84  Wis.  438,  54  N.  W.  793,  75 
N.  W.  945. 

"  See  Harris  v.  Harrison,  93  Cal.  676,  29  Pac.  325. 

In  Bathgate  v.  Irvine,  126  Cal.  136,  58  Pac.  442,  77  Am.  St.  158,  it 
is  said  that,  "the  rule  of  the  common  law  as  to  riparian  rights,  in  its 
extreme  rigor,  has  not  been  found  to  be  adapted  to  the  conditions  exist- 
ing in  this  state.    At  common  law,  the  riparian  owner  was  limited  in 
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roneous,  arid  that  the  right  to  use  the  water  for  irrigation  ex- 
isted at  common-law.  The  general  doctrine  as  to  the  right  of 
a  riparian  owner  to  use  the  water  of  a  stream  for  irrigation 
is  the  same  in  the  arid  states  as  in  moister  regions,  except 
that  possibly  a  somewhat  more  liberal  policy  as  to  the  per- 
missible extent  of  such  use  has  been  adopted  in  view  of  the 
greater  need  for  irrigation  in  the  arid  region.^^ 

§  36.    Who  Is  a  Riparian  Proprietor? 

A  riparian  proprietor  is  one  whose  land  is  bounded  by  a 
natural  stream,  or  through  whose  land  it  flows,  and  riparian 
rights  are  those  which  he  has  to  the  use  of  the  water  of  the 
stream.23  One  who  owns  no  land  adjoining  a  stream  cannot 
claim  rights  as  a  riparian  owner.^* 

Moreover,  it  is  ownership  of  the  land  along  the  banks  of  the 
stream,  and  not  ownership  of  the  bed  thereof,  that  makes  one 
a  riparian  owner.^'*  And  when  for  a  time  the  stream  ceases, 
and  the  channel  becomes  dry,  the  landowner  ceases  for  the 
titne  being  to  be  a  riparian  owner,  and  has  no  rights  in  water 
standing  in  pools  at  points  above  his  land.^® 

A  lessee  of  the  land  adjoining  a  stream  is  entitled  to  pro- 
tection as  a  riparian  proprietor  in  the  enjo3nnent  of  his  rights 


the  use  of  the  water  of  a  stream  to  domestic  purposes  and  watering 
stock,  and  might  utilize  it  for  power.  We  have  added  to  these  purposes 
that  of  reasonable  use  for  irrigation." 

"  See  post,  §  56. 

"Jones  V.  Conn,  39  Ore.  30,  64  Pac.  855,  65  Pac.  1068,  87  Am.  St. 
634,  54  L.  B.  A.  630. 

A  state  may  be  a  riparian  proprietor,  and  its  rights  as  such  are  the 
same  as  those  of  a  private  individual.  See  Salem  Flouring  Mills  Co. 
V.  Lord,  42  Ore.  82,  70  Pac.  832. 

••Hayden  v.  Long,  8  Ore.  244. 

''Could  on  Waters,  §  148;  24  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  981; 
Lyon  V.  Fishmongers'  Co.,  L.  R.,  1  App.  Cas.^662  ^  Lux  v.  Haggin,  69  Cal. 
256,  413,  10  Pac.  674. 

"  Duckworth  v.  Watsonville  Water  &  Light  Co.,  150  Cal.  520,  89  Pac. 
338.    See,  also,  Gutierrez  v.  Wege,  145  Cal.  730,  79  Pac.  449. 
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in  the  water  of.  the  stream."  But  a  mere  squatter  on  public 
lands  is  not  a  riparian  proprietor  in  respect  to  the  stream 
flowing  through  the  land.^®  It  seems  that  the  Indians  on  gov- 
ernment reservations  have  no  rights  as  riparian  owners.^® 

11.    WHAT  WATERS  ARE  SUBJECT  TO  THE  DOCTRINE. 

§37.    Natural  Streams  and  Watercourses— What  Consti- 
tutes. 

The  doctrine  of  riparian  rights  applies  usually  in  connection 
with  natural  streams  or  watercourses,  and  it  may  therefore 
be  convenient,  before  proceeding  with  the  discussion  of  the 
doctrine,  to  define  a  watercourse.  And  as  the  question  as  to 
what  constitutes  a  watercourse  is  the  same  whether  it  arises 
in  connection  with  the  doctrine  of  riparian  rights  or  that  of 
appropriation,  no  attempt  will  be  made  in  this  discussion  to 
distinguish  the  cases  as  involving  the  one  doctrine  or  the 
other. 

A  natural  stream  of  water  is  a  current  of  water  flowing 
naturally  and  regularly  in  a  definite  direction.^**  The  term  is 
used  by  the  authorities  as  synonjmious  with  watercourse. 
Briefly  defined,  a  watercourse  is  a  stream  of  water  regularly 
and  permanently  flowing  in  a  definite  direction.^^    As  ordi- 
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California  Pastoral  and  Agricultural  Co.  v.  Enterprise  Canal  &^ 
Land  Co.,  127  Fed.  741;  Crook  v.  Hewitt,  4  Wash.  749,  31  Pac.  28. 

"  KendaU  v.  Joyce,  48  Wash.  489,  93  Pac.  1091 ;  Avery  v.  Johnson,  59 
Wash.  332,  109  Pac.  1028. 

So,  also,  of  a  trespasser  or  squatter  on  private  lands.  Alta  Land  & 
Water  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  645,  20  Am.  St.  217;  Smith 
V.  Logan,  18  Nev.  149,  1  Pac.  678. 

•  Morris  v.  Bean,  146  Fed.  423. 

"Compare  Bouvier  Law  Diet.,  "Stream." 

-"  See  generally  in  support  of  this  definition,  the  following  cases  (not 
all  relating  to  irrigation):  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674; 
Los  Angeles  Cemetery  Assoc,  v.  Los  Ang=^les,  103  Cal.  4C1,  37  Pac. 
375;  Sanguinetti  v.  Pock,  136  Cal.  466,  69  Pac.  98,  89  Am.  St.  169; 
Miller  v.  Madera  Canal  &  Irr.  Co.,  155  Cal.  59,  99  Pac.  502 ;  Hutchinson 
V.  Watson  Slough  Ditch  Co.,  16  Idaho  484,  101  Pac.  1059 ;  Missouri  Pac. 
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narily  occurring,  it  consists  essentially  of  bed,  banks,  and 
stream.^2 

§  38.    Flow  of  Water. 

To  constitute  a  watercourse  there  must,  of  course,  be  a  flow 
of  water.  A  body  of  standing  water,  whether  large  or  small, 
is  not  a  watercourse,  but  is  rather  a  lake,  or  pond,  or  pool.^^ 

The  flow  should  be  regular,  and  not  merely  occasional.  It 
need  not  necessarily  be  continuous  and  uninterrupted ;  it  may 
cease  during  certain  seasons  of  the  year  from  failure  of  the 
supply.^*  But  while  a  continuous  flow  is  not  essential,  there 
must  be  a  flow  at  least  recurring  at  more  or  less  regular  pe- 
riods, and  characterized  by  the  element  of  permanency;  a 
mere  occasional  discharge  of  water  caused  by  temporary  and 


R.  Co.  V.  Wren,  10  Kan.  App.  408,  62  Pac.  7;  Morrissey  v.  Chicago, 
etc.,  R.  Co.,  38  Neb.  406,  56  N.  W.  946;  Barnes  v.  Sabron,  10  Nev.  217; 
Simmons  v.  Winters,  21  Ore.  35,  27  Pac.  7,  28  Am.  St.  727;  Harring- 
ton V.  Demaris,  46  Ore.  11,  77  Pac.  603,  1  L,  R.  A.  (N.  S.),  756;  Hastie 
V.  Jenkins,  53  Wash.  21,  101  Pac.  495. 

See,  also,  8  Words  &  Phrases,  7410;  30  Am.  &  Eng.  Enc.  L.  (2d 
Ed)  347. 

"Rait  V.  Furrow,  74  Kan.  101,  85  Pac.  934,  6  L.  R.  A.  (N.  S.)  157. 

''A  water  course  entitled  to  the  protection  of  the  law  is  constituted, 
if  there  is  a  sufficient  natural  and  accustomed  flow  of  water  to  form 
and  maintain  a  distinct  and  a  defined  channel.  It  is  not  essential  that 
the  supply  of  water  should  be  continuous  or  from  a  perennial  living 
source.  It  is  enough  if  the  flow  arises  periodically  from  natural  causes 
and  reaches  a  plainly  defined  channel  of  a  permanent  character."  Laws 
of  North  Dakota,   1907,  c.  271,  p.  444. 

"Famham  on  Waters,  §458;  Gould  on  Waters,  §41. 

A  mere  marsh  or  bog  consisting  of  pools  of  seepage  water  oozing 
from  the  ground,  with  no  stream  of  water  flowing  into  or  out  thereof, 
is  not  a  flowing  spring,  and  its  waters  are  not  subject  to  appropriation 
under  a  statute  authorizing  the  appropriation  of  the  waters  of 
"streams  or  creeks."    Dickey  v.  Maddux,  48  Wash.  411,  93  Pac.  1090. 

"Huffner  v.  Sawday,  153  Cal.  86,  94  Pac.  424;  Sierra  County  v. 
Nevada  County,  155  Cal.  1,  99  Pac.  371 ;  In  re  German  Ditch  &  Res.  Co., 

56  Colo.  253,  139  Pac.  2 ;  Brown  v.  Schneider,  81  Kan.  486,  106  Pac.  41 ; 
Jaquez  Ditch  Co.  v.  Garcia,  17  N.  Mex.  160,  124  Pac.  891;  Borman  v. 
Blackman,  60  Ore.  304,  118  Pac.  848   (mining  case) ;  Stacy  v.  Delery, 

57  Tex.  Civ.  App.  242,  122  S.  W.  300. 
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exceptional  conditions,  is  not  a  water  course,  although  it  may 
be  of  considerable  volume  and  for  the  time  pursue  a  definite 
channel.*'  And  a  riparian  owner  has  no  right  as  such  to  flood 
waters  not  constituting  a  part  of  the  flow  of  the  stream.*'* 

While  the  flow  niust  be  permanent,  it  is  not  necessary  that 
the  water  should  have  flowed  for  any  great  length  of  time  in 
its  present  channel ;  the  test  is  not  the  age  of  the  stream,  nor 
the  length  of  time  the  water  has  followed  a  particular  chan- 
nel, but  whether  the  stream  is  permanent.** 

The  fact  that  the  stream  is  small  will  not  prevent  it  from 
being  a  watercourse.*^ 

The  character  of  a  stream  as  a  watercourse  is  not  affected 
by  an  interruption  of  the  surface  flow  by  the  sinking  of  the 
stream  into  the  ground,  so  that  for  a  portion  of  its  course  it 
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Simmons  v.  Winters,  21  Ore.  35,  27  Pac.  7,  28  Am.  St.  727.     See, 
also.  Singleton  v.  Atchison,  etc.,  R.  Co.,  67  Kan.  284,  72  Pac.  786. 

In  Simmons  v.  Winters,  supra,  Lord,  J.,  after  reviewing  the  author- 
ities, said:  "The  conclusion  to  be  deduced  from  these  decisions  is  that 
a  water  course  is  a  stream  of  water  usually  flowing  in  a  particular 
direction,  with  well-defined  banks  and  channels,  but  that  the  water  need 
not  flow  continuously, — the  channel  may  sometimes  be  dry;  that  the 
term  'water  course'  does  not  include  water  descending  from  the  hills, 
down  the  hollows  and  ravines,  without  any  definite  channel,  only  in 
times  of  rain  and  melting  snow,  but  that,  where  water,  owing  to  the 
hilly  or  mountainous  configuration  of  the  country,  accumulates  in  large 
quantities  from  rain  and  melting  snow,  and  at  regular  seasons  descends 
through  long,  deep  gullies  or  ravines  upon  the  lands  below,  and  in  its 
onward  flow  carves  out  a  distinct  and  well-defined  channel,  which,  even 
to  the  casual  glance,  bears  the  unmistakable  impress  of  the  frequent 
action  of  running  water,  and  through  which  it  has  flowed  from  time 
immemorial,  such  a  stream  is  to  be  considered  a  watercourse,  and  to 
be  governed  by  the  same  rules.''  See,  also,  opinion  in  Sanguinetti  v. 
Pock,  136  Cal.  466,  69  Pac.  98,  89  Am.  St.  169. 

»••  Gallatin  v.  Coming  Irr.  Co.,  163  Cal.  405,  126  Pac.  864.  In  this 
case  it  was  held  that  a  riparian  owner  could  not,  as  such,  claim  flood 
waters  as  against  an  appropriator. 

"Rait  V.  Furrow,  74  Kan.  101,  85  Pac.  934,  6  L.  R.  A.  (N.  S.)  157. 
See,  also.  Pacific  Live  Stock  Co.  v.  Davis,  60  Ore.  258,  119  Pac.  147; 
Stacy  V.  Delery,  57  Tex.  Civ.  App.  242,  122  S.  W.  300. 

But  see  Mason  v.  Yearwood,  58  Wash.  276,  108  Pac.  608,  80  L.  B.  A. 
(N.  S.)   1158. 

"  Rait  v.  Furrow,  74  Kan.  101,  85  Pac.  934,  6  L.  R.  A.  (N.  S.)  157* 
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runs  as  a  subsurface  stream,  to  reappear  at  a  point  lower 
down.^®    This  is  a  phenomenon  quite  common  in  the  West. 

§  39.    Source  of  Supply. 

To  constitute  a  watercourse  it  is  necessary  that  there 
should  be  a  permanent  source  of  supply.  But  where  there  is 
a  permanent  and  regular  source  of  supply,  discharging  a 
stream  of  water  through  a  well-defined  channel  made  by  the 
force  of  the  water,  the  nature  of  such  supply,  whether  seep- 
age, springs,  surface-water,  etc.,  is  immaterial.^® 

§  40.    Definite  Channel  or  Direction — ^Artificial  Channel. 

Usually  the  water  of  a  watercourse  will  flow  in  a  well-de- 
fined channel  with  clearly  marked  bed  and  banks,**^  and  it  is 
often  stated  by  the  courts  that  ^ere  must  be  water  naturally 
and  usually  fiowing  in  a  definite  direction,  and  in  a  well  defined 
bed  or  channel.*^  Thus  water  descending  from  the  hills,  with- 
out any  definite  channel,  and  only  in  times  of  rain  or  melting 
snow,  does  not  constitute  a  stream  or  watercourse.*^ 

But  while  it  is  usually  stated  that  the  water  must  flow  in 
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Barnes  v.  Sabron,  10  Nev.  217;  Dement  Bros.  Co.  v.  City  of  WaUa 
Walla,  58  Wash.  60,  107  Pac.  1038. 

See,  also,  Platte  Valley  Irr.  Co.  v.  Buckers  Irr.,  Mill.  &  Improvement 
Co.,  25  Colo.  77^  53  Pac.  334;  In  re  German  Ditch  &  Res.  Co.,  56  Colo. 
252,  139  Pac.  2;  Dement  Bros.  Co.  v.  Walla  Walla,  58  Wash.  60,  107 
Pac.  1038. 

""Rait  V.  Furrow,  74  Kan.  101,  85  Pac.  934;  Borman  v.  Blackmon, 
60  Ore.  304,  118  Pac.  848  (mining  case).  See,  also,  Brown  v.  Schneider, 
81  Kan.  486,  106  Pac.  41. 

**As  to  what  constitutes  the  banks  and  the  bed  of  a  stream  in  de- 
termining what  lands  are  riparian,  see  Ventura  Land,  etc.,  Co.  v. 
Meiners,  136  Cal.  284,  68  Pac.  818,  citing  §  32  of  the  first  edition  of  this 
work. 

"Lux  V.  Haggin,  69  Pac.  255,  10  Pac.  674;  Gillett  v.  Johnson,  30 
Conn.  180;  Barnes  v.  Sabron,  10  Neb.  217;  Simmons  v.  Winters,  21 
Ore.  35,  27  Pac.  7;  Geddis  v.  Parrish,  1  Wash.  587,  21  Pac.  314;  Case 
V.  Hoifman,  84  Wis.  438,  54  N.  W.  793. 

Simmons  v.  Winters,  21  Ore.  35,  27  Pac.  7. 
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a  well-defined  channel,  it  is  not  necessary  that  there  should  be 
everywhere  a  visible  change  in  the  angle  of  ascent  marking 
the  line  between  bed  and  banks.*^  Nor  does  the  fact  that  along 
the  course  of  the  stream  there  may  be  shallow  places  where 
the  water  spreads,-  and  where  there  is  no  distinct  ravine  or 
gully,  affect  its  character  as  a  watercourse.**  A  stream  of  wa- 
ter flowing  through  a  slough  in  a  natural  depression  or  having 
well-defined  banks,  constitutes  a  watercourse.*^  Moreover,  it 
has  been  held  that  water  flowing  from  springs  over  the  sur- 
face of  the  ground  to  the  channel  of  a  stream,  is  a  water- 
course and  subject  to  riparian  rights,  although  such  water 
does  not  flow  in  any  well-defined  channel.*®  And  the  regular 
periodic  increase  of  a  stream  during  seasons  of  rain  or  melt- 
ing snow  constitutes  a  part  of  the  watercourse,  although  it 
overflows  the*  regular  banks  of  the  stream  and  makes  its  way. 


« Lux  V.  Haggin,  69  Cal.  265,  10  Pac.  674. 

See,  also,  Mace  v.  Mace,  40  Ore.  586,  67  Pac.  660. 

**  Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674 ;  Cederburg  v.  Dutra,  3  Cal. 
App.  572,  86  Pac.  838;  Miller  v.  Madera  Canal  &  Irr.  Co.,  155  Cal.  59, 
99  Pac.  502;  Gillett  v.  Johnson,  30  Conn.  180;  Town  of  Jefferson  v. 
Hicks,  23  Okl.  684,  102  Pac.  79;  West  v.  Taylor,  16  Ore.  165,  13  Pac. 
665;  Harrington  v.  Demaris,  46  Ore.  Ill,  77  Pac.  603,  82  Pac.  14;  Rig- 
ney  v.  Tacoma  Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147. 

*•  Cederburg  v.  Dutra,  3  Cal.  App.  572,  86  Pac.  838;  Mace  v.  Mace, 
40  Ore.  586,  67  Pac.  660,  68  Pac.  737. 

*•  Herrington  v.  Demaris,  46  Ore.  11,  77  Pac.  603,  82  Pac.  14,  1  L.  R. 
A.  (N.  S.)  756. 

But  see  Morrison  v.  Ofl&cer,  48  Ore.  569,  87  Pac.  896,  which  was  a  suit 
to  enjoin  interference  with  the  use  of  water  issuing  from  a  spring.  In 
reversing  a  judgment  for  plaintiff  and  dismissing  the  suit,  the  court 
-said:  "A  small  part  of  the  plaintiff's  land  was,  before  the  diversion, 
moistened  by  water  from  the  spring,  and  it  is  possible  that  such  por- 
tion might  be  classed  as  a  Vater  course',  on  the  theory  that  the  law  of 
gravitation  compelled  the  water  to  take  that  direction  because  of  the 
conformation  of  the  land.  The  testimony  shows,  however,  that  there 
are  no  banks  to  such  course  on  plaintiff's  premises,  and  unless  there 
is  a  bank  or  ripa  on  his  land,  he  cannot  be  a  riparian  proprietor  within 
the  meaning  of  that  term."  In  this  case,  however,  the  quantity  of 
water  was  insignificant  and  there  was  no  defined  surface  stream. 
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without  definite  banks,  in  a  continuous  current  in  the  course 
of  the  normal  stream.*^ 

It  is  not  essential  that  the  bed  and  channel  should  always 
remain  the  same;  the  fact  that  the  bed  of  the  stream,  being 
in  sandy  soil,  varies  greatly  and  changes  often,  is  not  incon- 
sistent with  the  charp-cter  of  the  stream  as  a  watercourse.*® 
And  where  by  the  concerted  action  or  with  the  acquiescence 
of  the  riparian  owners  interested,  the  water  of  a  stream  is 
turned  into  a  new  natural  or  artificial  channel,  the  stream  so 
diverted,  in  the  absence  of  a  contrary  agreement,  retains  the 
character  of  a  watercourse  and  is  subject  to  the  rules  of  law 
applicable  to  riparian  ownership.*®  So  also  a  riparian  owner 
who  diverts  the  water  of  the  stream  into  an  artificial  chan- 
nel and  suffers  it  to  remain  in  its  changed  condition  for  a 
period  of  time  exceeding  the  statutory  period  of  limitations, 
is  estopped  as  against  a  person  making  a  beneficial  use  of  the 
water  from  returning  it  to  its  natural  channel  to  the  latter 
person's  injury.^®  And  where  an  irrigation  company  has  ac- 
quired the  right  to  divert  all  the  waters  of  a  stream  into  its 
canal,  the  canal  becomes  to  all  intents  and  purposes  the 
stream,  and  the  landowners  along  its  banks  have  the  rights 
of  riparian  owners." 

§41.    Outlet. 
A  stream  of  water  constituting  a  watercourse  must,  of 
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Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Irr.  Co.,  201  Fed. 
203 ;  Miller  &  Lux  v.  Madera  Canal  &  Irr.  Co.,  155  Cal.  59,  99  Pac.  502, 
22  L.  R.  A.  (N.  S.)  391. 
**  Huffner  v.  Sawday,  153  Cal.  86,  94  Pac.  424. 

*  Harrington  v.  Demaris,  46  Ore.  11,  77  Pac.  603,  82  Pac.  14,  1  L.  R. 
A.  (N.  S.)  756. 

The  rights  of  the  parties  may,  however,  be  determined  otherwise  by 
the  terms  of  the  agreement.  Outhouse-Cottel  v.  Berry,  42  Ore.  593,  72 
Pac.  584. 

HoUett  V.  Davis,  54  Wash.  326,  103  Pac.  423. 

Santa  Rosa  Irr.  Co.  v.  Pecos  River  Irr.  Co.,  (Tex.),  92  S.  W.  1014; 
McKenzie  v.  Reason,  (Tex.),  140  S.  W.  246. 
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•course,  eventually  find  its  way  somewhere,  and  ordinarily  will 
flow  into  some  other  stream  or  larger  bpdy  of  water;  but  a 
stream  flowing  in  a  definite  channel  is  none  the  less  a  water- 
course because  it  has  no  definite  outlet,  but  loses  itself  in  some 
bog  or  slough  having  no  outlet,  or  spreads  out  over  the  ground 
and  disappears  in  the  earth/^ 

§  42.    Lakes,  Ponds,  and  the  Like. 

It  is  held  at  common-law  that  the  owners  of  lands  lying 
along  the  banks  or  shores  of  natural  lakes  or  ponds  have  rights 
in  the  waters  of  such  lakes  and  ponds  corresponding  to  the 
rights  of  riparian  owners  in  the  waters  of  flowing  streams.*^^ 
There  is  very  little  direct  authority  upon  this  subject  in  the 
decisions  of  the  Western  courts,  but  in  a  comparatively  recent 
case  in  California  it  was  expressly  held  that  the  owner  of  land 
bordering  upon  a  slough  had  a  right  to  make  a  reasonable 
use  of  the  water  thereof  for  the  irrigation  of  his  land,  and 
that,  subject  to  the  limitation  that  each  owner  must  use  the 
water  reasonably  in  so  far  as  his  use. affects  the  equal  rights 
of  others  similarly  situated,  the  right  to  use  water  upon  ad- 
joining land  applies  as  well  to  the  water  of  a  lake,  pond, 
slough,  or  any  natural  body  of  water,  by  whatever  name  it 
may  be  called,  as  to  a  running  stream.^^  It  has  been  held  also 
by  the  Federal  Circuit  Court  of  Appeals  in  an  Idaho  case  that 
riparian  rights  may  be  enjoyed  in  the  waters  of  a  navigable 
lake  and  may  be  severed  from  the  land  by  grant,  condemna- 
tion,  relinquishment,   or  prescription.'*^    Riparian  rights  in 


"Rait  V.  Furrow,  74  Kan.  934,  85  Pac.  934,  6  L.  R.  A.  (N.  S.)  157. 
See,  also,  Strait  v.  Brown,  16  Nev.  317,  40  Am.  Rep,  497. 
••18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  135;  Lembeck  v.  Nye,  47  Ohio 
St.  336,  21  Am.  St.  828. 
"*  Turner  v.  James  Canal  Co.,  155  Cal.  82,  99  Pac.  520. 
See,  also,  Duckworth  v.  Watsonville  Water  &  Light  Co.,  150  Cal.  520, 

89  Pac.  338;  158  Cal.  206,  110  Pac.  927;  Hartson  v.  Dill,  151  Cal.  137, 

90  Pac.  530. 

**  Donoyan-Hopka-Ninneman  Go.  v.  Hope  Lumber  Mfg.  Co.,  194  Fed. 
643  (not  irrigation  case). 
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lakes  have  also  been  recognized  in  Washington/^  but  it  is  held 
in  that  state  that  the  owner  of  land  bordering  on  a  navigable 
lake  has,  as  littoral  owner,  no  common-law  right  to  the  water 
as  against  the  state  or  one  who  appropriates  such  water  in 
pursuance  of  the  laws  of  the  state." 

§  43.    Underground  Waters — ^In  General 

Underground  waters  fall  naturally  into  two  classes,  first, 
those  flowing  as  underground  streams  in  known  and  definite 
channels,  and,  second,  waters  standing  or  oozing  in  the  soil 
without  any  flow  in  a  known  and  deflnite  channel,  and  usually 
known  as  percolating  waters.  The  two  classes  of  waters  are 
governed,  by  quite  different  rules  of  law.  Underground 
streams  are  governed  generally  by  the  same  law  as  surface 
streams,  while  percolating  waters  have  usually  been  regarded 
as  merely  part  and  parcel  of  the  soil,  and  subject  tojthe  ex- 
clusive dominion  of  the  owner  of  the  land  in  which  they  occur. 

It  is  not  proposed  in  this  work,  which  is  limited  to  the  sub- 
ject of  irrigation,  to  present  a  complete  discussion  of  the  law 
of  underground  waters,  but  only  so  much  of  it  as  has  been  de- 
veloped in  connection  with  the  subject  of  irrigation.  For  a 
fuller  treatment  the  reader  is  referred  to  works  on  the  gen- 
eral law  of  waters.^^ 

The  subject  of  underground  waters  is  not  exclusively  a  part 


"Spokane  Land  &  Water  Co.  v.  Jones,  53  Wash.  37,  101  Pac.  615; 
McEvoy  V.  Taylor,  56  Wash.  357,  105  Pac.  851;  Still  v.  Palouse  Irr.  & 
Power  Co.,  64  Wash.  606,  117  Pac.  466;  Bernot  v.  Morrison  (Wash.), 
143  Pac.  104  (reviewing  the  Washington  cases). 

"  State  V.  Superior  Court,  70  Wash.  442,  126  Pac.  945,  distinguishing 
Madson  v.  Spokane  Valley  Land  &  Water  Co.,  40  Wash.  415,  82  Pac.  718, 
6  L.  R.  A.   (N.  S.)   257. 

•"Gould  on  Waters  (3d  Ed.)  §  280  et  seq.;  Farnham  on  Waters,  §§ 
935-955;  30  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  308;  Monographic  notes  in 
64  Am.  Dec.  727;  67  Am.  St.  Rep.  663;  99  Am.  St.  Rep.  66;  64  L.  R.  A. 
236;  also  monographic  note  on  the  '^Relation  of  the  Land  to  Underground 
Waters,"  by  Douglas  W.  Johnson,  Water  Supply  and  Irrigation  Papers, 
No.  122  (1905),  94  House  Doc. 
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of  the  law  of  riparian  rights,  but  it  seems  convenient  to  treat 
it  in  connection  therewith. 

§44.    Underground  Streams. 

The  doctrine  of  riparian  rights  applies  not  only  to  streams 
flowing  on  the  surface  of  the  ground,  but  also  to  water  which 

;  flows  in  a  definite  stream  in  an  underground  channel.  The 
landowner  through  whose  land  the  water  so  flows  is  entitled 
to  the  underground  uninterrupted  flow  of  such  stream  except 
as  against  a  reasonable  use  by  the  upper  proprietor.^® 

To  come  within  this  rule,  however,  it  seems  that  the  chan- 
nels of  such  underground  streams  must  be  known  and  defined ; 
otherwise  the  water  will  be  considered  as  percolating  water, 

\and  will  be  governed  by  the  law  applicable  to  such  water.**' 
As  in  the  case  of  surface  streams,  it  need  not  be  shown  that 
the  underground  stream  flows  continually ;  it  may  at  times  be 
dry,  but  it  must  have  a  well-defined  and  substantial  existence.** 

• 
§  45.     Percolating  Waters.  / 

Percolating  waters  are  waters  beneath  the  surface  of  the 
ground  which  have  no  known  and  defined  channel,*^  or,  as  de- 


"  Angell  on  •Watercourses,  §  112 ;  Gould  on  Waters,  §  281 ;  Fam- 
ham  on  Waters,  §  944;  30  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  322;  Vine- 
land  Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal.  486,  58  Pac.  1057;  Yarwood 
V.  West  Los  Angeles  Water  Co.,  132  Cal.  204,  64  Pac.  275;  Verdugo 
Canon  Water  Co.  v.  Verdugo,  152  Cal.  655,  93  Pac.  1021;  Taylor  v. 
Welch,  6  Ore.  198;  Shively  v.  Hume,  10  Ore.  76. 

See,  also,  Hanson  v.  McCue,  42  Cal.  303;  City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597,  57  Pac.  585;  Cave  v.  Tyler,  147  Cal.  454,  82 
Pac.  64. 

.  ~Am.  &  Eng.  Enc.  Law  (2d  Ed.)  323;  Farnham  on  Waters,  §  944; 
Hanson  v.  McCue,  42  Cal.  303;  Vinejand  Irr.  Dist^  v,  Azusa  Irr.  Co., 
126  Cal.  486,  58  Pac.  1057,  46  L.  R.  A.  820. 

"  Shively  v.  Hume,  10  Ore.  76. 

**  See  Gould  on  Waters  (3d  Ed.)  §  280;  30  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  310;  Willow  Creek  Irr.  Co.  v.  Michaelson,  21  Utah  248,  60  Pac. 
943,  81  Am.  St.  657,  51  L.  R.  A.  280.  Also  valuable  note  in  67  Am.  St. 
663. 
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fined  by  the  California  supreme  court,  percolating  waters,  in 
the  common-law  sense  of  the  term,  are  "vagrant,  wandering 
drops  moving  by  gravity  in  any  and  every  direction  along  the 
line  of  least  resistance."®^  In  the  absence  of  evidence  to  the 
contrary,  subterranean  waters  are  presumed  to  be  percolat- 
ing, and  the  burden  of  proving  that  the  water  runs  in  a  defined 
stream  rests  upon  the  party  asserting  it.®*  ^ 

According  to  the  rule  laid  down  in  England,  and  generally 
throughout  this  country,  percolating  waters  are  not  governed 
by  the  rules  applicable  to  streams,  whether  surface  or  subter- 
ranean, but  constitute  part  and  parcel  of  the  land  in  which 
they  are  found,  and  belong  absolutely  to  the  owner  of  such 
land,  who  may  deal  with  them  as  he  sees  fit,  without  refer- 
ence to  the  effect  of  his  action  upon  other  landowners,  except 
that  he  cannot  collect  and  turn  them  in  a  definite  channel 
upon  his  neighbor's  land.  With  this  qualification,  any  loss  or 
injury  in  respect  to  percolating  waters  which  the  owner  there- 
of may  inflict  upon  other  landowners  by  his  use  of  his  own 
land  and  the  waters  therein,  is  damnum  absque  injuria. 

This  rule  has  been  modified  by  the  later  and  better  consid- 
ered American  cases  to  the  elTect  that  one  landowner  cannot 
by  the  unreasonable  use  of  his  own  land  interfere  with  the 
rights  of  his  neighbor  in  the  percolating  waters  upon  his  land. 
The  rights  of  each  landowner  in  respect  to  percotating  waters 
are  to  some  extent  limited  by  the  corresponding  rights  of  ad- 
jacent landowners.®^ 


"Per  Henshaw,  J.,  in  City  of  Los  Angeles  v.  Hunter,  156  Cal.  603, 
105  Pac.  755.    Quoted  in  Bower  v.  Moorman  (Idaho),  147  Pac.  496. 
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Arroyo  Ditch  &  Water  Co.  v.  Baldwin,  155  Cal.  280,  100  Pac.  824; 
Howard  v.  Perrin,  8  Ariz.  347,  76  Pac.  460. 

"  See  generally,  30  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  311-315;  notes  in. 
64  Am.  Dec.  727;  67  Am.  St.  Rep,  663;  99  Am.  St.  Rep.  66;  64  L.  R.  A. 
236. 

The  title  of  a  land  owner  to  percolating  water  on  his  land  ceases 
when  such  water  finds  its  way  to  a  natural  stream,  and  the  mere  fact 
that  such  water  imperceptibly  emanated  from  his  land  does  not  give 
him  the  right  to  recapture  it  after  it  has  reached  the  channel  of  the 
stream.    Boyce  v.  Cupper,  57  Ore.  256,  61  Pac.  642. 
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The  law  in  the  Western  states  in  regard  to  percolating  wa^ 
ters  is  in  a  transition  state.  In  view  of  the  extreme  impor- 
tance of  water  in  the  development  of  the  resources  of  the 
country,  and  the  general  policy  of  the  courts  to  encourage  irri- 
gation as  much  as  possible,  it  seems  inevitable  that  the  earlier 
rule  established  in  other  jurisdictions  which  extended  the 
maxim  cujus  est  solum,  ejus  est  usque  ad  coelum  et  ad  inferos 
fully  to  percolating  waters,  will  be  substantially  modified  in 
the  arid  states,  especially  where  percolating  waters  are  largely 
available  for  irrigation,  by  the  equal  application  of  the  other 
maxim  sic  utere  tuo  ut  alienum  non  l^das. 

In  none  of  the  Western  states,  with  the  possible  exception 
of  California,  can  it  be  said  that  the  law  on  this  subject  is 
settled.  Very  few  cases  have  as  yet  been  decided.*®  In  Colo- 
rado the  court  has  expressly  declined  to  announce  any  rule 
until  required  to  do  so  by  the  presentation  of  a  proper  case 
calling  for  it." 


••See  Vanderwork  v.  Hewes,  15  N.  Mex.  439,  110  Pac.  567;  Boyce  v. 
Cupper,  57  Ore.  266,  61  Pac.  642. 

The  older  rule  seems  to  prevail  in  Utah.  Wilson  Creek  Irr.  Co.  v. 
Michaelson,  21  Utah  248,  60  Pac.  943,  81  Am.  St.  657,  51  L.  R.  A.  280; 
Herrman  Irr.  Co.  v.  Keel,  25  Utah  96,  69  Pac.  719. 

See,  also,  Herrman  Itt.  Co.  v.  Butterfield  Min.  Co.,  19  Utah  455,  57 
Pac.  537,  51  L.  R.  A.  930. 

See,  however.  Gams  v.  Rollins,  41  Utah  260,  125  Pac.  867  (citing 
the  text). 

•*  Smith  Canal  or  Ditch  Co.  v.  Colorado  Ice,  etc.,  Co.,  34  Colo.  485,  82 
Pac.  940,  3  L.  R.  A.  (N.  SO  1148.    In  this  case  Campbell,  J.,  said: 

"The  law.  regulating  the  ownership  of  percolating  waters  in  the 
arid  states  is  now  of  great — as  time  passes  will  be  of  still  greater — 
importance;  and  until  a  proper  case  is  presented  calling  for  it,  we  de- 
cline to  announce  the  rule  applicable  to  our  local  conditions.  We  make 
this  observation  in  view  of  the  fact  that  after  the  briefs  on  thi^  appeal 
were  in,  the  Supreme  Court  of  California,  in  a  series  of  cases,  has  con- 
sidered this  important  question,  and  established  for  that  jurisdiction 
the  rule  that  the  right  of  an  owner  of  land  to  use  water  percolating 
therein  is  the  right  only  to  a  reasonable  use  thereof  for  the  benefit 
and  enjoyment  of  his  land.  To  what  extent,  if  at  all,  the  common-law 
doctrines  of  ownership  of  percolating  waters  shall  be  modified,  was 
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g^  46.  -  California  Doctrine  of  Percolating  Waters. 

In  California  the  earlier  cases  adhered  to  the  old  doctrine,®® 
but  recently  a  line  of  decisions  beginning  with  the  important 
case  of  Ksi,tz  v.  Walkinshaw,  decided  in  1903,®^  have  intro- 
duced a  decided  modification  of  the  older  rule  along  the  line 
above  suggested.  The  cases  have  been  determined  largely 
upon  their  own  peculiar  facts,  and  the  exact  effect  of  each  case 
in  establishing  a  general  rule  of  law  on  the  subject  is  not  al- 
ways clear.  In  general  the  early  coirimon-law  rule  that  the 
owner  of  the  soil  is  th€  absolute  owner  of  the  waters  perco- 
lating therein,  ha?  been  rejected,  and  a  new  or  modified  doc- 
trine has  been  adopted  to  the  effect  that  all  the  landowner;^ 
owning  lands  lying  over  the  same  water-bearing  strata  have 
correlative  rights  in  the  percolating  waters  in  their  lands; 
that  each  may  use  such  waters  reasonably,  but  that  no  one 
can  use  the  water  unreasonably  to  the  prejudice  of  his  neigh- 
bor. More  in  detail,  the  owner  of  land  in  which  percolating 
waters  occur  may  make  a  reasonable  use  of  such  waters  for 
the  benefit  of  his  own  land  lying  over  the  common  water  belt ; 
but  he  cannot  waste  or  use  in  an  unreasonable  manner  the 
water  on  such  land,  nor  divert  it  to  distant  lands  not  situated 
over  the  same  water-bearing  strata,  to  the  detriment  of  other 


held  to  depend  upon  the  particular  facts  of  the  case;  but  in  any  con- 
troversy of  this  nature  the  general  doctrine  'cujus  solum'  might  be, 
the  court  said,  qualified  by  the  maxim  'sic  utere  tuo'." 

**  Hanson  v.  McCue,  42  Cal.  803,  10  Am.  Rep.  299;  Huston  v.  Leach, 
53  Cal.  262;  Southern  Pac.  R.  Co.  v.  Dufour,  95  Cal.  615,  30  Pac.  783. 

•Katz  V.  Walkinshaw,  141  Cal.  li6,  70  Pac.  663,  74  Pac.  766,  99 
Am.  St.  85,  64  L.  R.  A.  286.  In  this  case  it  was  held  that  one  of  two 
landowners  owning  separate  tracts  of  land  lying  over  the  same  water- 
bearing strata  had  no  right  to  develop  and  divert  the  water  for  sale 
to  other  persons  to  be  used  on  distant  lands,  not  situated  over  the 
same  water  belt,  where  the  effect  of  such  diversion  was  to  deprive  the 
owner  of  the  adjacent  tract  of  his  use  of  the  water.  In  the  opinions 
in  this  case  the  court  stated  the  law  substantially  as  stated  in  the  text. 
In  a  note  to  this  case  appended  to  the  report  in  99  Am.  St.  Rep.  66,  75, 
it  is  said:  ''No  case  in  its  contribution  to  the  law  upon  this  subject 
exceeds  in  value  th^  principal  case." 
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proprietors;  but  so  long  as  other  proprietors  are  not  injur- 
iously affected,  there  is  no  limitation  to  be  placed  upon  the 
right  of  each  proprietor  to  develop  the  percolating  waters 
found  upon  his  own  land  and  use  them  upon  such  land,^®  or 
even  divert  them  to  distant  lands/^ 

It  will  be  seen  that  the  California  doctrine  is  in  the  main  the 
same  as  the  common-law  doctrine  of  riparian  rights,  the  rules 
applicable  to  riparian  owners  along  the  same  surface  stream 
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Katz  V,  Walkinshaw,  141  Cal.  116,  70  Pac.  663,  74  Pac,  766,  99  Am. 
St.  35,  64  L.  R.  A.  236;  McClintock  v.  Hudson,  141  Cal.  275,  74  Pac. 
849,  Cohen  v.  La  Canada  Land  &  Water  Co.,  142  Cal.  437,  76  Pac.  47, 151 
Cal.  680,  91  Pac.  584;  Montecito  Valley  Water  Co.  v.  Santa  Barbara, 
144  Cal.  578,  77  Pac.  1113;  Newport  v.  Temescal  Water  Co.,  149 
Cal.  531,  87  Pac.  372,  6  L.  R.  A.  (N.  S.)  1098;  Verdugo  Canon 
Water  Co.  v.  Vferdugo,  152  Cal.  655,  93  Pac.  1021;  Burr  v.  Maclay 
Rancho  Water  Co.,  154  Cal.  434,  98  Pac.  260,  S.  C.  160  Cal.  268,  116 
Pac.  715;  Barton  v.  Riverside  Water' Co.,  155  Cal.  509,  101  Pac.  790; 
23  L.  R.  A.  (N.  S.)  331;  City  of  Los  Angeles  v.  Hunter,  156  Cal.  603, 
105  Pac.  55 ;  Hudson  v..  Dailey,  156  Cal.  617,  105  Pac.  748 ;  Miller  v.  Bay 
Cities  Water  Co.,  157  Cal.  256,  107  Pac.  115;  Ex  parte  Elam,  6  Cal. 
App.  233,  91  Pac.  811. 

As  to  artesian  wells,  see  Hudson  v.  Dailey,  156  Cal.  617,  105  Pac. 
748. 

"  Burr  V.  Maclay  Rancho  Water  Co.,  154  Cal.  434,  98  Pac.  260.  In 
this  case  it  was  held  that  the  right  of  one  landowner  to  raise  the  per- 
colating waters  on  his  land  for  use  on  distant  lands  is  subject  to  the 
reasonable  use  of  the  water  on  other  lands  overlying  the  supply.  After 
such  use  by  his  neighbors,  each  landowner  may  divert  the  surplus  to 
distant  lands,  or  if  the  adjoining  owners  do  not  use  the  water,  he  may 
80  divert  all  the  regular  supply  until  the  adjoining  landowners  are 
ready  and  begin  to  use  it.  In  so  holding  Shaw,  J.,  said:  "It  is  not  the 
policy  of  the  law  to  permit  any  of  the  available  waters  of  the  country  to 
remain  unused,  or  to  allow  one  having  the  natural  advantage  of  a  sit- 
uation, which  gives  him  a  legal  right  to  water,  to  prevent  another  from 
using  it  while  he  himself  does  not  desire  to  do  so.  The  established  and 
settled  law  of  riparian  rights  in  running  streams,  which  have  become 
vested  rights,  may  compel  a  different  rule  with  regard  to  such  waters 
in  some  instances,  but  these  rules  of  law  do  not,  of  necessity,  control 
rights  in  percolating  waters.  The  most  that  should  be  allowed  in 
such  circumstances  is  to  give  a  party  the  aid  of  the  courts  to  protect 
his  right  and  prevent  the  destruction  of  his  source  of  supply  by  excess- 
ive use  or  other  cause.  The  court  unquestionably  has  power  to  make 
reasonable  regulations  for  the  use  of  such  water  by  the  respective  par- 
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being  applied  to  the  analogous  case  of  the  owners  of  lands 
overl3ring  a  common  stratum  of  percolating  water." 

The  Washington  court  has  announced  practically  the  same 
doctrine.  Thus  in  1913  the  court,  by  Gose,  J.,  said:  ."The 
principles  of  natural  justice  aif3  equity  demand  the  recogni- 
•  tion  of  correlative  rights  in  percolating  subterranean  waters 
so  that  each  landowner  may  use  such  water  only  in  a  reason- 
able manner  and  to  a  reasonable  extent  upon  his  own  land  and 
without  undue  interference  with  the  rights  of  other  landown- 
ers to  a  like  use  and  enjoyment  of  waters  percolating  beneath 
their  lands.""    The  doctrine  has  also  found  favor  in  Idaho." 

The  doctrine  of  percolating  waters  here  considered  applies 
only  to  waters  underlying  large  areas  of  land,  and  not  a  small 
quantity  of  water  percolating  to  the  surface  from  an  unknown 
source  and  forming  a  small  pool  or  pond  upon  the  land  of  a 
single  owner." 

§47.    Springs. 

With  respect  to  the  rights  of  the  owners  of  lands  in  which 
springs  are  located  in  the  waters  of  such  springs,  the  authori- 
ties distinguish  between  springs  which  are  fed  by  the  seeping 
of  water  through  and  from  the  surrounding  earth,  and  those 
that  are  formed  by  the  breaking  out  of  definite  underground 
watercourses.  Springs  of  the  former  class  are  governed  by 
the  law  of  percolating  waters,  while  those  of  the  latter  class 


ties,  fixing  the  t^mes  when  each  may  take  it  and  the  quantity  to  be 
taken,  provided  they  be  adequate  to  protect  the  person  having  the 
paramount  right  in  the  substantial  enjoyment  of  that  right,  and  to 
prevent  its  ultimate  destruction/' 

For  further  proceedings  in  the  same  case,  see  Burr  v.  Maclay  Rancho 
Co.,  160  Cal.  268,  116  Pac.  15. 

"  Miller  v.  Bay  Cities  Water  Co.,  157  Cal.  256,  107  Pac.  115. 

"  Patrick  v.  Smith,  75  Wash.  407,  134  Pac.  1076. 

**  Bower  v.  Moorman  (Idaho) ,  147  Pac.  466. 

'•  Vanderwork  v  Hewes,  15  N.  Mex.  439,  110  Pac.  597. 
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are  governed  by  the  same  rules  of  law  as  surface  streams^® 
In  the  absence  of  evidence  as  to  its  source,  it  will  be  pre- 
sumed that  a  spring  is  formed  and  f&d  by  the  percolating  of 
water  through  the  surrounding  soil,  and  is  not  an.  outbreak 
upon  the  surface  of  a  subterranean  stream/^ 

§  48.    Waters  Artificially  Developed. 

The  water  rights  of  a  riparian  owner,  as  such,  extend  only 
to  the  water  of  natural  streams,  naturally  flowing  therein. 
No  riparian  rights  can  be  claimed  in  the  water  flowing  in  an 
artificial  channel,^^  or  in  the  water  artificially  developed  and 
turned  into  a  natural  channel.  The  right  to  the  artificial  in- 
crement of  a  stream  is  entirely  distinct  from  the  right  to  the 
natural  fiow.  Such  increment  belongs  to  the  person  by  whom 
it  was  developed,  and  the  riparian  proprietors  along  the  stream 
have  no  right  or  interest  therein,  and  the  owner  may  use  or 
withdraw  it  from  the  channel  at  pleasure,  so  long  as  he  does 
not,  in  so  doing,  interfere  with  the  rights  of  other  persons  in 
the  natural  fiow  of  the  stream.^® 

Thus,  where  an  upper  proprietor,  by  providing  artificial 


'•  Metcalf  V.  Nelson,  8  S.  Dak.  57,  65  N.  W.  911,  59  Am.  St.  746. 

See  Farnham  on  Waters,  §§  936,  944,  948;  Town  of  Suisun  City  v.  De 
Freitas,  145  Cal.  350,  75  Pac.  1092;  Powers  v.  Perry,  12  Cal.  App.  77, 
106  Pac.  595 ;  McEvoy  v.  Taylor,  56  Wash.  357,  105  Pac.  851 ;  Mason  v. 
Yearwood,  58  Wash.  276,  108  Pac.  608. 

"Gould  on  Waters  (3d  Ed.),  §  281;  Hanson  v.  McCue,  42  Cal.  303; 
Metcalf  V.  Nelson,  8  S.  Dak.  57,  65  N.  W.  911,  59  Am.  St.  746. 

"Green  V.  Carotta,  72  Cal.  267,  13  Pac.  685. 

"•Paige  V.  Rocky  Ford  Canal  &  Irr.  Co.,  83  Cal.  84,  21  Pac.  1102, 
23  Pac.  875;  Wiggins  v.  Muscupiabe  Land  &  Water  Co.,  113  Cal.  182, 
32  L.  R.  A.  667,  45  Pac.  164,  54  Am.  St.  337;  Mayberry  v.  Alhambra 
Addition  Water  Co.,  125  Cal.  444,  54  Pac.  530;  Vineland  Irr.  Dist.  v. 
Azusa  Irr.  Co.,  126  Cal.  495,  58  Pac.  1059,  46  L.  R.  A.  820 ;  Churchill  v. 
Rose,  136  Cal.  576,  69  Pac.  416;  Roberts  v.  Crafts,  141  Cal.  20,  74  Pac. 
281;  Pomona  Land  &  Water  Co.  v.  San  Antonio  Water  Co.,  —  Cal.  — , 
93  Pac.  See,  also,  Platte  Valley  Irr.  Co.  v.  Suckers  Irr.,  Mill  &  Imp. 
Co.,  25  Colo.  77,  53  Pac.  334.    And  see  post,  §  95. 

As  to  what  are  "developed"  waters,  see  Garvey  Water  Co.  v,  Hunt- 
ington Land  &  Impi'ovement  Co.,  154  Cal.  232,  97  Pac.  428. 
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means  for  carrying  to  the  land  of  a  lower  proprietor  the  wa- 
ter that  would  naturally  reach  such  land,  is  able  to  save  water 
that  would  otherwise  be  lost  by  absorption  and  evaporation, 
he  is  entitled  to  all  the  water  so  saved,  as  against  the  lower 
proprietor.®*^  So,  also,  a  contract  securing  to  one  of  the  par- 
ties the  right  to  use  the  water  flowing  in  a  natural  channel 
does  not  give  him  the  right  to  water  afterwards  artificially 
developed  and  turned  into  the  stream." 

A  private  owner  of  real  estate  who  constructs  an  artificial 
reservoir  on  his  premises,  in  which  he  collects  and  retains 
surface  water  wholly  on  his  own  premises,  is  the  absolute 
owner  thereof  and  may  use  and  control  the  whole  thereof  as 
he  may  see  fit  so  long  as  he  does  no  injury  thereby  to  others.®^ 
So,  also,  where  one  sinks  an  artesian  well  on  his  own  premises 
he  is  the  absolute  owner  of  the  water  flowing  therefrom.®* 

III.    WHAT    LANDS    ARE    WITHIN    APPLICATION    OP 

DOCTRINE. 

§  49    Right  Limited  to  Riparian  Lands. 

The  right  of  a  riparian  owner  to  use  the  water  of  a  stream 
for  irrigation  exists  simply  by  virtue  of  his  ownership  of  the 
lands  adjacent  to  the  stream,  and,  as  has  already  been  seen, 
is  annexed  to  the  soil  of  such  lands  as  part  and  parcel  thereof. 
It  follows,  necessarily,  that  the  right  does  not  extend  to  one 
who  is  not  a  riparian  owner,®*    Or,  to  put  it  in  another  way. 


.   **  Wiggins  V.  Mascupiabe  Land  &  Water  Co.,  113  Cal.  182,  46  Pac. 
160,  24  Am.  St.  337. 

"Mayberry  v.  Alhambra  Addition  Water  Co.,  125  Cal.  444,  54  Pac. 
630. 

*•  St.  Germain  Irr.  Co.  v.  Hawthorn  Ditch  Co.,  32  S.  Dak.  260,  143 
N.  W.  124. 

"  Ibid. 

"^Hayden  v.  Long,  8  Ore.  244.    See,  also,  Alta  Land  and  Water  Co. 
V.  Hancock,  85  Cal.  219,  24  Pac.  645,  20  Am.  St.  217. 
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the  doctrine  of  riparian  rights  applies  only  to  lands  border- 
ing upon  the  stream.^^ 

Nor  can  a  riparian  owner  exercise  such  right  in  respect  to 
lands  which  are  not  riparian.  He  has  no  right,  by  virtue 
merely  of  his  riparian  ownership,  to  divert  to  non-riparian 
lands,  to  be  there  used,  the  water  which  he  has  a  right  to  use 
on  riparian  lands,  but  which  he  does  not  so  use/^  The  riparian 
rights  of  the  owner  of  land  bordering  on  a  stream  do  not  ex- 
tend to  other  land  owned  by  him,  not  itself  bordering  on  the 
stream,  arid  not  contiguous  to  the  former  tract.®^ 

Since  a  riparian  owner  has  himself  no  right  to  use  the 
water  on  non-riparian  lands,  he  cannot  convey  such  right  to 
another,  at  least  not  to  the  detriment  of  other  riparian  proprie- 
tors.^^ As  against  himself  or  his  grantee  a  riparian  owner 
may  contract  for  the  diversion  of  the  water  to  non-riparian 
lands,  but  the  rights  of  inferior  proprietors  will  not  be  affected 
by  such  contract.®® 

It  is  to  be  observed  that  the  foregoing  has  reference  to  the 
right  of  a  riparian  owner  as  such  to  the  use  of  the  water  of 
the  stream  as  against  lower  riparian  proprietors;  more  ex- 
tensive rights  may  be  acquired  by  grant  or  prescription,  or, 
when  allowed,  by  condemnation.  So,  also,  there  is  good  reason 
in  the  arid  region  for  permitting  a  riparian  owner  to  use  the 


*  Gallatin  v.  Corning  Irr.  Co.,  163  Cal.  405,  126  Pac.  864;  Miller  v. 
Baker,  68  Wash.  19,  122  Pac.  604. 

"  Union  Mill  &  Mining  Co.  v.  Dangberg,  81  Fed.  73 ;  Chauvet  v.  Hill, 
93  Cal.  407,  28  Pac.  1066;  Gould  v.  Eaton,  117  Cal.  539,  49  Pac.  577, 
38  L.  R,  A.  181 ;  Bathgate  v.  Irvine,  126  Cal.  135,  58  Pac.  442,  77  Am. 
St.  158;  Montecito  Valley  Water  Co.  v.  Santa  Barbara,  151  Cal.  377, 
90  Pac.  935;  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W/.  781,  60 
L.  R.  A.  889,  108  Am.  St.  647. 

"  See  Sparks  Mfg.  Co.  v.  Town  of  Newton,  57  N,  J.  Eq.  367,  41  Atl. 
385. 

"Gould  V.  Eaton,  117  Cal.  539,  49  Pac.  577,  38  L.  R.  A.  181;  Duck- 
worth V.  Watsonville  Water,  etc.,  Co.,  150  Cal.  520,  89  Pac.  338. 

"  Gould  V.  Eaton,  117  Cal.  B39,  49  Pac.  577,  38  L.  R.  A.  181 ;  Gould  v. 
Stafford,  91  Cal.  155,  27  Pac.  543;  Yocco  v.  Conroy,  104  Cal.  468,  38 
Pac.  107. 
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water  on  non-riparian  as  well  as  riparian  lands,  when  the  wa- 
ter  supply  is  abundant,  and  no  possible  injury  could  result 
to  lower  proprietors.®^  It  is  certain,  however,  that  he  cannot 
do  this  where  it  would  in  any  way  interfere  practically  with 
the  rights  of  lower  pmprietors. 

§  50.    What  Lands  Are  Riparian — In  General^ 

Some  questions  have  been  raised  as  to  what  lands  are  to  be 
considered  riparian,  within  the  sense  of  the  preceding  section. 
Literally,  of  course,  riparian  lands  are  lands  bordering  upon 
a  stream,  but  it  is  sometimes  a  question  as  to  how  far  back 
from  the  stream  the  land  may  be  considered  riparian.  There 
is  very  little  judicial  authority  on  the  question.  It  is  plainly 
not  possible  to  define  the  distance  to  which  the  riparian  pro- 
prietor's right  to  use  the  water  for  irrigation  or  other  pur- 
poses extends,  but  this  will  depend  upon  the  circiunstances  of 
each  case.  The  only  general  rule  that  can  be  laid  down  is 
that  the  distance  and  use  should  be  reasonable.®^ 

The  question  whether  a  particular  tract  of  land  is  riparian 
will  depend  not  only  upon  its  situation  with  reference  to  a 
stz^^on,  but  also  upon  the  fact  of  ownership.  To  be  a  riparian 
proprietor,  a  person  must,  of  course,  own  land  bordering  on 
tiie  stream,  and  hence  the  owner  of  a  tract  of  land  which  does 
not  itself  touch  the  stream,  although  it  may  lie  in  the  valley 


•*  See  Earl  of  Norbury  v.  Kitchin,  7  Law  Times  (N.  S.)  685,  stated 
in  note  to  §  58,  post. 

See,  also,  Laurie  v.  Sillsby,  76  Vt.  240,  56  AtL  1106,  104  Am.  St.  927 ; 
82  Vt.  505,  74  Atl.  94. 

•*  Sparks  Mfg.  Co.  v.  Town  of  Newton,  57  N.  J.  Eq.  367,  41  Atl. 
385.  This  was  a  case  involving  the  right  to  use  water  for  municipal 
purposes. 

See,  also,  Jones  v.  Conn.,  39  Ore.  30,  64  Pac.  855,  65  Pac.  1068,  54  L. 
R.  A.  630,  87  Am.  St.  634,  quoting  this  portion  of  the  text. 

All  surveys  of  land  which  abut  upon  a  junning  stream  are  riparian 
as  to  all  that  portion  of  the  survey  which  lies  within  the  watershed  of 
the  stream.  Matagorda  Canal  Co.  v.  Markham  Irr.  Co.,  —  Tex. — ,  154 
S.  W.  1176. 
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of  the  stream,  so  that  it  would  be  riparian  land  if  belonginsr 
to  the  same  owner,  and  forming  a  part  of  the  same  tract  with 
land  bordering  on  the  stream,  is  not  a  riparian  owner,  and  his 
land  is  not  riparian  land.  Hence,  the  same  piece  of  land  might 
be  riparian,  or  not,  according  to  the  situs  of  the  title.®^ 

§  51.    Land  Lying  Beyond  Watershed. 

According  to  California  decisions,  land  which  is  not 
within  the  watershed  of  a  stream,  although  forming  a  portion 
of  the  same  tract  with  riparian  land,  is  not  riparian  with  re- 
spect to  said  stream,  and  the  owner  thereof  has  no  right,  as  a 
riparian  owner,  to  use  the  water  of  the  stream  on  such  land.®^ 
The  principal  reasons,''  says  Judge  Shaw  in  a  recent  case,®* 
for  the  rule  confining  riparian  rights  to  that  part  of  lands 
bordering  on  the  stream  which  are  within  the  watershed  are 
that,  where  the  water  is  used  on  such  land  it  will,  after  such 
use,  return  to  the  stream,  so  far  as  it  is  not  consumed,  and 


til 
it 


"See  Palmer  v.  Dodd,  64  Mich.  474,  31  N.  W.  109;  Stark  v.  Miller, 
113  Mich.  465,  71  N.  W.  876.     (Not  irrigation  cases.) 

"Chauvet  v.  Hill,  93  Cal.  410,  28  Pac.  1066;  Bathgate  v.  Irvine,  126 
Cal.  135,  58  Pac.  442,  77  Am.  St.  158 ; "  Southern  California  Investment 
Co.  V.  Wilshire,  144  Cal.  68,  77  Pac.  767 ;  Anaheim  Union  Water  Co.  v, 
FuUer,  150  Cal.  327,  88  Pac.  978,  11  £.  R.  A.  (N.  S.)  1062;  Arroyo  Ditch 
&  Water  Co.  v.  Baldwin,  155  Cal.  280,  100  Pac.  874. 

The  owner  of  riparian  lands  which  are  valueless  for  agricultural 
purposes  has  no  right  to  take  the  water  from  the  stream  for  use  heyond 
the  watershed.  Montecito  Valley  Water  Co.  v.  Santa  Barbara,  151  Cal. 
377,  90  Pac.  935.  But  an  upper  proprietor  cannot  object  to  a  diversion 
of  the  water  by  lower  proprietors  to  land  beyond  the  watershed  after  it 
has  passed  his  land.  Arroyo  Ditch  &  Water  Co.  v.  Baldwin,  155  Cal. 
780, 100  Pac.  874. 

Where  two  streams  unite,  the  rule  to  be  applied  in  regard  to  riparian 
rights  therein  is  that,  each  is  to  be  considered  as  a  separate  stream 
with  regard  to  lands  abutting  thereon  above  the  junction,  and  land 
lying  within  the  watershed  of  one  stream  above/ that  point  is  not  to  be 
considered  as  riparian  to  the  other  stream. 

Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  327,  88  Pac.  978. 

••  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  327,  88  Pac.  978,  il 
L.  B.  A.  (N.  S.)  1062. 
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that,  as  the  rainfall  on  such  land  feeds  the  stream,  the  land 
is  in  consequence  entitled,  so  to  speak,  to  the  use  of  its  waters." 

It  has  been  held  in  Oregon  that  so  long  as  the  land  forms 
a  continuous  tract  extending  from  the  banks  of  the  stream 
and  belonging  to  the  riparian  proprietor,  it  is  immaterial  that 
a  portion  of  it  is  cut  off  from  the  stream  by  a  natural  ridge 
so  that  water  diverted  to  such  portion  will  not  find  its  way 
back  to  the  stream;  that  all  of  such  land  is  riparian  to  the 
stream  and  the  part  so  cut  off  may  be  irrigated  therefrom.®^ 
The  Oregon  court  based  its  decision  chiefly  upon  the  principle 
of  the  reasonableness  of  the  use,  declaring  that  the  extent  of 
the  riparian  owner's  right  to  use  the  water  is  not  to  be  deter- 
mined by  the  area  or  contour  of  his  land,  but  by  its  effect 
upon  other  riparian  proprietors.  In  the  case  before  the  court 
the  amount  of  water  diverted  to  land  beyond  the  watershed 
was  not  sufficient  to  interfere  materially  with  the  rights  of 
other  riparian  owners,  but  abundant  water  was  left  in  the 
stream  for  the  use  of  all. 

Upon  the  authority  of  the  Oregon  case  just  cited,  the  Texas 
court,  while  recognizing  the  doctrine  that  a  riparian  proprie- 
tor cannot  ordinarily  divert  water  to  land  lying  beyond  the 
watershed  of  the  stream,  suggests  that  "conditions  might  ex- 
ist that  would  authorize  the  court  to  extend  this  rule  so  as 
to  permit  water  to  be  carried  beyond  the  watershed ;  for  ex- 
ample, if  the  drainage  area  be  small  and  the  supply  of  water 
abundant,  so  that  other  riparian  owners  would  not  be  de- 
prived of  an  ample  supply,  it  might  not  be  an  unreasonable 
use  to  carry  the  water  beyond  the  watershed."^® 

It  is -submitted  that  the  doctrine  that  water  may  be  diverted 


••  Jones  V.  Conn,  39  Ore.  30,  64  Pac.  855,  65  Pac.  1068,  54  L.  R.  A. 
630. 

•^  Watkins  Land  Co.  v.  Clements,  9S  Tex.  578,  86  S.  W.  733,  107  Am. 
St.  653,  70  L.  R.  A.  964.  See,  also,  the  opinion  of  the  court  of  civil 
appeals  to  the  effect  that  land  lying  beyond  the  watershed  is  not  ripa- 
rian.    Clements  v.  Watkins  Land  Co.,  (Tex.  Civ.  App.),  32  S.  W.  665. 


--♦ 
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by  a  riparian  owner/  as  such,  to  irrigate  land  lying  beyond 
the  watershed  of  the  stream,  is  a  departure  from  established 
principles,  though  possibly  such  departure,  in  the  circum- 
stances stated,  may  be  justified  in  the  arid  regions.  But  ac- 
cording to  the  doctrine  of  the  common-law,  it  is  not  material 
that  the  lower  proprietor  still  has  left  enough  water  for  his 
own  use;  he  has  a  right  to  the  continued  flow  of  the  stream, 
whether  he  needs  to  use  the  water  or  not,  except  as  against 
a  reasonable  use  by  the  upper  proprietor;  and  it  may  be 
doubted  whether  such  use  as  prevents  the  return  of  the  un- 
consumed  surplus  water  by  percolation,  is  reasonable,  at  least 
where  it-  results  in  an  appreciable  diminution  in  the  flow  of 
the  stream.  At  the  same  time  it  seems  that  a  mere  senti- 
mental right  of  a  lower  proprietor  to  have  the  stream  con- 
tinue to  flow  past  his  land,  where  he  does  not  and  cannot  use 
the  water  for  practical  purposes,  ought  not  to  weigh  very 
heavily  in  the  arid  regions  where  irrigation  is  so  essential  to 
the  development  of  the  country.  It  should  also  be  remem- 
bered, however,  that  the  present  needs  or  a  lower  proprietor 
may  not  be  the  measure  of  his  future  needs,  and  permitting 
an  upper  proprietor  to  use  on  non-riparian  land  water  which 
the  lower  proprietor  does  not  need  at  first,  may  enable  him  to 
gain  a  prescriptive  right  to  the  water  which  .the  lower  proprie- 
tor might  need  at  some  future  time.  It  seems,  then,  that  the 
extension  of  the  use  of  the  water  to  land  lying  beyond  the 
watershed  should  be  admitted  with  caution. 

t 

§  52.    Enlargement  of  Area  by  Subsequent  Acquisition. 

Subject  always  to  the  limitation  that  the  use  of  water"  by 
one  riparian  owner  must  be  reasonable  with  respect  to  the 
rights  of  other  riparian  owners,  it  would  seem  on  principle 
that  all  land  forming  a  continuous  tract  belonging  to  the 
owner  of  the  bank  of  the  stream  should  be  considered  as  ri- 
parian, however  far  back  from  the  bank  it  may  extend,  at 
least  to  the  limit  of  the  watershed  of  the  stream,  and  this  not- 
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withstanding  the  fact  that  the  land  constituting  such  tract 
may  have  been  acquired  by  such  owner  in  separate  x)arcels  at 
different  times. 

There  is  some  conflict  among  the  authorities  as  to  whether 
this  is  the  law,  that  is,  whether  land  acquired  by  the  riparian 
owner  subsequently  to  his  acquisition  of  the  tract  immediately 
bordering  on  the  stream,  and  constituting  an  enlargement  or 
extensipn  of  his  original  riparian  tract,  may  be  considered  as 
riparian.  It  seems  that  this  question  can  hardly  become  of 
importance  except  in  the  arid  regions,  and  in  connection  with 
the  use  of  water  for  irrigation.  Other  rights  of  the  riparian 
owner,  such  as  the  right  to  the  continued  flow  of  the  stream 
and  its  freedom  from  pollution,  can  usually  be  important  only 
in  connection  with  land  lying  reasonably  near  the  stream ;  but 
the  irrigator  may  be  just  as  much  interested  in  the  use  of  the 
water  on  his  lands  lying  remote  from  the  stream  as  on  lands 
near  by,  and  in  view  of  the  great  desirability  of  the  widest 
possible  extension  of  agricultural  development  in  the  West, 
it  would  seem  that  a  liberal  policy  in  this  regard  should  be 
adopted. 

In  accordance  with  this  view  it  was  held  in  a  recent  well 
considered  case  in  Oregon,  that  the  right  of  a  riparian  proprie- 
tor to  use  the  water  of  the  stream  for  irrigation  is  not  limited 
to  its  use  on  land  originally  acquired  by  him  along  the  stream, 
but  extends  also  to  subsequently  acquired  land  lying  away 
from  the  stream  but  contiguous  to  the  original  tract.®^  In 
this  case  Chief  Justice  Bean,  after  quoting  several  authori- 
ties, including  the  first  edition  of  this  work,  said:  'It  would 
seem,  therefore,  that  any  person  owning  land  which  abuts 
upon  or  through  which  a  natural  stream  of  water  flows  is  a 
riparian  proprietor,  entitled  to  the  rights  of  such,  without 
regard  to  the  extent  of  his  land,  or  from  whom  or  when  he 
acquired  his  title.    The  fact  that  he  may  have  procured  the 


*"  Jones  V.  Conn,  39  Ore.  30,  64  Pac.  855,  87  Am.  St,  634,  54  L.  R.  A. 
630. 
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t 

particular  tract  washed  by  the  stream  at  one  tiipe  and  subse- 
quently purchased  land  adjoining  it,  will  not  make  him  any 
the  less  a  riparian  proprietor,  nor  should  it  alone  be  a  valid 
objection  to  his  using  the  water  on  the  land  last  acquired. 
The  only  thing  necessary  to  entitle  him  to  the  right  of  a 
riparian  proprietor  is  to  show  that  the  body  of  land  owned* 
by  him  borders  upon  the  stream." 

The  Kansas  court  seems  to  incline  to  the  same  view  in  a 
recent  case  in  which  it  is  declared  that  the  principles  of  equal- 
ity of  right  "should  control  the  use  of  water  for  irrigation 
purposes  by  those  whose  land  is  affected  by  the  presence  of 
the  stream,  irrespective  of  the  accidental  matter  of  govern- 
mental subdivisions  of  the  land.^^ 

On  the  other  hand,  this  doctrine  is  denied  in  California, 
where  it  is  held  that,  where  the  owner  of  riparian  land  m- 
quires  title  to  other  land  contiguous  thereto,  but  lying  away 
from  the  stream,  the  land  so  acquired  does  not  become  ripar 
rian.  Otherwise  it  would  follow  that  the  riparian  rights  ac- 
quired by  a  purchase  of  a  tract  of  land  upon  a  stream  would 
extend  to  all  lands  he  might  subsequently  acquire,  no  matter 
from  whom,  nor  under  what  titles,  nor  how  distant  from  the 
stream,  provided  he  owned  all  the  land  between  the  stream 
and  the  land  so  purchased,®^  In  the  case  cited  the  tracts  of 
land  in  question  were  quarter-sections  granted  each  by  a  sepa- 
rate patent,  based  upon  a  separate  entry,  and  constituted, 
therefore,  distinct  tracts  of  land,  and  the  court  held  that  mere 
contiguity  cannot  extend  a  riparian  right  which  is  appurten- 
ant to  one  quarter-section,  to  another,  although  both  are 
owned  by  the  same  person. 

The  same  doctrine  was  asserted  by  the  California  court  in 
a  more  recent  case  involving  somewhat  different  facts.  In 
this  case  the  owner  of  a  tract  of  land  abutting  on  a  stream 
sold  a  portion  of  the  tract  not  contiguous  to  the  stream,  and 


•'  Clark  V.  AUaman,  71  Kan.  206,  80  Pac.  571. 

*  Boehmer  v.  Big  Rock  Irr.  Dist.,  117  Cal.  19,  48  Pac.  908. 
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afterwards  repurchased  that  land  so  that  the  riparian  tract 
and  the  part  separated  therefrom  were  again  reunited  into 
one  ,tract  owiied  by  the  riparian  owner.  It  was  held  that,  by 
the  first  sale,  in  the  absence  of  a  special  provision  in  the  con- 
veyance, the  part  seggregated  ceased  to  be  riparian  land  and 
was  cut  off  from  all  participation  in  the  use  of  the  stream, 
and  that  the  riparian  rights  so  lost  did  not  re-attach  to  this 
particular  land  upon  its  reconveyance  to  the  riparian  owner.^®° 
As  pointed  out  by  a  California  author,^®^  the  doctrine  of 
these  California  cases  is  founded  upon  a  misinterpretation  of 
the  case  of  Lux  v.  Haggin,^®^  and  is  inconsistent  with  the  opin- 
ion of  the  court  in  an  earlier  case  to  the  effect  that  the  ripa- 
rian right  extended  to  the  occupants  of  each  and  every  tract 
of  land  held  as  an  entirety  (in  this  instance  consisting  of  1280 
acres)  bordering  upon  the  stream,  whatever  its  extent,^®^  This 

author  severely  criticises  the  rule  laid  down  by  the  California 
decisions. 

The  Nebraska  court  has  followed  the  California  decisions 
and  held  in  a  recent  case  that  the  extent  of  riparian  land  can- 
not, in  any  event,  exceed  the  area  acquired  by  a  single  entry 
or  purchase  from  the  government.^®*     In  so  holding.  Judge 


"^  Anaheim  Union  Water  Co.  v.  FuUer,  150  Cal.  327,  88  Pac.  978. 

In  this  case  the  reconveyance  was  made  to  the  riparian  owner  after 
the  action  was  begun,  but  this  fact  does  not  seem  to  have  been  regarded 
by  the  court  as  materia}. 

'•'Wiel,  Water  Rights  in  the  Western  States  (2d  Ed.),  §§  306,  307. 

"'Lux  V.  Haggin,  69  Cal.  265,  10  Pac.  674.  The  passage  from  this 
case  relied  upon  and  quoted  in  the  case  of  Boehmer  v.  Big  Rock  Irr. 
Dist.,  supra,  is  found  in  69  Cal.  p.  424.  The  court  overlooked  the  fact 
that  the  passage  in  question  referred  to  priorities  between  a  riparian 
owner  and  an  appropriator,  and  not  between  two  or  more  riparian 
owners. 

"*'  Alta  Land,  etc.,  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  645. 

"*  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  781.  In  this 
case  the  question  as  to  whether,  in  view  of  the  policy  of  the  govern- 
ment in  the  disposition  of  its  public  lands,  such  riparian  land  may  ex- 
ceed the  smallest  legal  subdivision  of  a  section,  that  is,  forty  acres,  or 
in  lieu  thereof,  if  an  irregular  tract,  a  designated  numbered  lot,  which 
is  bordered  by  a  natural  stream,  or  over  which  it  flows,  was  raised  but 
left  undecided. 
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Holcomb  said:  "A  riparian  owner's  right  to  the  reasonable 
use  of  water  exists  solely  by  virtue  of  his  ownership  of  the 
lands  over  or  by  which  the  stream  flows.  It  is  obvious  that 
this  right  cannot  be  enlarged  or  extended  by  acquisition  of 
title  to  lands  contiguous  to  the  riparian  land."  So  also  in 
Texas  it  is  said  that  riparian  rights  cannot  extend  beyond  the 
original  survey  as  granted  by  the  government.***'* 

§  53.     Effect  of  Sale  or  Partition  of  Riparian  Land. 

Upon  the  sale  of  riparian  land,  the  riparian  rights  annexed 
thereto,  being  part  and  parcel  of  the  soil,  pass  with  the  land, 
though  not  mentioned  in  the  conveyance,  unless  expressly  ex- 
cluded from  the  grant.*°^  As  stated  in  a  leading  case :  "The 
right  of  the  riparian  proprietor  to  the  flow  of  the  stream  is 
inseparably  annexed  to  the  soil,  and  passes  with  it,  not  as  an 
easement  or  appurtenance,  but  as  part  and  parcel  of  it.""^ 
This  proposition  has  been  frequently  quoted  or  cited  in  cases 
discussing  the  nature  of  the  right  of  the  riparian  proprietor. 

Where  a  part  only  of  the  land  is  conveyed,  the  riparian 
rights  annexed  to  such  part  pass  therewith,  provided  the  part 
conveyed  is  itself  washed  by  the  stream.*^®  But  if  the  owner 
of  riparian  land  conveys  to  another  a  part  of  such  land  not 
itself  abutting  upon  or  extending  to  the  stream,  he  thereby 
cuts  off  the  part  so  conveyed  from  all  participation  in  the  use 
of  the  stream  and  from  ripariap  rights  therein,  unless  the 
conveyance  provides  otherwise;  land  so  seggrated  ceases  to 
be  riparian.**^®    And  it  has  been  held  that  if  such  tract  is 


**  Watkins  Land  Co.  v.  Clements,  98  Tex.  578,  86  S.  W.  733,  70  L.  R. 
A.  964,  107  Am.  St.  653. 

«*  Rianda  v.  Watsonville  Water  &  Light  Co.,  152  Cal.  523,  93  Pac.  79. 

»'  Lux  V.  Haggin,  69  Cal.  255,  390,  10  Pac.  674. 

**"  Smith  V.  Corbit,  116  €al.  587,  48  Pac.  725. 

"*•  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  331,  88  Pac.  78,  11 
L.  R.  A.  (N.  S.)  1062;  Hudson  v.  Dailey,  156  Cal.  624,  105  Pac.  748. 
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afterwards  reconveyed  to  the  riparian  owner,  its  riparian 
rights  do  not  re-attach.^^® 

Where  riparian  land  held  in  cotenancy  is  partitioned  among 
the  several  cotenants,  it  seems  clear  that  each  share  abutting 
on  the  stream,  being  itself  riparian  land,  has  annexed  to  it 
proportionate  riparian  rights,  although  such  riparian  rights 
are  not  referred  to  in  the  partition  deeds  or  decree.  Whether 
the  same  would  be  true  as  to  shares  lying  away  from  the 
stream  may  be  doubted.  It  is  settled,  however,  that  the  ri- 
parian rights  may  themselves  be  partitioned  with  the  land  and 
still  retain  their  character  as  riparian  rights  even  in  connec- 
tion with  shares  not  abutting  on  the  stream."* 

§  54.    Land  Lying  Above  Level  of  Stream. 

The  fact  that  the  land  of  a  riparian  owner  lies  above  the 
level  of  the  stream,  and  so  cannot  be  irrigated  by  the  same 
method  ordinarily  employed  on  other  land,  but  only  by  the 
use  of  pumps  or  othe;r  appliances  for  raising  the  water,  does 
not  affect  the  right  of  the  proprietor  to  use  the  water  on  such 
land."^' 


uo 


Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  331,  88  Pac.  78; 
Strong  V.  Baldwin,  154  Cal.  197,  97  Pac.  178,  129  Aili.  St.  149. 

"^Rose  V.  Mesmer,  142  Cai.  322,  75  Pac  90,  905;  Verdugo  Canon 
Water  Co.  v.  Verdugo,  152  Cal.  655,  93  Pac.  1021 ;  Copeland  v.  Fairview 
Land  &  Water  Co.,  165  Cal.  148,  131  Pac.  119. 

See,  also,  Hudson  v.  Dailey,  156  Cal.  624,  105  Pac.  748. 

Upon  the  partition  of  riparian  land  appurtenant  ditch  rights  pass 
although  not  mentioned  in  the  deed.  Anaheim  Union  Water  Co.  v. 
Ashcraft,  153  Cal.  152,  94  Pac.  613. 

*"Chamock  v.  Higuerra,  111  Cal.  473,  44  Pac.  171,  52  Am.  St.  195; 
32  L.  R.  A.  190;  Jones  v.  Conn,  39  Ore.  45,  64  Pac.  865,  65  Pac.  1068, 
87  Am.  St.  634,  54  L.  R.  A.  630. 

See,  also,  as  to  the  use  of  pumps  in  irrigation,  Verdugo  Canon  Water 
Co.  V.  Verdugo,  152  Cal.  655,  93  Pac.  1021 ;  Garvey  Water  Co.  v.  Hunt- 
ington Land  &  Improvement  Co.,  154  Cal.  282,  97  Pac.  428. 

In  Earl  of  Norbury  v.  Kitdhin,  7  Law  Times  (N.  S.)  685,  it  was 
held  that  a  riparian  proprietor  might  take  water  from  the  ^stream 
by  pumping  machinery,  elevate  it  to  a  reservoir,  and  thence  convey 
it  by  pipe  ^ to  non-riparian  lands,  to  be  there  used;  the  court  holding 
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lY.    M]BASURE  OF  RIGHT  TO  USE  WATER  FOR  IRRI- 
GATION. 

§  55.    In  General — Use  Must  Be  Reasonable. 

*  Having  examined  thd  right  of  a  riparian  proprietor  to  use 
the  water  of  a  stream  for  irrigation  as  to  its  existence  and 
nature,  our  next  inquiry  will  be  as  to  the  extent  of  that  right, 
that  is,  how  much  water  may  an  individual  proprietor  use,  and 
what  are.  his  duties  as  to  such  use  in  respect  to  other  proprie- 
tors. In  the  first  place,  it  may  be  said  that  the  only  general 
rule  that  can  be  laid  down  in  this  connection  of  universal  ap- 
plication is  that  the  use  of  water  for  irrigation  by  a  riparian 
proprietor  must  in  all  cases  be  reasonable,  due  regard  being 
had  to  the  rights  and  needs  of  all  the  other  proprietors  on  the 
stream.    Upon  this  rule  all  the  authorities  are  agreed."^ 

§  56.    What  Is  a  Reasonable  Use. 

In  the  nature  of  things,  no  precise  rule  can  be  laid  down  as 
to  what  constitutes  a  reasonable  use.  The  reasonableness  of 
the  use  will  in  all  cases  be  a  question  of  fact,  depending  upon 
the  i^ircumstances  of  each  particular  case.  In  determining  the 
question  of  reasonableness,  reference  must  be  had  to  a  variety 
of  considerations,  such  as  the  size  of  the  stream,  the  extent 
of  area  to  be  irrigated,  the  character  of  the  soil,  the  nature  of 


tfeat  neither  the  mode  of  diversion,  nor  the  use  to  which  the  water 
was  applied,  was  material,  the  only  question  being  whether  or  not  the 
proprietor  had  taken  more  than  his  reasonable  share  of  the  water. 

""Turner  v.  Eastside  Can.  &  Irr.  Co.  (Col.),  142  Pac.  69. 

See,  generaUy,  cases  cited  throughout  this  chapter. 

The  doctrine  that  a  riparian  owner  is  limited  to  a  reasonable  use  of 
the  water  applies  only  as  between  different  riparian  proprietors;  as 
against  one  who  seeks  to  divert  water  to  non-riparian  lands,  the  riparian 
owner  is  entitled  to  restrain  any  diversion  which  will  deprive  him  of  the 
customary  flow  of  the  water  which  is  or  may  be  beneficial  to  his  land. 
Miller  v.  Madera  Canal  &  Irr.  Co.,  155  Cal.  59,  99  Pac.  502. 

See,  also,  Davis  v.  ISilartin,  157  Cal.  657,  108  Pac.  866. 
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the  crops  to  be  raised,  the  number  and  needs  of  other  proprie- 
tors entitled  to  use  the  water,  and  the  like."* 

Of  these  considerations,  it  is  especially  important  to  observe 
that  the  question  as  to  what  use  of  water  for  irrigation  by  a 
riparian  proprietor  in  a  particular  case  is  reasonable  is  to  be 
determined  with  reference  not  only  to  his  individual  needs, 
but  also  to  the  rights  and  needs  of  other  proprietors.  The 
controlling  principle  is  that  every  proprietor  along  the  stream 
has  an  equal  right  to  its  use  and  benefit.  All  have  a  usufruct, 
while  none  have  any  absolute  property  in  the  water,  and  no 
one  has  a  right  to  use  it  unreasonably,  to  the  injury  of  other 
proprietors*  above  or  below."'*  The  question  has  been  fre-. 
quently  raised  as  to  what  amounts  to  an  injury  in  such  case. 
As  might  be  expected,  the  tendency  of  the  decisions  in  Eng- 
land and  the  Atlantic  states  is  towards  a  less  Uberal  doctrine 
as  to  the  quantity  of  water  that  may  be  consumed  by  a  ripa- 
rian proprietor  for  irrigation  purposes  than  that  established 
in  the  Pacific  states.  In  England,  it  seems  that  any  percepti- 
ble diminution  of  the  water  of  the  stream  would  give  a  right 
of  action  in  favor  of  a  lower  proprietor."®  In  the  eastern 
states,  the  general  trend  of  the  decisions  is  to  the  effect  that 


"*Embrey  v.  Owen,  6  Exch.  353;  Union  Mill  &  Min.  Co.  v.  Ferris, 
2  Sawy.  176,  Fed.  Cas.  No.  14,371 ;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac. 
674;  Gould  v.  Stafford,  77  Cal.  66,  18  Pac.  879;  Heilbron  v.  76  Land  &, 
Water  Co.,  80  Cal.  189,  22  Pac.  62;  Harris  v.  Harrison,  93  Cal.  676,  29 
Pac.  325;  Turner  v.  James  Canal  Co.,  155  Cal.  82,  99  Pac.  520,  132  Am. 
St.  59,  17  Ann.  Cas.  '823 ;  Clark  v.  AUaman,  71  Kan.  206,  80  Pac.  57L; 
Elliot  V.  Fitchburg  R.  Co.,  10  Cush.  (Mass.)  191,  57  Am.  Dec.  85;  Meng 
V.  Coffee,  67  Neb.  500,  93  N.  W.  713,  60  L.  R.  A.  910,  108  Am.  St.  697 ; 
Miller  v.  Miller,  9  Pa.  St.  74;  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co., 
15  S.  l)ak.  519,  91  N.  W.  352;  Red  Water  Land  &  Canal  Co.  v.  Reed, 

26  S.  Dak.  466,  128  N.  W.  703;  Redwater  Land  &  Canal  Co.  v.  Jones, 

27  S.  Dak.  194,  130  N.  W.  85;  Nesalhous  v.  Walker,  45  Wash.  621,  88 
Pac.  1032. 

*"  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371 ; 
Morris  v.  Bean,  146  Fed.  423;  Clark  v.  AUaman,  71  Kan.  206,  80  Pac. 
571;  Meng  v.  Coffee,  67  Neb.  500,  93  N.  W.  713;  Hayward  v.  Mason,  ,54 
Wash.  649,  104  Pac.  141 ;  McEvoy  v.  Taylor,  56  Wash.  357,  105  Pac.  851. 

"•  Embrey  v.  Owen,  6  Exch.  353. 
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any  substantial  diminution  of  the  stream  is  unreasonable,  and 
not  permissible,  but  even  here,  the  main  inquiry  seems  to  be 
whether  the  lower  proprietor  is  materially  injured  or  not.^^^ 
It  is  obvious  that  any  use  whatever  of  the  water  of  a  stream 
for  irrigation  must  necessarily  involve  some  loss  by  evapora- 
tion and  absorption,  and,  where  the  stream  is  small,  will  ordin- 
arily result  in  a  sensible  and  material  reduction  of  its  volume. 
To  deny  to  the  riparian  owner  the  right  to  sensibly  diminish 
the  flow  of  water  in  the  stream  would  therefore  often  ampunt 
to  a  denial  of  his  xight  to  use  the  water  for  irrigation  at  all ; 
Yet,  as  has  been  already  seen,  the  right  to  make  a  reasonable 
use  of  the  water  for  this  purpose  is  conceded  by  all  the  author- 
ities. 
In  the  Pacific  states,  the  courts  have  been  controlled  by  the 


^'Decisions  in  the  Atjantic  states: 

Connecticut:  In  Gillett  v.  Johnson,  80  Conn.  180,  the  controversy 
arose  over  the  right  of  the  defendant  to  use  the  water  of  a  small 
stream  arising  on  her  land,  and  naturally  flowing  to  the  land  of  the 
plaintiff,  who  had  been  accustomed  to  use  it  for  watering  his  cattle. 
The  defendant's  rights  were  thus  defined  by  the  court:  "The  right  of  the 
defendant  to  use  the  stream  for  purpo^  of  irrigation  cannot  be  ques- 
tioned. But  it  was  a  limited  right,  and  one  which  could  only  be  exer- 
cised with  a  reasonable  regard  to  the  right  of  the  plaintiff  to  the  use 
of  the  water.  She  was  bound  to  apply  it  in  such  a  reasonable  maniler 
and  quantity  as  not  to  deprive  the  plaintiff  of  a  sufficient  supply  for 
his  cattle." 

Maine:  In  Blanchard  v.  Baker,  8  Greenl.  (Me.)  253,  23  Am.  Dec. 
604,  the  court  said:  "[A  riparian  proprietor]  may  make  a  reasonable 
use  of  the  water-  itself  for  domestic  purposes,  for  watering  cattle,  or 
even  for  irrigation;  provided  it  is  not  unreasonably  detained,  or  essen- 
tially diminished." 

Massachusetts:  Every  man  through  whose  land  the  water  passes 
may  use  it  for  irrigating  his  land,  but  he  must  so  use  it  as  to  do  the 
least  possible  injury  to  his  neighbor,  who  has  the  same  right.  Anthony 
V.  Lapham,  5  Pick.  (Mass.)  176.  See,  also,  the  leading  case,  Elliot  v. 
Fitchburg  R.  Co.,  10  Cush.  (Mass.)  191,  67  Am.  Dec.  85. 

New  York:  In  this  state  it  has  been  held  that  a  riparian  proprietor 
has  a  right  to  use  as  much  water  as  is  necessary  for  his  family  and 
his  cattle,  but  he  has  no  right  to  use  it  on  his  land  if  he  thereby  de- 
prives a  lower  proprietor  of  the  reasonable  use  of  the  water  in  its 
natural  channel.    Arnold  v.  Foot,  12  Wend.  (N.  Y.)  330. 
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• 

same  general  principles  of  law  as  have  been  announced  and 
observed  by  the  courts  of  England  and  the  Atlantic  states, 
but,  in  view  of  the  local  climatic  conditions,  a  somewhat  more 
liberal  view  has  been  adopted  as  to  the  amount  of  water  that 
may  be  consumed  in  making  a  reasonable  use  of  it  for  irriga- 
tion. As  pointed  out  in  a  recent  leading  case,  the  question 
whether  the  use  is  reasonable  is  not  so  much  whether  the 
water  below  is  diminished  thereby,  as  whether  the  lower  pro- 
prietor is  materially  injured  by  the  diminution.^^®  It  is  set- 
tled in  the  Pacific  states  that  the  use  of  water  for  irrigation 
may  be  reasonable,  although  the  quantity  of  water  flowing  to 
a  lower  proprietor  may  be  appreciably  and  substantially 
diminished  thereby."^  But  neither  in  the  Pacific  states,  nor 
in  other  jurisdictions,  is  a  riparian  proprietor  or  other  person 
permitted  to  use  the  water  of  a  stream  for  irrigation  to 
the  material  injury  of  lower  proprietors.^^o  f]^^  mere  fact 
that  the  land  of  the  lower  proprietor  is  rendered  less  produc- 
tive does  not  m^e  the  use  unreasonable."^  But  each  riparian 
proprietor  must  so  use  the  water  for  irrigation  as  to  do  the 
least  possible  injury  to  lower  proprietors."^ 

That  use  is  considered  unreasonable  which  works  actual, 
material,  and  substantial  damage  to  the  common  right, — ^not 
to  an  exclusive  right  to  all  the  water  in  its  natural  state,  but 
to  the  right  which  each  proprietor  has,  as  limited  and  qualified 
by  the  precisely  equal  xight  of  cvejy  other  proprietor."^  Where 
the  right  of  lower  proprietors  to  use  the  water,  either  for  irri- 
gation or  other  purposes,  is  seriously  interfered  with,  the  use 


r 


*"  Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674. 

"•  Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Clark  v.  Allaman,  71  Kan. 
206,  80  Pac.  571;  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15  S.  Dak. 
519,  91  N.  W.  352. 

""  See  cases  cited  throughout  this  section. 

"*  Weston  V.  Alden,  8  Mass.  136. 

""Anthony  v.  Lapham,  5  Pick.  (Mass.)   175. 

*"  Union  MiU  &  Min.  Co.  v.  Dangberg,  2  Sawy.  456,  Fed.  Cas.  No. 
14,370. 
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is  unreasonable.  Thus,  one  proprietor  will  not  be  permitted, 
as  against  a  lower  mill  owner,  to  divert  or  dam  up  the  water 
for  irrigation,  so  as  to  prevent  the  running  of  the  mill.^^* 

§  57.    No  Right  to  Use  Entire  Flow  of  Stream. 

It  is  sometimjes  stated  that  an  upper  proprietor  may  ex- 
haust the  stream  for  the  supply  of  his  natural  wants,  as  for 
domestic  purposes,  and  for  drink  for  himself  and  family,  and 
for  watering  his  cattle ;  his  right  in  such  case  being  measured 
by  his  own  absolute  necessity,  regardless  of  the  effect  of  the 
exercise  of  such  right  upon  lower  proprietors.  It  is  believed 
that  there  is  no  decided  case  in  which  the  precise  question 
has' been  necessarily  involved,  and,  if  such  is  the  law,  it  rests 
upon  the  opinions  of  text-book  writers  and  judicial  dicta,  and, 
if  sustained,  it  must  be  upon  the  ground  that  the  total  con- 
sumption of  the  water  is  a  reasonable  use  in  the  circum- 
stances.^^^  As  has  been  suggested  in  a  leading  case,  it  may 
admit  of  question  whether  an  upper  proprietor  on  a  small 
stream  would  be  permitted  to  consume  the  whole  of  it  in 
watering  his  cattle,  so  as  to  deprive  a  lower  proprietor  of  suf- 
ficient water  to  quench  the  thirst  of  himself  and  family."® 
This  would  seem  to  be  simply  a  question  of  relative  import- 
ance, among  themselves,  of  these  so-called  "natural"  wants. 

But,  however  it  may  be  so  far  as  these  wants  are  con- 
cerned, and  irrespectively  of  any  arbitrary  classification  of 
irrigation  as  a  natural  or  artificial  want,  we  have  already  seen 
that  one  riparian  proprietor  may  use  the  water  of  the  stream 


"•Colburn  v.  Richards,  13  Mass.  420,  7  Am.  Dec.  160;  Cook  v.  Hull, 
3  Pick.   (Mass.)  269,  15  Am.  Dec.  208. 

""For  dicta  sustaining  this  doctrine,  see  Crandall  v.  Woods,  8  Cal. 
137,  141 ;  Bear  River,  etc..  Water  Co.  v.  New  York  Min.  Co.,  8  Cal.  327, 
333;  Lux  v.  Haggin,  69  Cal.  255,  895,  10  Pac.  674;  Stanford  v.  Felt, 
71  Cal.  249,  16  Pac.  900;  Gould  v.  Stafford,  77  Cal.  66,  18  Pac.  879; 
Barrett  v.  Metcalf ,  12  Tex.  Civ.  App.  247,  33  S.  W.  759. 

*"  Union  MiU  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371. 

See,  also.  Lux  v.  Haggin,  69  Cal.  255,  407,  10  Pac.  674. 
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for  irrigation  purposes  only  upon  condition  that  he  so  use 
it  as  not  to  materially  interfere  with  the  correlative  rights 
of  other  proprietors.  From  this  it  necessarily  follows  that 
one  proprietor  cannot  divert  and  consume  the  entire  flow  of 
a  stream  for  irrigation  purposes,  to  the  exclusion  of  lower 
proprietors,  whose  right  to  the  water  is  as  good  as  his  own,"^ 
and  the  fact  that  all  the  water  in  the  stream  may  be  necessary 
for  the  proper  irrigation  of  his  land  cannot  change  the  rule,"® 
Any  other  rule  would  be  entirely  subversive  of  the  well-estab- 
lished doctrine  that  the  rights  of  all  the  riparian  proprietors, 
as  such,  are  equal,  and  that  each  is  entitled  to  a  reasonable 
use  of  the  water  for  irrigation."® 

A  riparian  proprietor  may  lose  his  right  to  complain  of  the 
total  consumption  of  the  water  of  the  stream  by  an  upper 
proprietor  by  contract  or  agreement.  Thus,  where  the  sole 
occupants  of  lands  bordering  on  a  stream  which,  after  leaving 
their  lands,  flowed  upon  the  public  domain,  appropriated  the 
entire  flow  of  the  stream,  and,  by  agreement,  apportioned  the 


^'^  Learned  v.  Tangeman,  65  Cal.  334,  4  Pac.  191 ;  Gould  v.  Stafford, 
77  Cal.  661,  18  Pac.  89;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674; 
Harris  v.  Harrison,  93  Cal.  676,  29  Pac.  325;  Rogers  v.  Oversacker,  4 
Cal.  App.  333,  87  Pac.  1107;  Gillett  v.  Johnson,  30  Conn.  180;  Elliott  v. 
Fitchburg  R.  Co.,  10  Cush.  (Mass.)  191,  57  Am.  Dec.  85;  Arnold  v.  Foot, 
12  Wend.  (N.  Y.)  330;  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15  S. 
Dak.  519,  91  N.  W.  352  (dictum) ;  Nielson  v.  Sponer,  46  Wash.  14,  89 
Pac.  155. 

See,  also,  Norman  v.  Kusel   (Neb.)   150  N.  W.  201. 

*"  Learned  v.  Tangeman,  65  Cal.  334,  4  Pac.  191. 

**In  Elliot  V.  Fitchburg  R.  Co.,  10  Cush.  (Mass.)  191,  57  Am.  Dec. 
85,  Shaw,  C.  J.,  said:  ''This  rule,  that  no  riparian  proprietor  can 
wholly  obstruct  or  divert  a  watercourse,  by  which  it  would  cease  to 
be  a  running  stream,  or  use  it  unreasonably  in  its  passage,  and  thereby 
deprive  a  lower  proprietor  of  a  quantity  of  his  property,  deemed  in 
law  incidental  and  beneficial,  necessarily  flows  from  the  principle  that 
the  right  to  the  reasonable  and  beneficial  use  of  a  running  stream  is 
common  to  all  the  riparian  proprietors,  and  so  each  is  bound  so  to 
use  his  common  right  as  not  essentially  to  prevent  or  interfere  with 
an  equally  beneficial  enjoyment  of  ihe  common  right  by  all  the  pro- 
prietors." 
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water  aniong  themselves,  it  was  held  that  such  agreement  was 
valid,  and  that  the  riparian  rights  of  one  of  the  parties,  who 
afterwards  acquired  land  further  down  the  stream,  were  sub- 
ordinate to  those  granted  by  the  contract.^^^ 

As  against  subsequent  appropriators  riparian  owners  are 
entitled  to  all  the  water  of  the  stream,  if  necessary,  for  agri- 
cultural and  domestic  purposes.^^^* 

§  58.    Relative  Rights  of  the  Several  Proprietors. 

It  is  a  fundamental  principle  of  the  doctrine  of  riparian 
rights  that  there  is  no  priority  of  right  as  between  the  ripar- 
ian  proprietors  along  a  stream,  but  all  have  an  equal  right  to 
use  the  water  of  the  stream  for  irrigation  and  other  pur- 
poses.^^^  Of  course,  however,  this  does  not  mean  that  all  the 
proprietors  are  entitled  to  an  equal  quantity  of  water,  but 
only  that  one  proprietor's  right  to  use  the  water  in  a  reason- 
able manner  is  as  perfect  and  inviolate  as  that  of  any  of  the 
others. 

The  respective  quantities  of  water  to  which  the  several 


"•Alhambra  Addition  Water  Co.  v.  Mayberry,  88  Cal.  68,  25  Pac. 
1101. 

«*•  Ison  V.  Nelson  Min.  Co.,  47  Fed.,  199. 

"="  Jones  V.  Conn,  39  Ore.  30,  64  Pac.  855,  65  Pac.  1068;  Williams  v. 
Altnow,  51  Ore.  275,  95  Pac.  200,  97  Pac.  539;  Hough  v.  Porter,  51  Ore. 
318,  95  Pac.  732;  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  26  S.  Dak. 
S07;  128  N.  W.  596;  Matagorda  Canal  Co.  v.  Markham  Irr.  Co.,  (Tex.) 
154  S.  W.  1176. 

The  purpose  of  the  law  as  to  use  of  water  by  riparian  owners  is  to 
secure  equality  therein,  as  near  as  may  be,  to  each,  by  requiring  each 
to  exercise  his  rights  reasonably,  and  with  due  regard  to  the  right  of 
other  riparian  owners  to  apply  the  water  to  the  same  or  other  pur- 
poses. Meng  V.  Coifee,  67  Neb.  500,  93  N.  W.  713,  60  L.  R.  A.  910; 
McCook  Irr.,  etc.,  Co.  v.  Crews,  70  Neb.  109,  96  N.  W.  996.  See,  also, 
Rogers  v.  Overacker,  4  Cal.  App.  333,  87  Pac.  1107. 

One  riparian  owner  may  not  divert  the  water  to  the  injury  of  the 
rights  of  other  riparian  proprietors.  Miller  &  Lux  v.  Enterprise  Canal 
&  Land  Co.  (Cal.),  147  Pac.  567,  579. 
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proprietors  are  entitled  are  to  he  determined  by  reference  to 
the  general  principles  upon  which  the  right  to  use  ^ater  for 
irrigation  at  all  is  based.  To  summarize  these  principles,  it 
may  be  said  that,  each  proprietor  is  entitled  to  use  so  much, 
and  only  so  much,  of.  the  water  of  the  stream  as  may  be 
reasonably  necessary  for  the  irrigation  of  his  riparian  lands, 
due  regard  being  had  to  the  rights  of  othe^  proprietors,  and 
all  the  circumstances  of  the  case.  His  right  is  measured  by 
his  necessity, — ^that  is,  he  cannot  claim  any  more  water  than 
is  or  would  be  necessary  for  the  proper  irrigation  of  his  land. 
But  his  own  necessity  is  not  the  only  determining  factor.  His 
right  must  be  exercised  with  due  regard  to  the  rights 
of  others.  He  cannot  claim  all  the  water  of  the  stream,  al- 
though all,  or  more  than  all,  might  advantageously  be  used 
on  his  own  land,  for  this  would  be  to  exclude  other  proprietors 
from  all  enjojmient  of  the  water.  Nor  can  he  use  more  than 
his  due  proportion,  considering  the  number  of  proprietors,  and 
the  extent  and  heeds  of  their  lands,  respectively."^  On  the 
other  hand,  the  right  of  each  proprietor  is  measured,  not  by 
the  quantity  of  water*  which  he  actually  appropriates"^  or 
uses,  for  his  right  is  not  in  any  way  dependent  for  its  creation 
or  continuance  upon  user,  but  exists  as  an  incident  of  the 
soil,"*  and  hence  the  amount  of  irrigable  land  belonging  to 
each  owner,  rather  than  the  amount  under  cultivation,  is  the 
controlling  factor  in  adjusting  the  rights  of  the  several 
owners."^ 
It  is  apparent  from  the  foregoing  that  the  quantity  of 


"'  See  ante  §§  31,  55-57. 

"'  Van  Bibber  v.  Hilton,  84  Cal.  585,  24  Pac.  308. 
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See  ante,  §  34.  See,  also,  Heilbron  v.  76  Land  &  Water  Co,  80 
Cal.  189,  22  Pac.  62;  Wiggins  v.  Muscupiabe  Land  &  Water  Co.,  113 
Cal.  182,  45  Pac.  160,  54  Am.  St.  337,  32  L.  R.  A.  667. 

"•Wiggins  V.  Muscupiabe  Land  &  Water  Co.,  113  Cal.  182,  45  Pac. 
160,  54  Am.  St.  337,  32  L.  R.  A.  667. 

See  also  Southern  California  Investment  Co.  v.  Wilshire,  144  Cal.  68. 
77  Pac.  767. 
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water  to  which  one  proprietor  may  be  entitled  need  not,  and 
ordinarily  will  not,  be  the  same  as  that  which  may  be  claimed 
by  another.  The  right  to  use  the  water  for  irrigation  results 
*  from  the  need  of  water  upon  the  land.  Assuming  this 
need,  in  any  given  case,  to  exist  equally  as  to  all  the  ri- 
parian land,  the  respective  rights  of  the  proprietors  must 
clearly  be  in  proportion  to  their  respective  ownerships  upon 
the  stream.  If  every  riparian  proprietor  on  a  given  stream 
owned  the  same  quantity  of  land,  with  the  same  frontage  on 
the  stream,  and  the  same  susceptibility  to  and  need  of  irriga- 
tion,  each  would  be  entitled  to  precisely  the  same  quantity  of 
water  for  that  purpose.^^^  These  conditions  will,  of  course, 
rarely,  and  perhaps  never,  be  all  satisfied  in  any  actual  case, 
but  the  principle  illustrated  is  the  one  that  must  control  in 
all  cases."^  And  the  mere  fact  of  equal  acreage  does  not 
raise  a  presumption  that  the  riparian  rights  are  equal."^ 
-  In  this  general  connection  the  following  statement  by  Judge 
Whiting  of  the  South  Dakota  Supreme  Court  is  suggestive: 
"The  amount  of  water,  in  inches,  to  which  a  riparian  owner 
may  be  entitled  for  irrigation  as  against  other  riparian  own- 
ers, is  absolutely  impossible  of  estimation,  as  it  must  contin- 
ually vary,  not  only  from  the  varying  volume  of  water  flowing 
down  the  stream  at  different  times  of  the  year  or  during  dif- 
ferent years,  but  also  from  the  amount  of  land  that  may  have 
been  settled  upon ;  and  the  extent  of  the  use  of  the  water  for 
the  so-called  ordinary  or* .  natural  purposes  which  in  itself 
varies  with  the  population  of  the  riparian  district  and  the 
number  of  domestic  animals  kept  thereon.""®  Likewise  Judge 
Burnett,  of  Oregon  said :     "In  the  very  nature  of  things,  a 
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See  Charnodt  v.  Higuerra,  111  Cal.  473,  44  Pac.  171. 

^  These  conditions  seem  to  have  been  satisfied  in  Nesalhouse  v. 
Walker,  45  Wash.  621,  88  Pac.  1032,  in  which  an  equal  distribution  was 
made. 

"' Henderson- V.  Goforth  (S.  Dak.)  148  N.  W.  1045. 

"•Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.  (S.  Dak.),  148  N.  W.'596. 
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court  cannot  fix  in  advance  by  its  decree  what  quantity  of 
water  will  be  reasonable  in  the  future  for  the  use  of  a  ripar- 
ian proprietor  claiming  the  duty  of  water  in  that  char- 
acter:""« 

The  fact  that  the  stream  originates  on  the  land  of  one  of 
the  proprietors  does  not  make  his  right  to  the  water  superior 
to  that  of  the  other  proprietor."^ 

§  59.    Apportionment  of  Water  by  Periods. 

It  may  sometimes  happen  that  the  water  of  a  stream,  al- 
though sufficient  to  supply  the  wants  of  some  of  the  proprie- 
tors, provided  they  may  take  all  of  the  water,  will  be  wholly 
inadequate  for  the  use  of  all  who  may  be  entitled  to  a  share 
therein,  if  all  claim  the  water  at  the  same  time.  In  such 
case,  should  each  proprietor  insist  that  every  other  proprietor 
take  from  the  stream  only  his  due  proportion  of  the  water, 
it  is  apparent  that  the  entire  flow  of  the  stream  might  be 
consumed,  and  no  proprietor  receive  any  substantial  benefit 
therefrom,  or,  because  some  proprietors  might  not  happen  to 
need  the  water  at  the  time,  water  absolutely  necessary  for  the 
use  of  other  proprietors  might  run  to  waste  in  the  stream. 
To  avoid  this  result,  it  would  obviously  be  to  the  interest  of 
all  the  proprietors  to  agree  among  themselves  that  the  water 
be  apportioned  between  them  by  periods  of  time,  rather  than 
by  a  division  of  its  quantity,  as  they  might  undoubtedly  law- 
fully do,  so  that  each  may  have  the  full  flow  of  the  stream, 
or  so  much  thereof  as  may  be  necessary,  during  such  desig- 
nated periods,  instead  of  a  portion  of  the  flow  during  all  the 
time.    In  the  absence  of  any  such  agreement,  a  court  of  equity 


i« 


Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  J.19  Pac.  731,  quoted 
in  In  re  Willow  Creek  (Ore.),  144  Pac.  505. 

See,  also^  Martin  v.  Burr  (Tex.),  171  S.  W.  1044. 

***  Bameich  v.  Mercy,  136  Cal.  205,  68  Pac.  589 ;  Geddis  v.  Parrish,  1 
Wash.  587,  21  Pac.  318;  Nielson  v.  Sponer,  46  Wash.  14,  89  Pac.  155; 
HoUett  V.  Davis,  54  Wash.  326,  103  Pac.  423. 
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has  power  to  so  apportion  the  water  when  the  circumstances 
are  such  that  a  division  in  this  manner  will  best  conserve  the 
rights  of  all  the  riparian  proprietors."^ 

§60.    Priority  as  Between  Irrigation  and  Other  Uses. 

In  determining  the  quantity  of  water  that  may  be  used  by 
a  riparian  proprietor  for  the  irrigation  of  his  land,  it  may 
become  necessary  to  consider  the  effect  of  such  use  upon  the 
right  of  other  proprietors  to  us6  the  water  for  other  purposes. 
It  is  in  this  connection  that  the  distinction  between  the  sev- 
eral uses  of  water  as  natural  or  artificial  becomes  im- 
portant;"^ 

It  is  uniformly  recognized  in  the  Western  states  that  the 
use  of  water  for  the  so-called  natural  purposes,  that  is,  for 
household  and  domestic  purposes  and  for  drinking  and  for 
watering  stock,  is  paramount  to  its  use  for  irrigation."*  Thus 
in  a  California  case"^  it  is  said:  "As  riparian  owners,  both 
parties  were  entitled  to  have  their  natural  \vants  supplied— 
that  is,  to  use  so  much  of  the  water  as  was  necessary  for 
strictly  domestic  purposes,  and  to  furnish  drink  for  man  and 
beast— before  any  could  be  used  for  purposes  of  irrigation. 
After  their  natural  wants  were  supplied,  each  party  was  en- 
titled  to  a  reasonable  use  of  the  remaining  water  for  irriga- 
tion."   And  in  an  earlier  case"^  the  same  court  said:  "The 


**»  Harris  v.  Harrison,  93  Cal.  676,  29  Pac.  325 ;  Wiggins  v.  Muscupiabe 
Land  &  Water  Co.,  113  Cal.  182,  45  Pac.  160,  54  Am.  St.  337,  32  L.  R.  A. 
667 ;  Smith  v.  Corbit,  116  Cal.  517,  48  Pac.  725 ;  Craig  v.  Craf ton  Wat«r 
Co.,  141  Cal.  178,  74  Pac.  762;  Hartson  v.  Dill,  151  Cal.  137,  90  Pac.  530; 
Gutierrez  v.  Wege,  151  Cal.  587,  91  Pac.  395;  Burr  v.  Maclay  Rancho 
Water  Co.,  154  Cal.  428,  98  Pac.  260. 

'*»See  ante,  §  4. 

***  Lone  Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  26  S.  Dak.  307,  128  N.  W. 
-596;  Martin  v.  Burr,  (Tex)  171  S.  W.  1044. 

*«  Smith  V.  Corbit,  116  Cal.  517,  48  Pac.  725,  citing  Gould  v.  Stafford, 
77  Cal.  66,  18  Pac.  879;  Alta  Land,  etc.,  Co.  v.  Hancock,  85  Cal.  219,  24 
Pac.  645. 

'*•  Alta  Land,  etc.,  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  645. 
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right  of  a  riparian  proprietor  to  use  the  water  for  purposes 
of  irrigation  *  *  *  has  been  properly  regarded  as  among 
the  last,  though  not  perhaps  the  least  important,  of  his  ripar- 
ian rights;  one  that  must  be  always  held  in  subordination  to 
the  rights  of  all  other  riparian  proprietors  to  the  use  of  water 
for  the  supply  of  the  natural  wants  of  man  and  beast." 

In  some  states  this  preference  of  domestic  uses  to  irriga- 
tion is  established  by  statute.^*^  Moreover,  it  seems  that  for 
domestic  purposes  the  entire  flow  of  the  stream  may  be  con- 
sumed by  an  upper  proprietor,  if  necessary,  while  for  irriga- 
tion the  entire  flow  cannot  be  so  consumed.^*^ 

As  between  irrigation  and  other  industrial  uses,  such  as 
mining,  manufacturing,  etc.,y  there  is  no  rule  of  law  giving 
to  one  use  the  preference  over  another.  It  seems  that  ripar- 
ian owners  in  using  the  water  for  any  of  these  purposes,  must 
do  so  in  a  reasonable  manner  and  so  as  to  interfere  as  little  as 
possible  with  other  proprietors  using  the  water  for  the  same 
or  for  some  other  one  of  these  purposes.  But  under  certain 
conditions  it  might  be  a  reasonable  use  of  the  water  to  prefer 
one  of  these  uses  to  another.  Thus,  as  said  by  the  court  in 
a  leading  case:^*®  "It  might  be  that  a  flouring  mill  would  be 
of  more  relative  consequence  than  the  cultivation  of  the 
ground.  This  last  however,  is  hardly  a  supposable  case  since 
the  general  introduction  of  steam  as  a  propelling  power." 

V.    MANNER  OF  USE. 

§  61.    In  General. 

There  is  no  restriction  upon  the  manner  in  which  an  upper 
riparian  owner  may  use  the  water  of  the  stream  for  irriga- 
tion and  other  purposes  except  the  general  restriction  that 


^"^  See  Meng  v.  Coffee,  67  Neb.  500,  93  N.  W.  715,  60  L.  R.  A.  910,  108 
Am.  St.  697. 
***  See  ante  §§  4,  56. 

""  Lux  V.  Haggin,  69  Cal.  255,  407,  10  Pac.  674. 
See,  also.  Brown  v.  Gold  Coin  Min.  Co.,  48  Ore.  277,  86  Pac.  361. 
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such  use  must  be  reasonable  with  respect  to  the  equal  rights 
of  other  riparian  owners.  No  unreasonable  restrictions  or 
requirements  should  be  imposed  upon  the  upper  proprietor. 
As  stated  in  a  recent  case,^^^  "The  necessity  of  a  liberal  view 
of  what  constitutes  a  reasonable  use  for  irrigation  has  been 
judicially  recognized,*"  and  we  think  caution  in  that  respect 
entirely  proper.  If  the  rights  of  the  upper  owner  in  the  water 
are  no  more  than  those  of  the  lower  owner,  they  are  at  the 
same  time  no  less.  His  right  to  reasonable  use  of  the  water 
for  irrigation  ough^  not  to  be  rendered  nugatory  by  requiring 
it  to  be  exercised  in  an  impossible  manner."  And  in  the  same 
case  it  is  said :  "Some  things,  however,  are  clearly  unreason- 
able, and  it  may  be  laid  down  absolutely  that  the  upper  owner, 
in  using  the  water  for  irrigation,  must  not  waste,  needlessly 
diminish,  or  wholly  consume  it,  to  the  injury  of  other  owners, 
nor  so  as  to  prevent  reasonable  use  of  it  by  them  also." 

The  state,  as  a  riparian  proprietor,  has  no  more  right,  as 
against  a  lower  proprietor,  to  make  an  unreasonable  use  of 
the  water  than  has  a  private  individual.*" 

A  lower  riparian  owner  has  a  right  to  the  continued  flow 
of  the  stream  as  against  an  unreasonable  use  of  the  water 
by  an  upper  proprietor,  even  though  the  stream  originates  on 
the  land  of  the  upper  proprietor ;  the  latter  acquires  no  super- 
ior right  to  the  water  merely  because  the  stream  rises  on  his 
land."* 

§62.    Water  Not  To  Be  Wasted.  ' 

It  is  well  settled  that  an  upper  proprietor  will  not  be  per- 
mitted to  waste  the  water.  He  has  no  right  as  against  a  lower 
proprietor,  to  take  any  more  of  the  water  of  the  stream  than 


ISO 
ISl 


Meng  V.  Coffee,  67  Neb.  500,  93  N.  W.  715. 

Citing  Harris  v.  Harrison,  93  Cal.  676,*  29  Pac.  325;  Bathgate  v. 
Irvine,  126  Cal.  135,  58  Pac.  442,  77  Am.  St.  158. 

**"  Salem  Flouring  Mills  Co.  v.  Lord,  42  Ore.  82,  70  Pac.  832. 
"•Barneich  v.  Mercy,  136  Cal.  205,  68  Pac.  589;  Geddis  v.  Parrish, 
1  Wash.  687,  21  Pac.  314;  Nielson  v.  Sponer,  46  Wash.  14,  89  Pac.  155. 
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is  needed  for  his  own  beneficial  uses ;  and  a  lower  proprietor 
may  enjoin  an  upper  proprietor  from  diverting  water  from 
the  stream  which  the  latter  does  not  use,  but  allows  to  run 
to  waste.^"  And  where  the  soil  through  which  the  irrigator's 
ditch  runs  is  porous,  so  as  to  cause  much  loss  of  water,  and 
the  water  is  scarce,  it  is  the  duty  of  the  irrigator  to  adopt 
reasonable  means  to  reduce  the  amount  of  such  loss.^^^ 

An  upper  proprietor  cannot  be  enjoined  from  cutting  the 
trees  along  the  banks  of  the  stream  on  his  own  land,  although 
he  thereby  increases  the  loss  of  water  by  evaporation;  such 
incidental  damage  to  the  lower  proprietor  by  the  lawful  act 
of  the  upper  owner  is  damnum  absque  injuria.^^^ 

§  63.     Building  Dams  Across  Stream. 

An  upper  riparian  proprietor  may  build  a  dam  across  the 
stream  upon  his  own  land,  provided  he  does  not  thereby  ap- 
preciably diminish  the  amount  of  water  that  would  naturally 
flow  to  the  land  of  the  proprietor  below. ^"  But  such  dams 
cannot  be  maintained  to  the  detriment  of  a  lower  proprie- 
tor. "^  And  it  is  not  a  reasonable  use  for  the  upper  proprietor 
to  dam  up  the  water  so  as  to  spread  it  over  a  large  area,  so 
that  a  large  portion  of  it  is  lost  by  absorption  and  evapora- 


^  CampbeU  v.  Grimes,  62  Kan.  503,  64  Pac.  62. 

See,  also,  Meng  v.  Coffee,  67  Neb.  500,  93  N.  W.  713. 

"•  ShotweU  V.  Dodge,  8  Wash.  337,  36  Pac.  254 ;  Nielson  v.  Sooner,  46 
Wash.  14,  89  Pac.  155. 

"*  Fisher  v.  Feige,  137  Cal.  39,  69  Pac.  618,  92  Am.  St.  77,  58  L.  R.  A. 
333.  ^- .  9^t  : 

"'  Fisher  v.  Feige,  137  Cal.  39,  69  Pac.  618,  92  Am.  St.  77,  58  L.  R.  A. 
333;  Coleman  v.  Le  France,  137  Cal.  214,  69  Pac.  1011;  Arroyo  Ditch 
&  Water  Co.  v.  Baldwin,  155  Cal.  280,  100  Pac.  874. 

See,  also,  Wallace  v.  Farmers'  Ditch  Co.,  130  Cal.  578,  62  Pac.  1078; 
Harrington  v.  Demaris,  46  Ore.  Ill,  82  Pac.  14. 

"*Byers  v.  Colonial  Irr.  Co.,  134  Cal.  553,  66  Pac.  732;  Mace  v.  Mace, 
40  Ore.  586,  67  Pac.  660,  68  Pac.  737;  Lone  Tree  Ditch  Co.  v.  Rapid 
City  Electric  &  Gas  Light  Co.,  16  S.  Dak.  451,  93  N. ' W.  650 ;  Desmond 
V.  Sander,  46  Wash.  58,  89  Pac.  179. 
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tion,  and  the  water  is  thus  prevented  from  reaching  the  land 
of  the  lower  proprietor.^^® 

A  right  to  maintain  a  dam  across  a  stream  may  be 
acquired,  as  against  a  lower  proprietor,  by  prescription.^*® 

§  64.    Storing  Water. 

A  riparian  owner  has  not  only  the  right  to  use  the  water 
of  the  stream  for  irrigation  as  it  flows,  but  he  may  also  store 
it  in  reservoirs  for  future  use,  so  far  as  this  may  be  done  con- 
sistently with  the  rights  of  other  proprietors  lower  down.^®^ 
But  he  may  not  store  water  so  as  to  interfere  unreasonably 
with  the  rights  of  lower  owners,  and  it  is  not  reasonable  to 
catch  all  of  the  water  of  the  stream  so  that  none  of  it  can 
reach  the  lower  proprietor.^*^ 

§  65.    Return  of  Surplus  Water  to  Channel. 

After  a  riparian  proprietor  has  made  such  reasonable  use 
of  the  water  for  irrigation  as  he  is  entitled  to  make,  he  is 
required  to  return  the  surplus  water  into  its  natural  channel 
before  it  leaves  his  land,  and  flows  upon  that  of  the  lower 
proprietor,  so  as  to  leave  the  latter  in  the  enjoyment  of  his 
right  to  the  unaltered  flow  of  the  stream,  except  so  far  as  it 
may  have  been  diminished  by  the  reasonable  use  of  the  upper 
proprietor.^®^    If  the  surplus  is  not  so  returned,  its  diversion 


^"^  Ferrea  v.  Knipe,  28  Cal.  340,  87  Am.  Dec.  128 ;  Barneich  v.  Mercy, 
136  Cal.  205,  68  Pac.  589. 

*•"  Whitehair  v.  Brown,  80  Kan.  297,  102  Pac.  783 ;  Brattain  v.  Conn, 
50  Ore.  156,  91  Pac.  458. 

'"  Stacy  V.  Delery,  57  Tex.  Civ.  App.  242,  122  S.  W.  300  (citing  the 
text) . 

'"  Stacy  V.  Delery,  57  Tex.  Civ.  App.  242,  122  S.  W.  300. 

See,  also,  Tacoma  Eastern  R.  Co.  v.  Smithgall,  58  Wash.  445,  108 
Pac.  1091. 

"*  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No. 
14,371 ;  Gould  v.  Stafford,  77  Cal.  66,  18  Pac.  879 ;  Blanchard  v.  Baker, 
8  Greenl.  (Me.),  253,  23  Am.  Dec.  504;  Anthony  v.  Lapham,  5  Pick. 
(Mass.)  175;  Meng  v.  Coffee,  67  Neb.  500,  93  N.  W.  713. 
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will  be  restrained  at  the  suit  of  a  lower  riparian  proprietor.*** 
The  manner  in  which  the  water  is  returned  to  the  natural 
channel  before  reaching  the  land  of  the  lower  proprietor  is 
immaterial  to  him,  so  long  as  his  rights  are  not  impaired, 
and  he  cannot  require  the  upper  proprietor  to  return  it  in  any 
particular  manner.*®^  Thus,  it  may  be  permitted  to  flow  back 
naturally,  or  may  be  returned  by  means  of  pipes,  as  the  upper 
proprietor  may  see  fit.**®  But  the  surplus  water  must  be  so 
discharged  that  it  will  return  to  the  stream  without  unneces- 
sary waste.  **^  • 

m 

§  66.     Point  of  Diversion  or  Return. 

The  right  of  a  riparian  proprietor  to  divert  the  water  of  a 
stream,  and  his  duty  to  return  to  its  natural  channel  the  sur- 
plus water  diverted  by  him,  having  been  established  and  de- 
fined, it  may  be  pertinent  to  inquire  as  to  his  right  and  duty 
in  respect  to  the  point  of  such  diversion  and  return.  Clearly, 
one  proprietor  has  no  right  to  go  upon  the  land  of  another 
for  the  purpose  of  constructing  a  dam  or  ditch  thereon,  or  to 
convey  water  across  the  same,  unless  such  right  be  acquired 
by  grant  or  prescription,  or  by  the  estoppel  of  the  land  owner 
to  object.  It  follows  from  this  that,  in  the  absence  of  such 
right  so  acquired,  the  point  of  diversion  must  necessarily  be 
on  his  own  land.**^ 

As  to  the  return  of  the  surplus  water  of  the  stream  to  its 
natural  channel,  the  rule  is  generally  stated  to  be  that  the 
proprietor  using  the  water  must  return  the  surplus  to  the 


"*  Stanford  v.  Felt,  71  Cal.  249,  16  Pac.  900;  Barrows  v.  Fox,  98  Cal. 
63,  32  Pac.  811. 
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Gould  V.  Eaton,  117  Cal.  539,  49  Pac.  577,  38  L.  R.  A.  181. 

Wiggins  V.  Muscupiabe  Land  &  Water  Co.,  113  Cal.  182,  45  Pac. 
160,  24  Am.  St.  337,  32  L.  R.  A.  667. 

"'  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371 ; 
Meng  V.  Coffee,  67  Neb.  500,  93  N.  W.  713,  108  Am.  St.  697,  60  L.  R.  A. 
910. 

See  Miller  v.  Baker,  68  Wash.  19,  122  Pac.  604. 
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channel  before  it  leaves  his  land,  and  this  is  undoubtedly  the 
law,  not  only  for  the  reason  stated  above,  but  for  the  addi- 
tional reason  that  one  proprietor  will  not  be  permitted  to  dis- 
charge a  volume  of  water  in  a  new  and  unaccustomed  chan- 
nel upon  the  land  of  a  lower  proprietor,  to  his  injury.  Cir- 
cumstances may  exist,  however,  in  which,  in  order  to  secure 
a  sufficient  fall,  or  for  other  reasons,  it  may  be  greatly  to  the 
advantage  of  the  irrigator  to  take  the  water  from  the  stream 
at  some  point  above  his  own  land,  or  to  discharge  it  at  some 
point  below.  As  pointed  out  above,  the  land  of  other  pro- 
prietors can  be  subjected  to  such  an  easement  only  by  virtue 
of  a  grant  or  a  prescriptive  right,  or  because  the  land  owner 
is  estopped  to  object.  But  that  a  riparian  proprietor  may  se- 
cure such  easement  in  any  of  the  ways  named  is  clear. 

Thus  a  riparian  owner  may,  for  the  more  convenient  use  of 
the  water  on  his  riparian  land,  go  upon  the  land  of  another 
further  up  the  stream,  with  the  consent  of  such  landowner, 
and  there  divert  the  water  for  use  upon  his  land  below.^'* 
Such  diversion  is  entirely  consistent  with  the  exercise  of  his 
right  as  a  riparian  owner,  and  is  not  necessarily  an  attempt  to 
make  an  appropriation  of  the  water  independent  of  the  ripar- 
ian right.^^®  But  one  riparian  owner  may  not,  over  the  objec- 
tion of  another  such  owner,  divert  water  above  the  latter^s 
land."^ 

The  doctrine  that  the  riparian  owner  must  return  the  water 
to  the  stream  before  it  leaves  his  land  applies  with  strictness 
only  as  between  upper  and  lower  proprietors  whose  tracts  ad- 


**Rose  V.  Mesmer,  142  Cal.  322,  75  Pac.  905;  Turner  v.  James  Canal 
Co.,  165  Cal.  82,  99  Pac.  ^20,  22  L.  R.  A.  (N.  S.)  401,  132  Am.  St. 
59,  17  Ann.  Cas.  823 ;  Turner  v.  Eastside  Canal  &  Irr.  Co.,  168  Cal.  103, 
142  Pac.  69;  Redwater  Land  &  Canal  Co.  v.  Reed,  26  S.  Dak.  466,  128 
N.  W.  703;  Redwater  Land  &  Canal  Co.  v.  Jones,  27  S.  Dak.  194,  130 
N.  W.  85. 

"•  Rose  V.  Mesmer,  142  Cal.  322,  75  Pac.  905. 

"'  Miller  &  Lux  v.  Enterprise  Canal  &  Land  Co.  (Cal.),  147  Pac.  667. 
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join  each  other;  as  to  a  lower  proprietor  whose  tract  does  not 
adjoin  that  of  the  upper  owner  in  question,  it  is  sufficient  if 
the  latter  returns  the  water  to  the  natural  channel  at  or  above 
the  upper  boundary  line  of  sudi  lower  proprietor."^ 

It  should  be  observed  that  the  fact  that  a  landowner  diverts 
the  Water  above,  or  discharges  it  into  the  natural  channel 
below,  his  own  land,  may  have  an  important  bearing  on  the 
question  of  reasonable  use.  The  conveyance  of  the  water  di- 
verted must  entail  some  loss  by  absorption  and  evaporation, 
which,  in  the  case  of  a  long  ditch,  may  be  considerable,  and, 
as  the  riparian  proprietor  is  entitled  to  take  from  the  stream 
only  a  certain  quantity  of  the  water,  it  seems  that,  where 
water  is  lost  by  reason -of  his  conveying  it  across  the  land  of 
others  for  his  own  convenience,  the  loss  should  fall  on  him."^ 


.    "*  Bathgate  v.  Irvine,  126  Cal.  135,  58  Pac.  442,  77  Am.  St.  158. 

"•  The  questions  raised  in  the  text  were  discussed  by  Hillyer,  J.,  in 
Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371,  as 
follows: 

"It  may  also  result  from  the  principles  established  by  the  author- 
ities that  the  riparian  owner  is  only  entitled  to  take  the  water  from 
the  stream  on  his  own  land,  returning  it  to  the  stream  before  it  leaves 
his  land.  This  point  does  not  appear  to  have  been  expressly  decided, 
but  whenever  the  authorities  allude  to  it  at  all,  they  speak  of  taking 
the  water  on  the  land  of  the  riparian  proprietor,  and  returning  the 
surplus  before  it  leaves  the  land,  as  though  this  was  a  well-recognized 
condition  of  a  proper  use.  However  this  may  be,  it  would  not  be  per- 
missible to  take  the  water  at  some  distance  above,  and  return  the  sur- 
plus at  some  distance  below,  the  land  of  the  riparian  proprietor  using 
the  water,  if  thereby  a  considerable  portion  of  it  would  be  wasted  be- 
fore reaching  the  land,  or  after  leaving  it,  and  before  it  is  returned  to 
the  stream,  to  the  injury  of  other  riparian  proprietors  below.  At  all 
events,  this  circumstance  would  have  an  important  bearing  upon  the 
question  of  reasonable  use.  The  defendant  diverts  the  water  at  :i  i>oint 
considerably  distant  from  his  land,  and  his  ditch  does  not  return  any  of 
the  water  to  the  river,  but  either  conducts  it  on  to  Danberg's  farm,  or 
leaves  it,  principally,  to  find  its  way  through  sloughs,  or  down  the  nat- 
ural declivity,  to  the  west  fork,  more  than  a  mile  distant, — some  little 
perhaps  to  the  east  fork,  whence  it  is  taken.  This  statement,  we  th\nk, 
shows  that  the  use  made  of  the  water  by  the  defendant  at  the  period  in 
question  was  unreasonable,  and  amounted  almost  to  wanton  waste." 
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§  67.     Change  of  Point  of  Diversion. 

The  riparian  proprietor  may  change  the  point  of  diversion 
of  the  water,  provided  the  rights  of  other  proprietors  are  not 
injuriously  affected  by  such  change."*  And  this  rule  applies 
to  underground  streams  as  well  as  to  surface  streams,"^  and 
also  to  underground  waters  not  flowing  in  a  definite  stream, 
but  drawn  from  the  ground  by  means  of  artesian  wells."* 


"*  Smith  V.  Corbit,  116  Cal.  517,  48  Pac.  725 ;  Perry  v.  Calkins,  159 
Cal.  175,  113  Pac.  136. 

"•  Barton  v.  Riverside  Water  Co.,  155  Cal.  517,  101  Pac.  790,  23  L. 
R.  A.  (N.  S.)  331,  citing  Vineland  Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Oal. 
495,  58  Pac.  1057,  46  L.  R.  A.  820. 

"•  Barton  v.  Riverside  Water  Co.,  155  Cal.  517,  101*  Pac.  790,  23  L. 
R  A.  (N.  S.)  331. 
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Section. 
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I.    GENERAL  INTRODUCTION. 

§  68.    Preliminary  Statement. 

In  our  consideration  of  the  law  of  irrigation  under  the  doc- 
trine of  riparian  rights  in  the  preceding  chapter,  we  have 
found  that  this  doctrine,  as  adopted  and  applied  in  the  west- 
ern  states,  is  substantially  the  same  as  in  Great  Britain  and 
in  the  eastern  states,  and  no  new  principle  has  been  ingrafted 
into  it,  although  the  climatic  conditions  under  which  it  is  ap- 
plied are  radically  different.  We  are  now  to  examine  an  en- 
tirely different  principle  in  the  law  of  water  rights,  namely, 
the  doctrine  of  appropriation, — perhaps  the  most  original  con- 
tribution of  our  western  civiUzation  to  the  science  of  jurispru- 
dence.^ According  to  this  doctrine,  a  right  to  the  use  of  the 
water  of  natural  streams,  not  already  appropriated  by  others, 
may  be  acquired  by  simple  appropriation,  irrespective  of  the 
ownership  of  the  lands  through  which  the  streams  may  flow, 
or  any  other  considerations.  In  most  of  the  states  in  the  arid 
region  it  is  provided  by  constitution  or  statute,  or  both,  that 
the  unappropriated  water  of  natural  streams  shall  be  subject 
to  appropriation  for  irrigation  and  other  useful  purposes,  and. 


^  In  the  opinion  of  the  author  the  fact  that  the  notion  of  the  acquisi- 
tion of  water  rights  by  prior  appropriation  had  been  developed  long 
before  by  early  English  judges,  and  to  some  extent^was  recognized  by 
Mexican  andjother  foreign  law,  does  not  militate  against  the  claim  of 
originality  here  made.  As  will  be  pointed  out  in  a  subsequent  section, 
it  is  not  likely  that  the  California  miners  were  influenced  by  any  exist- 
ing, rules  on  the  subject,  or  indeed  that  they  knew  anything  whatever 
about  them. 
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as  will  presently  be  seen,  this  doctrine  existed  prior  to  any 
legislation  or  constitutional  provisions  on  the  subject.^ 

§69.    Appropriation  and  the  English  Common-Law. 

It  is  well  settled  that  the  doctrine  of  appropriation  is  not  a 
doctrine  of  the  common-law.  As  said  by  the  coiirt  in  a  lead- 
ing case :  "In  examining  the  numerous  cases  which  establish 
that  the  doctrine  of  'appropriation'  is  not  the  doctrine  of  the 
common  law,  we  meet  an  embarrassment  of  abundance."^  At 
the  same  time  it  is  interesting  to  note  that  the  common  law 
was  not  always  so  well  settled  in  favor  of  the  doctrine  of 
riparian  rights,  and  that  the  doctrine  of  appropriation  ob- 
tained for  a  time  a  limited  recognition.  In  the  words  of  a 
standard  writer:  "That  all  riparian  owners  of  natural  streams 
have  a  riparian  right  to  use  the  water  as  it  flows  past  their 
land,  so  long  as  they  do  not  interfere  with  the  natural,  rights 
of  other  riparian  owners,  and  to  sue  for  disturbance,  is  now  an 
established  doctrine  of  law,  but  this  doctrine  was  liot  estab- 
lished until  comparatively  modem  times;  and  in  the  earlier 
decisions  of  the  courts  a  theory  of  a  very  different  kind  was 
advanced,  namely,  that  rights  were  acquired  by  the  appropria- 
tion' of  water,  similar  to  those  rights  which  have  since  been 
held  to  belong  to  all  riparian  proprietors  ex  jure  naturae.  The 
earliest  doctrine  of  this  subject  appears  to  have  been,  that 
flowing  water  was  the  property  of  no  one,  and  that  nobody 
had  any  particular  right  to  use  it  until  somebody  actually 
took  possession  and  applied  it  to  a  purpose  of  utility — ^that 
by  so  doing  he  acquired  a  right  to  continue  the  use  of  it 
against  all  the  world,  and  that  his  right  continued  until  he 
chose  to  abandon  his  user.*    This  theory  of  title  by  appropria- 


'  See  post,  §§  71-73. 

'  Per  McKinstry,  J.,  in  Lux  v.  Haggin,  69  Cal.  255,  390,  10  Pac.  674. 

'Citing  Williams  v.  Moreland  (1824),  2  B.  &  C.  910,  9  E.  C.  L.  391. 
In  this  case  Bailey,  J.,  said:  "Flowing  water  is  originally  publici  juris. 
So  soon  as  it  is  appropriated  by  an  individual,  his  right  is  co-extensive 
with  .the  beneficial  use  to  which  he  appropriates  it.     Subject  to  that 
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tion  was  much  modified  by  various  decisions,  as  the  nature  of 
riparian  rights  was  brought  more  fully  to  light,  and  ultimately 
it  was  determined  that  these  riparian  rights  to  the  use  and 
uninterrupted  flow  of  streams  were  not  acquired  by  appropria- 
tion at  all,  but  that  they  existed  and  belonged  to  every  ripar- 
ian owner  of  land  ex  jure  naturae,  whether  he  chose  to  make 
use  of  them  or  not."^ 

The  modem  English  doctrine  was  established  by  the  case 
of  Mason  v.  Hill,  decided  in  1833.  In  this  case  Lord  Denman 
re-examined  the  earlier  English  cases,  as  well  as  certain  pas- 
sages in  Blackstone  and  of  the  Roman  law  which  were  sup- 
posed to  sustain  that  doctrine  of  appropriation,  and  held  that 
these  authorities,  when  properly  understood,  do  not  sustain 
this  doctrine.® 

§  70.    Origin  of  the  Doctrine  of  Appropriation — ^In  General. 

The  doctrine  of  appropriation  of  water  originated  in  Cali- 
fornia soon  after  the  first  settlement  of  that  state  upon  the 
discovery  of  gold  in  1848.  Its  first  application  was  in  con- 
nection with  mining  operations.  For  such  purposes,  water 
was  absolutely  indispensable,  but  as  such  use  often  necessarily 
involved. the  diversion  of  the  water  to  points  at  a  distance 
from  the  stream,  from  which  it  could  not  well  be  restoi^ed  to 
its  natural  channel,  as  well  as  its  substantial  diminution  in 


right,  all  the  rest  of  the  water  remains  public!  juris." 

See,  also,  Liggins  v.  Inge  (1831),  7  Bing.  682,  20  E.  C.  L.  304,  in  which 
Tindal,  C.  J.,  said:  "Water  flowing  in  a  stream,  it  is  well  settled,  by  the 
law  of  England,  is  publici  juris.  By  the  Roman  law,  running  water, 
light,  and  air,  were  considered  as  some  of  those  things  which  had  the 
name  of  res  communes,  and  which  were  defined  'things  the  property  of 
which  belongs  to  no  person,  but  the  use  to  all.'  And,  by  the  law  of 
England,  the  person  who  first  appropriates  any  part  of  the  water  flow- 
ing through  his  land  to  his  own  use,  has  the  right  to  the  use  K>t  so 
much  as  he  thus  appropriates,  against  any  other." 
''Goddard  on  Easements  (5th  English  Ed.),  328. 
•  Mason  v.  Hill,  1  B.  &  Adol.  1,  27  E.  C.  L.  1.  For  further  review 
of  the  English  authorities,  see  Lux  v.  Haggin,  69  Cal.  255,  387-390, 
10  Pac.  674,  and  note  in  30  L.  R.  A.  665. 
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quantity  and  deterioration  in  quality,  it  was  found  that  the 
common-law  doctrine  governing  the  right  to  the  use  of  the 
water  of  natural  streams  was  inapplicable.  Moreover,  at  that 
time  this  territory  belonged  almost  entirely  to  the  public  do- 
main,  and  there  were  therefore  no  riparian  proprietors,  ex- 
cept so  far  as  the  govenmient  might  be  said  to  possess 
riparian  rights,  by  whoni  the  common  law  rights  of  riparian 
proprietors  might  be  asserted.  Hence,  the  settlers  were  free 
to  adopt  any  rules  as  to  the  right  to  use  water  for  mining 
or  other  purposes  as  might  seem  best  suited  to  the  existing 
conditions,  just  as,  in  the  absence  of  any  settled  government, 
owing  to  the  rapidity  with  which  the  country  was  filled  up 
with  people  from  all  parts  of  the  world,  all  government  was 
largely  a  matter  of  local  regulation.  Thus,  the  mining  in- 
dustry was  at  an  early  date  regulated  according  to  certain 
customs  and  rules  adopted  by  the  miners  of  the  various  min- 
ing districts.  The  essential  principle  of  these  rules  and  reg- 
lilations  was  that  the  right  to  a  mining  claim  could  be  ac- 
quired only  by  prior  discovery  and  appropriation,  and  retained 
by  actual  work  and  development.  The  application  of  this 
principle  was  necessarily  extended  to  the  acquisition  of  the 
right  to  the  use  of  water,  without  which  mining  operations 
could  not  be  successfully  conducted.  These  mining  rules  and 
customs  were  soon  recognized  and  sanctioned  by  the  state 
courts,  and  were  acquiesced  in  by  the  federal  government,  and 
finally  confirmed  by  act  of  congress. 

The  doctrine  of  priority  thus  first  established  by  the  cus- 
tom of  miners  with  reference  to  the  use  of  water  in  mining 
has  been  extended  and  applies  with  equal  force  to  its  use  for 
irrigation  and  other  beneficial  purposes.^ 


'  As  to  the  origin  and  development  of  the  doctrine  of  the  appropria- 
tion of  water,  see,  generally,  Jennison  v.  Kirk,  98  U.  S.  453;  U.  S.  v. 
Rio  Grande  Dam  &  Irr.  Co.,  W4  U.  S.  690,  19  Sup.  Ct.  770;  Hill  v. 
Lenorman^,  2  Ariz.  354,  16  Pac.  266;  Drake  v.  Earhart,  2  Idaho  716, 
23  Pac.  541;  Meng  v.  Coffee,  67  Neb.  500,  93  N.  W.  715,  108  Am.  St. 
697,  60  L.  R.  A.  910;  WiHey  v.  Decker,  11  Wyo.  496,  73  Pac.  210. 

In  Atchison  v.  Peterson,  20  Wall.  (U.  S.)  507,  Field,  J.,  said:     "By 
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§  71.    The  Early  Authorities. 

It  is  sometimes  supposed  that  the  doctrine  of  appropriation 
was  obtained  by  the  California  miners  from  existing  systems 
of  law,  such  as  the  Roman  law,  or,  more  directly,  the  Spanish- 
American  law  in  force  in  Mexico.  We  have  already  shown 
that  the  doctrine  of  appropriation,  at  least  in  favor  of  ripar- 
ian proprietors,  obtained  for  a  time  some  foothold  in  EngUsh 
law.    And  a  form  c^he  doctrine  was  also  recognized  by  the 


the  custom  which  has  obtained  among  miners  in  the  Pacific  states  and 
territories,  where  mining  for  the  precious  metals  is  had  on  the  public 
lands  of  the  United  States,  the  first  appropriator  of  mines,  whether  in 
placers,  veins,  or  lodes,  or  of  waters  in  the  streams  on  such  lands  for 
mining  purposes,  is  held  to  have  a  better  right  than  others  to  work  the 
mine,  or  use  the  waters.  The  first  appropriator  who  subjects  the  prop- 
erty to  use,  or  takes  the  necessary  steps  for  that  purpose,  is  regarded, 
except  as  against  the  government,  as  the  source  of  title  in  all  contro- 
versies relating  to  the  property.  As  respects  the  use  of  water  for  min- 
ing purposes,  the  doctrines  of  the  common  law  declaratory  of  the  rights 
of  riparian  owners  were,  at  an  early  day,  after  the  discovery  of  gold, 
found  to  be  inapplicable,  or  applicable  only  to  a  very  limited  extent, 
to  the  necessities  of  miners,  and  inadequate  to  their  protection.  By  the 
common  law,  the  riparian  owner  on  a  stream  not  navigable  takes  the 
land  to  the  center  of  the  stream,  and  such  owner  has  the  right  to  the 
use  of  the  water  flowing  over  the  land  as  an  incident  to  his  estate.  And 
as  all  such  owners  on  the  same  stream  have  an  equality  of  right  to  the 
use  of  the  water,  as  it  naturally  flows,  in  quality,  and  without  diminu- 
tion in  quantity,  except  so  far  as  such  diminution  may  be  created  by  a 
reasonable  use  of  the  water  for  domestic,  agricultural,  or  manufacturing 
purposes,  there  could  not  be,  according  to  that  law,  any  such  diversion  or 
use  of  the  water  by  one  owner  as  would  work  material  detriment  to  any 
other  owner  below  him.  *  *  *  This  equality  of  right  among  all  the 
proprietors  on  the  same  stream  would  have  been  incompatible  with  any 
extended  diversion  of  the  water  by  one  proprietor,  and  its  conveyance 
for  mining  purposes  to  points  from  which  it  could  not  be  restored  to  the 
stream.  But  the  government,  being  the  sole  proprietor  of  all  the  public 
lands,  whether  bordering  on  streams  or  otherwise,  there  could  be  no 
occasion  for  the  application  of  the  common-law  doctrine  of  riparian  pi'o- 
prietorship  with  respect  to  the  waters  of  those  streams.  The  govern- 
ment, by  its  silent  acquiescence,  assented  to  the  general  occupation  of 
the  public  lands  for  mining,  and,  to  encourage  their  free  and  unlimited 
use  for  that  purpose,  reserved  such  lands  as  were  mineral  from  sale, 
and  the  acquisition  of  title  by  settlement.  And  he  who  first  connects 
his  own  labor  with  property  thus  situated  and  open  to  general  explora- 
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Mexican  law.®  It  is  not  probable,  however,  that  the  miners 
flocking  to  California  from  all  parts  of  the  world  in  search 
of  gold,  comparatively  tew  of  them  being  lawyers,  were  famil- 
iar with  these  principles  of  ancient  or  foreign  law.  In  par- 
ticular, as  to  the  Mexican  law,  the  country  to  which  the  set- 
tlers came  was  practically  uninhabited,  and  very  little  Mexi- 
can or  othef  law  was  in  force.  It  is  far  more  likely  that  the 
pioneers  acted  according  to  the  suggestions  of  plain  common 
sense  and  adopted  the  universal  principle  that  where  the  gifts 
of  nature  lie  unclaimed  by  any  one,  he  has  the  best  right  who 
first  appropriates  them  to  his  own  use.  On  this  principle — 
the  principle  of  "first. come,  first  served"-:-they  acquired  and 
held  their  mining  claims,  and  they  naturally  extended  its  ap- 
plication to  the  water  they  needed  in  their  mining  operations. 
The  embodiment  of  this  doctrine  in  the  regulations  of  the 
mining  districts,  and  its  subsequent  recognition  by  the  courts 
and  legislatures,  mark  the  steps  by  which  these  customs  were 
raised  to  the  dignity  of  principles  of  law.  It  may  be  ques- 
tioned whether  so  striking  an  example  of  the  development  of 
a  new  common-law  doctrine  from  custom  within  the  lifetime 
of  a  single  generation  can  be  found  in  the  history  of  juris- 
prudence. 
The  first  case  in  which  the  doctrine  of  appropriation  was 


tion  does,  in  natural  justice,  acquire  a  better  right  to  its  use  and  enjoy- 
ment than  others  who  have  not  given  such  labor.  So,  the  miners  on 
the  public  lands  throughout  the  Pacific  states  and  territories,  by  their 
customs,  usages,  and  regulations,  everywhere  recognized  the  inherent 
justice  of  this  principle." 

*  For  an  account  of  the  civil  law  and  the  Mexican  law,  see  Lux  v. 
Haggin,  69  Cal.  255,  313-334,  10  Pac.  674,  and  Boquillas  Land  &  Cattle 
Co.  V.  Curtis,  11  Ariz.  128,  89  Pac.  504. 

As  to  the  Mexican  law  of  water  rights  held  by  pueblos,  especially  in 
connection  with  the  succession  of  the  city  of  Los  Angeles  to  such  rights, 
see  Vernon  Irr.  Co.  V.  City  of  Los  Angeles,  106  Cal.  247,  39  Pac.  762; 
City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  641,  57  Pac.  585 ;  City  of  Los 
Angeles  v.  Los  Angeles  Farming  &  Milling  Co.,  152  Cal.  645,  93  ,Pac. 
869,  1135;  City  of  Los  Angeles  v.  Hunter,  156  Cal.  603,  105  Pac.  765. 

See,  also,  Hooker  v.  Los  Angeles,  188  U.  S.  314,  23  Sup.  Ct.  395; 
Devine  v.  Los  Angeles,  202  U.  S.  313,  26  Sup.  Ct.  652. 
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urged  upon  the  supreme  court  of  CaJifomia  seems  to  have 
been  the  case  of  Eddy  v.  Simpson,  decided  in  1853.  In  this 
case  the  court  refused  to  accept  the  doctrine  as  law.®  The 
question  next  arose  in  the  case  of  Irwin  v.  Phillips,  decided 
in  1855,  a  case  involving  conflicting  claims  to  the  waters  of  a 
stream  on  the  public  domain.  In  an  instructive  opinion  the 
court  held  that  the  common-law  doctrine  was  not  applicable 
upon  the  public  lands,  and  recognized  and  adopted  the  cus- 
tomary doctrine  of  appropriation  as  governing  the  case.^® 

This  appears  to  be  the  first  judicial  adoption  of  the  doctrine 
in  this  country.  In  writing  of  this  decision,  an  early  Califor- 
nia author  says:  "The  broad  principle  was  then  announced 
for  the  first  time  in  any  system  of  jurisprudence,  that  the 
right  to  the  unlimited  use  of  water  in  a  running  stream  vested 
in  the  first  appropriator,  whether  a  riparian  owner  or  not, 
with  the  correlative  right  to  divert  it  to  any  extent,  for  sale 
or  other  use;  and  that  subsequent  locators,  even  for  mining 
purposes,  upon  the  banks  of  the  same  stream,  as  riparian  own- 
ers, could  only  acquire  an  interest  in  the  water  for  any  pur- 
pose subordinate  to  the  right  of  the  first  appropriator,  pro- 
vided any  water  was  left.  This  is  the  principle  at  the  fo'unda- 
tion  of  the  hydro-mining  rights  in  the  state,  and  applies  to 
all  other  cases  of  the  appropriation  of  water  for  any  legitimate 
purpose,  subject  ta  the  rules  originating  in  the  same  manner, 
modifying  the  general  doctrine.  The  only  principle  which 
can  be  asserted  to  justify  the  past  action  oi  the  courts  is  in 
the  fact  that  they  sustained  the  state  of  things  found  to  be 
extensively  existing  upon  the  doctrine  of  necessity,  and  the 
supposed  acquiescence  of  the  general  and  local  governments. 
An  attempt  to  vindicate  the  courts  upon  the  ground  that  their 
action  was  but  an  application  of  the  common-law  in  modified 


Eddy  V.  Simpson,  3  Cal.  249,  58  Am.  Dec.  408. 
Irwin  V.  Phillips,  5  Cal.  140,  63  Am.  Dec.  113. 
See,  also,  Hill  v.  Newman,  5  Cal.  445,  63  Am.  Dec.  140. 


10 


§72  DOCTRINE  OF  APPROPRIATION  131 

forms  to  suit  the  new  condition  of  things,  would  prove  a  dis- 
astrous failure."" 

The  decision  in  Irwin  v.  Phillips  was  followed  in  later  cases 
and  soon  became  the  settled  law  of  the  state,  though  not  with- 
out some  judicial  opposition." 

§  72.    Doctrine  of  Appropriation  a  New  Doctrine. 

It  has  some  times  been  declared  that  the  doctrine  of  appro- 
priation as  established  by  the  early  California  decisions  was 
simply  ^n  application  of  familiar  common-law  principles  to 
new  conditions,^^  and  it  is  no  doubt  true  that  some  of  the 
rules  of  the  common-law  may  be  applied  in  connection  with 
rights  acquired  by  appropriation.  But  to  say  that  the  doc- 
trine itself,  that  rights  may  be  so  acquired,  is  simply  a  modi- 
fication or  adoption  of  the  common-law  of  water  rights,  is 
entirely  unwarranted.  The  doctrine  of  the  appropriation  of 
water  is  not  a  common-law  doctrine." 


u 


Yale  on  Mining  Claims  and  Water  Rights  (1867),  137. 

"  The  early  California  cases  (all  relating  to  mining)  are  reviewed 
in  Mr.*  Yale's  book  on  pages  154-177.  On  page  157  the  author  says: 
''The  contest  between  the  common  law  and  this  'general  principle' 
[appropriation]  continued  from  this  case  [Eddy  v.  Simpson,  3  Cal.  249] 
through  Irwin  v.  Philips  [5  Cal.  140]  till  that  of  Crandall  v.  Woods 
[8  Cal.  136],  decided  in  July,  1857,  when  Ch.  J.  Murray  yielded  to  the 
weight  of  the  authority  of  decided  cases  and  gave  up  the  struggle.  The 
doctrine  was  again  assailed  by  counsel  as  late  as  McDonald  v.  Bear 
River  Co.  [13  Cal.  220],  in  April,  1859,  but  the  matter  passed  unnoticed 
by  the  court." 

"  See,  for  example,  the  opinions  in  Conger  v.  Weaver,  6  Cal.  548 ;  Hill 
V.  Smith,  27  Cal.  476;  Katz  v.  Walkinshaw,  141  Cal.  116,  135,  74  Pac. 
766,  772. 

'*See  ante,  §69. 

See,  also,  Yale  on  Mining  Claims  and  Water  Rights,  136-138. 

There  is  one  sense  in  which  it  seems  that  the  doctrine  of  appropria- 
tion may  be  regarded  as  a  development  of  an  old  principle  of  the  com- 
mon law,  at  least  in  its  origin  in  California  at  a  time  when  land  and 
water  alike  belonged  practically  to  nobody.  I  refer,  of  course,  to  the 
principle  of  occupancy  as  a  source  of  title.  (See  Black.  Com.  Bk.  2, 
pp.  8,  258,  400).  I  do  not  recall  to  have  ever  seen  this  point  advanced 
by  any  writer  on  the  subject.    It  is  suggested,  however,  in  the  opinion 
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The  action  of  the  California  courts  in  establishing  the  doc- 
trine of  appropriation  is  plainly  a  case  of  judicial  legislation. 
They  made  law  to  suit  conditions  for  which  neither  legisla- 
tion nor  the  common-law  made  any  provision.  This  fact  was 
clearly  recognized  by  the  judges  themselves." 

It  seems  hardly  correct  to  say,  however,  as  has  been  said," 
that  the  new  rule  is  in  derogation  of  the  common-law,  as 
bearing  upon  the  construction  of  statutes  since  passed  affirm- 
ing the  rule.  The  rule  is  rather  in  addition  to  the  common- 
law  than  in  derogation  of  it.  It  leaves  the  common-law  un- 
affected, being  a  rule  intended  to  provide  for  conditions 
unknown  to  the  common-law.  Of  course,  in  those  states,  as 
in  Colorado,  where  the  doctrine  applies  generally  and  is  not 
limited  to  public  lands,  it  is  clearly  in  derogation  of  the  com- 
mon-law in  so  far  as  it  affects  lands  reduced  to  private  own- 
ership. 

§  73.    Extension  of  Doctrine  to  Irrigation. 

The  doctrine  of  appropriation  originated  as  we  have  seen, 
in  connection  with  the  use  of  water  for  mining  purposes.  As 
mining  was  the  chief,  and  for  a  time  about  the  only  impor- 
tant industry  of  the  country,  it  was  not  unnatural  that  the 
rights  of  miners  should  at  first  have  been  regarded,  by  the 
miners,  at  least,  as  paramount  to  the  rights  of  those  engaged 
in  other  pursuits,  this  superiority  extending  to  the  use  of  wa- 
ter as  well  as  to  the  occupation  of  the  land.  For  a  time  the 
legislation  of  the  state  favored  the  miner  as  against  the  set- 
tler, but  the  courts  were  always  disposed  to  treat  all  occupa- 
tions alike.^^    As  early  as  1855  it  was  held  that  an  appropria- 


of  Judge  Knowles  in  Thorp  v.  Field,  1  Mont.  651,  658,  where  he  says 
"The  right  of  the  first  appropriator  to  unowned  property  has  always 
been  recognized  and  protected  by  the  common  law." 

"See  opinions  in  Hoffman  v.  Stone,  7  Cal.  46,  48;  Bear  River  Co. 
V.  York  Min.  Co.,  8  Cal.  327,  332. 

'"  Wiel,  Water  Rights  in  the  Western  States  (2d  Ed.),  p.  17. 

"  See  Yale  on  Mining  Claims  and  Water  Rights,  47-55;  Tartar  v. 
Spring  Creek  Water,  etc.,  Co.,  5  Cal.  395. 
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tion  of  water  on  the  public  domain  to  run  a  sawmill  was  supe- 
rior to  a  later  appropriation  for  mining  purposes.^®  "Ever 
since  this  decision  it  has  been  held  generally  throughout  the 
Pacific  states  and  territories  that  the  right  to  water  by  prior 
appropriation  for  any  beneficial  purpose  is  entitled  to  pro- 
tection."^^ 

The  first  case  involving  the  jright  of  an  appropriator  for 
irrigation  purposes  seems  to  be  the  case  of  Rupley  v.  Welch, 
decided  in  1863,  in  which  it  was  held  that  an  appropriation 
of  water  for  irrigation  was  good  as  against  a  subsequent  ap- 
propriation for  mining.  20  The  doctrine  first  clearly  estab- 
lished ill  this  case  that  the  superiority  of  right  to  the  use  of 
water  depends  solely  upon  priority  of  appropriation,  and  that 
a  prior  appropriation  for  irrigation  is  entitled  to  protection 
as  against  a  subsequent  appropriation  for  any  other  indus- 
trial purpose,  is  now  elementary  law,  and  is  supported  by  a 
multitude  of  cases  decided  throughout  the  West. 

§  74.    Foundation  of  Right  of  Appropriator. 

There  has  been  some  difference  of  opinion  among  the  au- 
thorities as  to  what  is  the  true  foundation  of  the  right  of  the 
appropriator  acquired  by  his  appropriation.  Two  different 
theories  have  been  advanced.   It  is  held  by  some  authorities 


"Tartar  v*  Spring  Creek  Water,  etc.,  Co.,  5  Cal.  395;  Ortman  v. 
Dixon,  13  Cal.  33. 

*•  Per  Mr.  Justice  Field  in  Basey  v.  Gallagher,  20  WaU.  (U.  S.)  670, 
683.  ^ 

See,  also,  Yale  on  Mining  Claims  and  Water  Rights,  137,  139. 

*  Rupley  V.  Welch,  23  Cal.  453.  See  statement  of  this  case  in  Natoma 
Water,  etc.,  Co.  v.  Hancock,  101  Cal.  42,  55,  35  Pac.  334,  338.  The 
earlier  case  of  Crandall  v.  Woods,  8  Cal.  136  (1857),  related  to  the  right 
ot  Si  riparian  owner  to  use  water  for  irrigation. 

See  the  conflicting  opinions  of  Judges  Knowles  and  Wade  in  Thorp 
V.  Field,  1  Mont.  651,  as  to  whether  the  doctrine  of  appropriation 
applied  to  irrigation,  the  point  being  left  u)idecided.  In  this  case, 
however,  both  parties  had  acquired  title  to  the  land.  The  question  was 
afterwards  decided  in  Montana  in  favor  of  irrigation  in  Basey  v. 
Gallagher,  20  Wall.  (U.  S.)  670. 
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that  the  right  is  derived  ultimately  by  grant  from  the  United 
States  as  the  original  owner  of  both  land  and  water,  or  from 
the  state  where  the  appropriation  is  upon  state  lands.  Ac- 
cording to  the  other  view,  the  right  is  derived,  not  from  the 
United  States,  or  the  state,  as  grantor,  but  from  the  state  as 
lawmaker,  that  is  to  say,  the  right  is  based  upon  the  local 
customs,  decisions,  and  statutes  of  the  state." 

More  fully,  according  to  the  former  view,  the  United  States 
(or  the  state,  in  the  case  of  state  lands),  as  the  original  owner 
of  the  public  domain,  enjoyed  all  the  rights  of  a  riparian 
proprietor  in  respect  to  the  streams  thereon,  and  such  rights 
as  have  been  acquired  by  settlers  have  been  derived,  either 
expressly  or  by  implication  or  acquiescence,  from  the  United 
States  as  grantor.  In  early  times,  prior  to  any  federal  legis- 
lation on  the  subject,  settlers  appropriated  the  water  on  the 
public  domain,  and  their  claims  were  recognized  by  the  local 
customs,  laws  and  decisions  of  courts,  in  all  of  which  the  fed- 
eral government  tacitly  acquiesced.  It  may  be  said  that  the 
appropriator's  rights  then  rested  upon  an  implied  or  presumed 
grant  from  the  United  States.  Finally  these  rights  were  ex- 
pressly recognized  and  confirmed  by  the  acts  of  1866  and 
1870.  Rights  acquired  since  the  passage  of  these  statutes, 
rests,  of  course,  upon  the  express  grant  contained  in  the  acts 
themselves." 


'^  For  a  discussion  of  these  views  see  Wiel,  Water  Rights,  §§  32-43, 
and  the  opinion  in  Willey  v.  Decker,  11  Wyo.  496,  73  Pac.  210,  100  Am. 
St.  939.  ^ 

"The  correct  view  seems  to  be  that  set  forth  by  Smith,  C.  J.,  in 
United  States  v.  Rio  Grande  Dam  &  Irrigation  Co.,  9  N.  Mex.  303, 
51  Pac.  674,  as  follows:  "The  riparian  rights  of  the  United  States 
were  surrendered  in  1866.  Rev.  St.  §2339.  Prior  to  that  time  it  had 
become  established  that  the  common-law  doctrine  of  riparian  rights 
was  unfitted  to  the  conditions  in  the  far  west,  and  new  rules  had  grown 
up,  under  local  legislation  and  customs,  more  merely  analogous  to  the 
civil  law.  Recognizing  that  the  public  domain  could  not  be  utilized 
for  agricultural  and. mining  purposes  without  the  use  of  water  applied 
by  artificial  means,  and  that  vast  interests  had  grown  up  under  the 
presumed  license  of  the  federal  government  to  the  use  of  such  waters, 
congress  confirmed  the  rights  of  prior  appropriation  of  waters  by  the 
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The  view  that  the  appropriator's  rights  are  based  upon  a 
federal  grant  obtains  in  California  and  the  other  states  which 
recognize  the  doctrine  of  riparian  rights,  and  is  also  held  in 
federal  courts  in  cases  arising  in  these  states.^^ 

The  other  view,  which  is  generally  implied  rather  than  ex- 
pressly stated  in  the  opinions  of  the  courts,  is  based  upon  the 
rejection  of  the  common-law  doctrine  of  riparian  rights.  It 
seems  to  depend  upon  the  proposition  that  even  the  United 
States  as  the  owner  of  the  land  embraced  in  the  territory  of 
the  states  which  reject  the  doctrine  of  riparian  rights,  never 
had  any  riparian  rights  in  respect  thereto,  inasmuch  as  the 


act  above  mentioned,  where  the  same  'are  recognized  and  acknowledged 
by  the  local  customs,  laws,  and  decisions  of  the  courts.' " 

"Osgood  V.  Eldora  Water,  etc.,  Co.,  56  Cal.  571;  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  674;  Smith  v.  Hawkins,  110  Cal.  122,  42  Pac.  453; 
Wood  v.  Etiwanda  Water  Co.,  122  Cal.  152,  54  Pac.  726;  Smith  v.  Deniff, 
24  Mont.  20,  60  Pac.  398,  81  Am.  St.  408,  50  L.  R.  A.  741;  Crawford 
Co.  V.  Hathaway,  67  Neb.  325,  93  N.  W.  781,  108  Am.  St.  647,  60  L. 
B.  A.  889;  Morgan  v.  Shaw,  47  Ore.  333,  83  Pac.  534. 

In  the  federal  courts  see,  Atchison  v.  Peterson  (Mont.),  20  Wall. 
(U.  S.)  607;  Basey  v.  Gallagher  (Mont.),  20  Wall.  (U.  S.)  670;  Jen- 
nison  v.  Kirk  (Cal.),  98  U.  S.  458;  Cruse  v.  McCauley  (Mont.),  96 
Fed.  869. 

The  rights  of  an  appropriator,  under  state  laws,  of  water  on  the 
public  lands  do  not  rest  upon  the  laws  of  the  state,  but  upon  the  laws  of 
Congress;  the  state  laws  are  only  a  condition  bringing  the  laws  of 
Congress  into  force.  Howell  v.  Johnson  (Mont.),  89  Fed.  556;  Ander- 
son V.  Bassman  (Cal.),  140  Fed.  14.  As  a  part  of  this  doctrine  it  is 
held  that  up  to  the  time  of  the  issuance  of  the  federal  patent,  the  title 
to  the  public  land,  with  all  its  incidents,  including  riparian  rights,  is 
vested  in  the  United  States,  and  is  utterly  beyond  the  power  or  control 
of  the  state  legislature.    Kendall  t.  Joyce,  48  Wash.  489,  93  Pac.  1091. 

The  case  of  Welch  v.  Garrett,  5  Idaho  639,  51  Pac.  405,  has  been 
cited  as  being  a  decision  of  a  state  adopting  the  Colorado  doctrine  of 
water  rights  which  inconsistently  follows  the  California  view  that  the 
right  of  the  appropriator  rests  in  grant  from  the  United  States.  (Wiel, 
Water  Rights,  §  42.)  It  will  be  observed,  however,  that  no  question 
of  the  appropriation  of  water  was  involved  in  the  case,  which  related 
merely  to  a  right  of  way  for  a  ditch.  The  holding  that  the  right  of 
way  rests  upon  the  federal  grant  is  clearly  consistent  with  the  Colorado 
doctrine  of  appropriation  of  water. 

The  same  objection  applies  to  Mr.  Wiel's  criticism  in  the  same  section 
of  the  similar  case  of  Stalling  v.  Ferrin,  7  Utah  477,  27  Pac.  686. 
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state  or  territorial  governments  have  never  recognized  those 
rights,  and  hence  the  rights  of  the  appropriator  could  not  have 
been  derived  from  the  United  States  but  must  exist  as  a  prod- 
uct of  state  law.  There  is  little  direct  judicial  authority  for 
this  view, 2*  and  it  is  certainly  an  extraordinary  proposition 
that  a  state  government,  and  a  fortiori  that  a  territorial  gov- 
ernment, has  power  to  define  the  extent  of  the  rights  of  the 
United  States  in  respect  to  the  public  domain. 

There  are  some  expressions  to  be  found  in  the  opinions  in 
several  cases  in  the  supreme  court  which  lend  some  support 
to  this  doctrine,25  but  it  is  probable  that  the  court  meant  no 
more  than  that  the  states,  with  the  consent  of  the  federal 
government,  which  has  never  been  withheld,  may  determine 
what,  if 'any,  rights  may  be  acquired  by  appropriation.  So 
far  this  question  has,  in  effect,  been  treated  as  one  of  local 
law,f**  but  if  the  United  States  should  undertake  to  adopt  a 
federal  code  of  water  rights  for  the  public  lands,  it  can  hardly 
be  doubted  that  it  might  adopt  the  common-law  doctrine  of 


**  See  Willey  v.  Decker,  11  Wyo.  496,  73  Pac.  210,  100  Am.  St.  939. 

And  see,  also,  expressions  in  the  opinion  in  the  California  case  of 
City  of  Los  Angeles  v.  Los  Angeles  Farming  &  Milling  Co.,  152  Cal. 
645,  93   Pac.   869. 

In  Mohr  v.  Lamar  Canal  Co  (Circuit  Court,  Dist.  Colo.),  128 , Fed. 
776,  Hallett,  J.,  said;  "One  who  diverts  water  from  a  flowing  stream 
for  a  beneficial  purpose  may  have  the  use  of  it  so  long  as  he  con- 
forms to  the  law  regulating  such  matters,  but  he  has  no  contract  with 
or  grant  from  the  government,  federal  or  state,  in  respect  to  his 
privilege." 

"*  See  Kansas  v.  Colorado,  206  U.  S.  46,  27  Sup.  Ct.  655;  U.  S.  v.  Rio 
Grande  Dam  &  Irr.  Co.,  174  U.  S.  690,  19  Sup.  Ct.  770;  Clark  v.  Nash, 
198  U.  S.  369,  25  Sup.  Ct.  676. 

^The  proposition  that  the  rights  of  a  riparian  proprietor  of  land 
held  under  federal  patent  are  to  be  determined  by  local  law,  is  sup- 
ported by  several  cases  in  the  Supreme  Court.  Thus  in  a  recent  case 
involving  title  to  an  island  in  a  stream,  Mr.  Justice  Brewer  said: 
"It  is  the  settled  rule  that  the  question  of  the  title  of  a  riparian  owner 
is  one  of  local  law.  In  Hardin  v.  Jordan,  140  U.  S.  371  [involving 
question  as  to  whether  grantee's  title  extended  to  low  water  mark  or 
center  of  lake],  the  matter  was  discussed  at  some  length,  the  author- 
ities cited,  and  the  conclusion  thus  stated  by  Mr.  Justice  Bradley,  deliv- 


§75  DOCTRINE  OF  APPROPRIATION  V6i 

riparian  rights  in  respect  to  waters  on  its  own  lands,  not- 
withstanding state  laws  to  the  contrary." 

In  view  of  the  fact  that  the  right  of  appropriation  is  now 
thoroughly  established,  though  in  some  states  the  right  is 
limited  to  water  on  the  public  lands,  the  question  as  to  what 
is  the  foundation  of  the  right  is  of  little  practical  importance, 
and  the  discussion  thereof  is  largely  academic, 

§  75.    Power  of  State  to  Authorize  Appropriation. 

Closely  connected  with  the  question  whether  the  right  of  the 
appropriator  is  derived  from  the  state  as  law  maker  or  from 
the  United  States  as  riparian  proprietor,  is  the  further  ques- 
tion as  to  the  power  of  the  state  to  authorize  the  appropriation 
of  water  for  irrigation  and  other  purposes.  The  consideration 
of  one  of  these  questions  involves  more  or  less  the  considera- 


ering  the  opinion  of  the  court  (p.,  384) :  *In  our  judgment  the  grants 
of  the  government  for  lands  bounded  on  streams  and  other  waters, 
without  any  reservation  or  restriction  of  terms,  are  to  be  construed 
as  to  their  effect  according  to  the  law  of  the  state  in  which  the  lands 
lie.' "  Whitaker  v.  McBride,  197  U.  S.  510.  This  passage  from  Hardin 
V.  Jordan  is  quoted  also  in  City  of  Los  Angeles  v.  Los  Angeles  Farm- 
ing &  Milling  Co.,  152  Cal.  645,  93  Pac.  869,  1135,  in  which  the  deter- 
mination of  riparian  rights  is  made  to  depend  upon  local  law. 

Se^,  also,  Bemot  v.  Morrison,  81  Wash.  538,  143  Pac.  104. 

""  In  Winters  v.  United  States,  207  U.  S.  564,  28  Sup.  Ct.  207,  which 
was  a  suit  by  the  United  States  to  restrain  the  interference  with  the 
flow  of  water  to  an  Indian  reservation,  the  court  said:  "The  power  of 
the  government  to  reserve  the  waters  and  exempt  them  from  appro- 
priation under  the  state  laws  is  not  denied,  and  could  not  be.''  The 
fact  that  the  land  in  question  was  an  Indian  reservation  may  have  in- 
fluenced the  court,  but  it  would  seem  that  the  same  rule  would  hold  as 
to  any  of  the  public  lands. 

In  Hough  V.  Porter,  51  Ore.  318,  98  Pac.  1083,  King,  C,  said:  ''The 
right  of  the  government  to  dispose  of  its  public  lands,  and  to  deal  with 
all  rights  incident  thereto,  in  such  a  manner  as  it  may  deem  best,  has 
long  been  fully  established  and  recognized  by  all  decisions  upon  the  sub- 
ject. True  it  cannot  by  legislation  determine  for  any  state,  after  its 
admission,  what  the  local  laws  relative  to  riparian  rights  shall  be 
(United  States  v.  Rio  Grande  Irr.  Co.,  174  U.  S.  690,  703,  19  Sup.  Ct. 
770,  43  L.  Ed.  1136) ;  but  the  general  government,  in  dealing  with  its 
public  lands,  may  make  such  reservations  therefrom,  by  grant,  dedica- 
tion, or  otherwise  as  it  may  see  fit." 
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tion  of  the  other.  The  question  as  to  the  power  of  the  state 
to  authorize  appropriation  presents  two  distinct  though  re- 
lated phases:  first,  the  power  of  the  state  as  against  the 
United  States  to  authorize  the  appropriation  of  water  on  the 
public  domain,  this  being  practically  the  same  question  as  the 
one  just  considered ;  and,  second,  the  constitutionality  of  the 
state  appropriation  laws  as  against  a  private  individual  as 
riparian  proprietor. 

§  76.    Appropriation  Upon  the  Public  Domain  of  the  United 
States. 

Upon  the  first  phase  of  the  question,  namely,  the  power  of 
the  state  to  authorize  the  appropriation  of  water  upon  the 
public  domain,  there  is  very  little  direct  authority.  In  a  lead- 
ing case  in  the  supreme  court  arising  in  the  territory  of  New 
Mexico,^®  Mr  Justice  Brewer  states  the  law  as  follows : 

"The  unquestioned  rule  of  the  common-law  was  that  every 
riparian  owner  was  entitled  to  the  continued  natural  flow  of 

the  stream.     *     *     *     While  this  is  undoubted,  and  the  rule 

I- 

obtains  in  those  states  in  the  Union  which  have  simply  adopted 
the  common-law,  it  is  also  true  that  as  to  every  stream  within 
its  domain  a  state  may  change  this  common-law  rule  and  per- 
mit the  appropriation  of  the  flowing  waters  for  such  purposes 
as  it  deems  wise.  Whether  this  power  to  change  the  common- 
law  rule  and  permit  any  specific  and  separate  appropriation 
of  the  waters  of  a  stream  belongs  also  to  the  legislature  of  a 
territory,  we  do  not  deem  it  necessary  for  the  purpose  of  this 
case  to  inquire.  We  concede  arguendo  that  it  does.  Although 
tills  power  of  changing  the  common-law  rule  as  to  streams^ 
within  its  dominion  undoubtedly  belongs  to  each  state,  yet 
two  limitations  must  be  recognized:  First,  that  in  the  ab- 
scence  of  specific  authority  from  Congress  a  state  cannot  by 
its  legislation  destroy  the  right  of  the  United  States,  as  the 


*  United  States  v.  Rio  Grande  Irrigation  Co.,  174  U.  S.  690,  19  Sup. 
Ct.  770. 
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owner  of  lands  bordering  on  a  stream,  to  the  continued  flow 
of  its  waters,  so  far,  at  least,  as  may  be  necessary  for  the 
beneficial  uses  of  the  government  property.  Second,  that  it  is 
limited  by  the  superior  power  of  the  general  government  to 
secure  the  uninterrupted  navigability  of  all  navigable  streams 
within  the  limits  of  the  United  States.  *  *  *  Notwith- 
standing the  unquestioned  rule  of  the  common-law  in  refer- 
ence to  the  right  of  a  lower  riparian  proprietor  to  insist  upon 
the  continuous  flow  of  the  stream  as  is  was,  and  although 
there  has  been  in  all  of  the  Western  states  an  adoption  or  rec- 
ognition of  the  common-law,  it  was  early  developed  in  their 
history  that  the  mining  industry  in  certain  states,  the  reclam- 
ation of  arid  lands  in  others,  compelled  a  departure  from  the 
comimon-law  rule,  and  justified  an  appropriation  of  flowing 
waters  both  for  mining  purposes  and  for  the  reclamation  of 
arid  lands,  and  there  has  come  to  be  recognized  in  those  states, 
by  custom  and  by  state  legislation,  a  different  rule — ^a  rule 
which  permits,  under  certain  circumstances,  the  appropria- 
tion of  the  waters  of  a  flowing  stream  for  other  than  domestic 
purposes.  So  far  as  those  rules  have  only  a  local  significance, 
and  affect  only  questions  between  citizens  of  the  state,  noth- 
ing is  presented  which  calls  for  any  consideration  by  the  fed- 
eral courts.  In  1866  Congress  passed  the  act  of  July  26,  1866 
[Rev.  Stat.  §  2339].  *  *  *  March  3,  1877,  an  act,  c.  107, 
was  passed  for  the  sale  of  desert  lands  [recognizing  the  right 

c 

of  appropriation].  *  *  *  On  March  3,  1891,  an  act, 
c.  561,  an  act  was  passed  [granting  a  right  of  way  through 
the  public  lands  and  reservations  to  canal  or  ditch  compa- 
nies]. *  *  *  Obviously  by  these  acts,  so  far  as  they  ex- 
tended, Congress  recognized  and  assented  to  the  appropria- 
tion of  water  in  contravention  of  the  common-law  rule  as  to 
continuous  flow." 

The  precise  question  before  the  court  related  to  the  effect 
of  the  construction  of  a  dam  for  storing  and  distributing  the 
water  of  the  Rio  Grande  River  for  irrigation  and  other  pur- 
poses upon  the  navigability  of  the  river.    It  will  be  noted  that, 
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in  effect,  the  court  adopts  the  California  view  that  the  appro- 
priator's  right  is  based,  at  least  indirectly,  upon  the  theory 
of  a  grant  from  the  United  States,  the  United  States  having 
practically  surrendered  its  rights  as  riparian  proprietor  to 
the  state.  The  holding  of  this  case  that  Congress  has  given 
is  sanction  to  the  appropriation  laws  of  the  states  was  af- 
firmed in  a  recent  case  in  the  supreme  court,  in  which  it  was 
also  held  that,  by  more  recent  legislation.  Congress  has  also 
recognized  the  legislation  of  a  territory  in  respect  to  the  reg- 
ulation of  the  use  of  public  waters.^* 

The  doctrine  that,  by  the  acts  of  1866  and  1870  and  similar 
more  recent  legislation.  Congress  has  surrendered  to  the 
states  the  riparian  rights  of  the  United  States,  is  supported  by 
several  state  and  territorial  decisions.^^  This  doctrine  seems 
to  afford  a  sufficient  basis  for  the  state  laws  relating  to  appro- 
priation on  the  public  domain.  It  may  be  doubted,  however, 
whether  this  construction  of  the  acts  of  Congress  is  fully  con- 
sistent with  the  earlier  construction  that  these  acts  do  not 
constitute  the  grant  of  any  new  right,  but  were  rather  the 
voluntary  recognition  by  Congress  of  rights  already  acquired, 
that  is  acquired  by  the  appropriator  as  an  individual  under 
local  regulations,  and  not  rights  assumed  by  the  state.^^ 

*Gutierres  v.  Albuquerque  Land,  etc.,  Co.,  188  U.  S.  545,  23  Sup. 
Ci.  338. 

"  United  States  v.  Rio  Grande  Dam,  etc.,  Co.,  9  N.  Mex.  299,  51  Pac. 
674;  Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  110,  61  Pac.  258,  87 
Am.  St.  918,  50  L.  R.  A.  747. 

In  Boquillas  Land,  etc.,  Co.  v.  Curtis,  11  Ariz.  128,  89  Pac.  504,  the 
court  held  that  if,  as  seemed  to  be  the  case,  the  use  of  the  waters  of 
innavigable  streams  in  the  territory  acquired  by  the  United  States  from 
Mexico,  was  under  legislative  control  under  the  Mexican  law,  ^ch  use 
was  under  similar  control,  after  the  cession,  by  the  United  States  or  by 
its  delegated  authority,  the  territory  of  Arizona;  and  that  the  legisla- 
ture of  Arizona,  under  its  delegated  authority  from  the  sovereignty  of 
the  United  States,  might  determine  what  system  of  water  rights  should 
prevail  in  the  territory.  The  decree  in  this  case  was  affirmed  by  the 
United  States  Supreme  Court  in  213  U.  S.  339. 

"  See  the  criticism  of  Mr.  Wiel,  of  California,  a  strong  advocate  of  the 
California  view. 

Wiel,  Water  Rights  in  the  Western  States,  §  38. 
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In  the  case  of  Kansas  v.  Colorado'^  the  power  of  the  state  in 
its  sovereign  capacity  to  determine  what  doctrine  of  water 
rights  shall  prevail  in  the  state  was  fully  conceded  by  the  Su- 
preme Court.  The  two  states  concerned,  as  it  happens,  have 
taken  opposite  views  as  to  which  doctrine  is  best  suited  to  the 
conditions  existing  within  their  respe^stive  territory.  Colo- 
rado is  the  leading  advocate  of  the  extreme  doctrine  of  ap- 
propriation, which  involves  the  total  rejection  of  the  doctrine 
of  riparian  rights  so  far  as  irrigation  is  concerned,  while  Kan- 
sas has  adopted  the  California  doctrine  of  riparian  rights. 
Without  making  any  distinction  between  the  use  of  water  of 
streams  flowing  on  the  public  domain  and  such  use  as  against 
a  private  riparian  owner,  and  without  referring  to  the  rights 
of  the  United  States  as  riparian  proprietor,  or  to  the  federal 
statutes  relating  to  appropriation,  Mr,  Justice  Brewer  laid 
down  the  law  as  to  the  power  of  the  state  as  follows :  "It  may 
determine  for  itself  whether  the  common-law  rule  in  respect 
to  riparian  rights  or  that  doctrine  which  obtains  in  the  arid 
regions  of  the  West  of  the  appropriation  of  waters  for  the 
purposes  of  irrigation  shall  control.  Congress  cannot  enforce 
either  rule  upon  any  state.'* 

In  this  declaration  Mr.  Justice  Brewer  seems  to  take  a  much 
more  advanced  view  of  the  power  of  the  state  than  that  ex- 
pressed by  him  in  the  opinion  previously  quoted  in  this  sec- 
tion, and  which  was  quoted  ali^o  in  the  opinion  in  Kansas  v. 
Colorado. 

Whatever  niay  be  the  theory  of  the  doctrine,  it  is  clear  that, 
"by  the  settled  rule  of  decisions  in  the  Supreme  Court  of  the 
United  States,  conveyances  by  the  United  States  of  public 
lands  on  non-navigable  streams  and  lakes,  when  it  is  not  pro-s 
vided  otherwise,  are  to  be  construed  and  have  effect  according 
to  the  law  of  the  state  in  which  the  lands  are  situate,  in  so  far 


Kansas  v.  Colorado,  206  U.  S.  46. 


142  LAW  OF  IRRIGATION  §  77 

as  the  rights  and  incidents  of  riparian  proprietorship  are  con- 
cerned." ^2^ 

§  77.    Appropriation  Upon  State  Lands. 

It  seems  clear  that  a  state  may  authorize  the  appropriation 
of  water  upon  lands  belonging  to  the  state,  thus  waiving  its 
own  rights  as  riparian  owner.  This  question  has  received  lit- 
tle consideration  by  the  courts. 

§  78.    Legislation  Relating  to  Appropriation. 

.  The  earliest  legislation  on  the  subject  of  the  appropriation 
of  water  seems  to  have  been  that  embodied  in  the  Howell  Code 
of  Arizona  adopted  by  the  first  territorial  legislature  in 
1864.*^  The  first  act  of  Congress  on  the  subject  was  passed 
in  1866  and  consisted  of  a  single  section  which  is  still  in 
force.**  The  first  comprehensive  legislation  is  that  found  in 
the  Civil  Code  of  California,  adopted  in  1872,  which  went  into 
effect  January  1, 1873.  This  consisted  of  a  brief  code  of  thir- 
teen sections,  most  of  which  were  still  in  force  in  their  origi- 
nal form  until  the  act  of  1913."  These  provisions  have  served 
as  the  model  of  much  of  the  subsequent  legislation  of  other 
states  relating  to  the  appropriation  of  water.  The  California 
statute  did  not,  however,  introduce  any  new  principle  into  the 
law  of  water  rights,  but  is  merely  declaratory  of  the  exist- 
ing law  as  established  by  the  decisions  of  the  California 
courts,  as  will  appear  from  a  comparison  of  the  decisions  with 
the  provisions  of  the  statute. 


"'  Peter  Van  Devanter,  J.,  in  Snyder  v.  Colorado  Gold  Dredging  Co.,  181 
Fed.  62  (mining  case). 


n 


See  Boquillas  Land,  etc.,  Co.  v.  Curtis,  11  Ariz.  128,  89  Pac.  604. 
As  to  the  still  earlier  New  Mexico  laws  relating  to  water  rights,  see 
United  States  v.  Rio  Grande  Dam,  etc.,  Co.,  9  New  Mex.  303,  51  Pac.  074. 

The  right  of  acquiring  water  for  mining  purposes  by  appropriation 
was  tacitly  recognized  by  the  first  territorial  legislature  of  Wyoming. 
Laws,  1869,  c.  22,  §§  15-18.  Willey  v.  Decker,  11  Wyo.  496,  73  Pac. 
210,  100  Am.  St.  939. 

**  U.  S.  Rev.  St.  §  2339. 

See  post,  §  81. 
California  Civil  Code,  §§  1410-1422. 
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The  subject  of  appropriation  is  now  largely  regulated  by 
statute  in  all  tiie  states  and  territories  of  the  West,  and  appro- 
priation is  the  underlying  principle  of  the  irrigation  codes  re- 
cently enacted  in  several  of  the  states  and  teirritories. 

§  79.    Constitutionality  of  Statutes  Authorizing  Appropria- 
tion. 

The  constitutionality  of  statutes  authorizing  the  acquisition 
of  a  water  right  by  appropriation  is  a  question  th^t  has  re- 
ceived but  little  attention  from  the  courts,  their  constitution- 
ality  being  generally  tacitly  conceded.  The  precise  point  upon 
which  the  constitutionality  of  such  statutes  would  most  nat- 
urally be  assailed  is  that,  in  abrogating  the  common-law  doc- 
trine of  riparian  rights,  they  may  authorize  the  taking  or 
damaging  of  private  property  for  a  private  use  without  com- 
pensation. The  right  of  a  riparian  proprietor  to  the  flow  of 
the  water  of  a  stream  is  clearly  property,  which,  when  vested 
can  be  destroyed  or  impaired  only  in  the  interest  of  the  gen- 
eral public,  upon  full  compensation,  and  in  accordance  with 
established  law.^® 

A  state  legislature  has  no  power,  by  a  general  law  authoriz- 
ing the  appropriation  of  water  by  private  persons,  to  deprive 
a  riparian  proprietor  of  his  vested  rights,  and  a  statute  hav- 
ing this  effect  is  unconstitutional.^^  Thus  it  has  been  held  in 
Nebraska  that  the  act  of  that  state  of  1889,  as  amended  in 
1893,  providing  for  the  acquisition  of  a  right  to  the  use  of 
running  water  by  appropriation,  with  a  proviso  that,  in  all 
streams  not  more  than  twenty  feet  in  width,  the  rights  of  the 
riparian  proprietor  should  not  be  affected  by  the  act,  is  un- 
constitutional. The  court  proceeded  upon  the  ground  that  ri- 
parian rights  had  become  vested  in  all  the  streams  of  the 


••  Lux  V.  Haggln,  69  Cal.  255,  10  Pac.  674 ;  Clark  v.  Cambridge  &  A. 
Irr.  &  Imp.  Co.,  45  Neb.  798,  64  N.  W.  239;  Crawford  Company  v. 
Hathaway,  67  Neb.  325,  93  N.  W.  713,  60  L.  R.  A.  889. 
•  '^Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Barrett  v.  Metcalf,  12 
Tex.  Civ.  App.  247,  33  S.  W.  756;  Nielson  v.  Sponer,  46  Wash.  14, 
89  Pac.  155. 
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^-TState  prior  to  the  passage  of  the  act,  which  was  therefore  a 
clear  invasion  of  private  rights,  within  the  prohibition  of  the 
constitution.^^  For  similar  reasons  the  South  Dakota  act  of 
1907  was  held  uriconstitutional.^^*  So  also  the  Washington 
statute  of  1890,  authorizing  a  land  owner  to  use  all  the  spring 
water  arising  on  his  land,  and  thereby  preventing  any  use  of 
such  water  by  a  lower  riparian  owner,  was  held  unconstitu- 
tional as  against  such  lower  proprietor  as  a  taking  or  destroy- 
ing of  property  without  due  process  of  law.^® 

The  legislature  has  no  power  by  the  enactment  of  appro- 
priation laws  to  impair  vested  riparian  rights  acquired  under 
Mexican  land  grants  jn  the  territory  ceded  by  Mexico  to  the 
United  States.*^ 

In  some  states,  either  by  the  express  terms  of  the  statutes, 
or  by  judicial  construction,  the  rights  of  riparian  proprietors 
are  saved  from  the  operation  of  the  statutes,  and  the  doctrine 
of  appropriation  is  limited  so  a,s  to  apply  only  to  water  on 


S8 


Clark  V.  Cambridge  &  A.  Irr.  &  Imp.  Co.,  45  Neb.  798,  64  N.  W. 
239.  In  this  case,  the  court  conceded  the  right  of  appropriation  for 
public  uses  in  the  following  language:      . 

''That  the  state  may,  in  the  exercise  of  the  right  of  eminent  domain, 
appropriate  the  water  of  any  stream  to  any  purpose  which  will  sub- 
serve the  public  interests  is  not  doubted,  and  that  the  reclamation  of 
the  inarable  lands  of  the  state  is  a  work  of  public  utility,  within  the 
meaning  of  the  constitution,  is  a  proposition  not  controverted  in  this 
proceeding.  But  even  the  state  in  its  sovereign  capacity  is,  as  we  have 
seen,  within  the  restrictions  of  the  constitution,  and  can  take  or  damage 
private  property  only  upon  the  conditions  thereby  imposed.  The  propo- 
sition that  the  rights  of  riparian  proprietors  were  abolished  by  opera- 
tion of  the  statutes  is  therefore  without  merit." 

The  same  court,  in  a  later  case,  held  that  while  the  legislature  may 
abrogate  the  common-law  doctrine  of  riparian  rights  in  waters  as  to 
all  rights  which  might  be  acquired  in  the  future,  and  substitute  there- 
for the  doctrine  of  appropriation,  this  could  not  be  done  so  as  to  affect 
vested  riparian  rights.  Crawford  Company  v.  Hathaway,  67  Neb.  325, 
93  N.  W.  781,  108  Am.  St.  647,  60  L.  R.  A.  889. 

'"*  St.  Germain  Irr.  Co.  v.  Hawthorn  Ditch  Co.,  32  S.  Dak.  260,  143 
N.  W.  124. 
**  Nielson  v.  Sponer,  46  Wash.  14,  89  Pac.  155. 
Boquillas  Land  &  Cattle  Co.  v.  Curtis,  11  Ariz.  128,  89  Pac.  504. 
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the  public  lands,  where  no  riparian  rights  in  private  individ- 
uals have  attached.  The  statutes,  therefore,  in  these  states, 
are*  clearly  not  unconstitutional  on  the  ground  that  they  im- 
pair vested  rights  of  riparian  proprietors.*^* 

If  the  legislature  first  adopts  the  doctrine  of  riparian 
rights,  it  may  subsequently  substitute  therefor  the  doctrine 
of  appropriation,  in  the  absence  of  some  constitutional  restric- 
tion, provided  vested  riparian  rights  be  not  thereby  im- 
paired.*^ The  question  as  to  the  constitutionality  of  the  ap- 
propriation laws  as  affecting  riparian  rights  cannot,  of  course, 
arise  in  those  states  which  have  never  recognized  the  com- 
mon-law doctrine  of  riparian  rights. 

11.    APPROPRIATION  UNDER  ACTS  OF  CONGRESS. 
§  80.    Appropriation  on  the  Public  Domain — ^In  GeneraL 

We  have  several  times  had  occasion  to  speak  of  the  appro- 
priation of  water  on  the  public  domain,  and  it  is  now  pro- 
posed to  examine  this  question  more  in  detail,  with  especial 
reference  to  the  acts  of  Congress  on  the  subject.  It  will  be 
remembered,  in  this  connection,  that  the  title  to  the  land  now 
embraced  in  the  Western  states  and  territories  was  originally 
vested  in  the  United  States,  subject  to  the  Indian  right  of 
occupancy,  where  this  existed.  This  land  has  now  been  very 
largely  reduced  to  private  ownership,  but  large  tracts  of  land 
still  remain  throughout  this  region  to  which  the  government 
title  is  not  yet  extinguished,  and  which  constitute  the  public 
domain.  The  power  to  control  or  dispose  of  the  public  land 
is  vested  exclusively  in  the  United  States  as  proprietor,  and 
the  state  governments  have  no  jurisdiction  to  pass  laws  in 
any  way  infringing  upon  the  proprietary  rights  of  the  gen- 
eral government. 

The  United  States  government,  as  the  proprietor  of  the 


*"*  Enterprise  Irr.  Dist.  v.  Tri-Statc  Land  Co.,  92  Neb    121,  138  N. 
W.  171. 

See  Boquillas  Land,  etc.,  Co.  v.  Curtis,  11  Ariz.  128,  89  Pac.  504 
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public  lands,  has  the  same  property  and  right  in  the  streams 
flowing  through  them  as  any  other  proprietor  would  have. 
Such  streams  are  part  and  parcel  of  the  land  through  which 
they  flow,  inseparably  annexed  to  the  soil,  and  the  use  thereof 
as  an  incident  to  the  soil  passes  with  the  land  to  a  patentee  of 
the  government,  and  no  occupancy  or  appropriation  of  water 
on  the  public  domain,  or  local  legislation  or  judicial  action, 
can  in  any  way  restrict  or  affect  the  operation  of  the  govern- 
ment patent.*^ 

The  right  to  use  the  water  on  the  public  domain  for  irriga- 
tion or  other  purposes  can  be  derived  only  from  the  federal 
government.  As  has  been  3tated  in  a  previous  section,  how- 
ever, at  an  early  date,  under  the  pressure  of  local  conditions 
and  necessities,  the  doctrine  was  established  in  California, 
and  subsequently  in  other  states,  that  a  right  to  the  use  of 
water  of  natural  streams  on  the  public  domain  for  mining, 
agricultural,  and  other  purposes  might  be  acquired  by  prior- 
ity of  appropriation.  The  water  rights  thus  acquired  rested 
for  a  long  time  solely  upon  the  local  customs,  laws,  and  de- 
cisions of  courts,  and,  of  course,  could  not  have  been  asserted 
agaiijst  the  general  government,  had  the  latter  seen  fit  to  ob- 
ject. But  the  acquisition  of  water  rights  on  the  public  do- 
main in  this  manner  has  always  been  acquiesed  in  and  en- 
couraged by  the  national  government,  and  was  finally  ex- 
pressly sanctioned  by  acts  of  Congress,  beginning  with  the  act 
of  July  26,  1866,  in  a  section  embodied  in  the  United  States 
Revised  Statutes  (§2339). 

§  81.    The  Federal  Statute  of  1866. 

For  eighteen  years,  from  1848  to  1866,  the  regulations  and 
customs  of  miners,  as  enforced  and  moulded  by  the  courts  and 
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Union  MiU  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371; 
Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Vansickle  v.  Haines,  7 
Nev.  249. 

The  water  in  a  nonnavigable  stream  flowing  over  the  public  domain 
is  a  part  and  parcel  thereof,  and  the  national  government  can  sell 
or  grant  the  same,  or  the  use  thereof,  separate  from  the  rest  of  the 
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santtioned  by  the  legislation  of  the  state,  constituted  the  law 
governing  property  in  mines  and  in  water  on  the  public  do- 
m^n.*' 

The  first  federal  legislation  on  the  subject  was  the  act  of 
July  26,  1866,  entitled  "An  Act  Granting  the  Right  of  Way  to 
Ditch  and  Canal  Owners  Over  the  Public  Lands,  and  for  Other 
Purposes."  **  The  statute  related  principally  to  the  acquisi- 
tion of  title  to  mining  claims,  the  section  affecting  water 
rights  and  giving  the  title  to  the  act  being  the  ninth  section, 
which  as,  re-enacted  with  some  verbal  changes  not  affecting 
its  substance  and  meaning,  now  constitutes  section  2339  of 
the  Revised  Statutes  of  the  United  States.  The  section  as  so 
re-enacted  reads  as  follows:*' 

"Whenever,  by  priority  of  possession,  rigjits  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  pur- 
poses, have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws,  and  the  de- 
cisions of  courts,  the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in  the  same;  and 
the  right  of  way  for  the  construction  of  ditches  and  canals 
for  the  purposes  herein  specified  is  acknowledged  and  con- 
firmed; but  whenever  any  person,  in  the  construction  of  any 
ditch  or  canal,  injures  or  damages  the  possession  of  any  set- 
tler on  the  public  domain,  the  party  committing  such  injury 
or  damage  shall  be  liable  to  the  party  injured  for  such  in- 
jury or  damage/' 

The  language  of  this  section  has  been  frequently  criticised 
as  obscure  and  inapt,  but  the  imperfections  of  its  phraseol- 
ogy as  well  as  the  anomolous  title  of  the  act  at  large,  which 
gives  no  clue  to  its  general  scope,  may  be  largely  explained 
by  the  conditions   under  which  the  act  was   passed.    As 


estate,  under  such  conditions  as  may  seem  to  it  proper.     Howell  v. 
Johnson,  89  Fed.  -556. 

^Jenison  v.  Kirk,  98  U.  S.  453. 

**  14  Stat,  at  L.,  p.  251. 
10  Fed.  St.  Ann.  p.  1090,  and  notes. 
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pointed  out  by  a  contemporary  writer,  tiiis  statute  was  the 
result  of  a  struggle  in  Congress  led  by  Senator  William  M. 
Stewart,  of  Nevada,  to  defeat  a  proposition  to  sell  the  mines 
on  the  public  lands  to  pay  the  national  debt  growing  out  of 
the  Civil  War,  The  act  as  passed  is  a  combination  of  the 
mining  bill  advocated  by  Senator  Stewart  and  a  bill  relating 
to  ditches  which  originated  in  the  House  of  Representatives/* 
The  portion  of  the  act  relating  to  mining  has  been  superseded 
by  later  legislation. 

§  82.    Construction  of  This  Statute. 

It  is  to  be  noted  that  this  statute  simply  confirmed  to  the 
owners  of  water  rights  on  the  public  domain  the  same  rights 
which  they  held  under  the  local  customs,  laws,  and  decisions 
of  courts  prior  to  its  enactment;  that  it  did  not  introduce, 
and  was  not  intended  to  introduce,  any  new  system,  or  to 
evince  any  new  or  different  policy  on  the  part  of  the  general 
government;  but  that  it  recognized,  sanctioned,  protected 
and  confirmed  the  system  already  established  by  the  local  cus- 
toms, laws  and  decisions  of  courts,  and  provided  for  its  con- 
.  tinuance.*^    It  was  "rather  the  voluntary  recognition  of  a  pre- 


^  Yale  on  Mining  Claims  and  Water  Rights,  p.  10. 
See,  also,  Jenison  v.  Kirk,  98  U.  S.  453. 

"Basey  v.  Gallagher,  20  Wall.  (U.  S.)  670;  Jennison  v.  Kirk,  98 
U.  S.  453;  Broder  v.  Water  Co.,  101  U.  S.  274;  United  States  v.  Rio 
Grande  Irr.  Co.,  174  U.  S.  690,  19  Sup.  Ct.  770;  Krall  v.  U.  S.,  79 
Fed.  241 ;  United  States  v.  Conrad  Inv.  Co.,  156  Fed.  123. 

See,  also,  Ison  v.  Nelson  Min.  Co.,  47  Fed.  199;  Cave  v.  Crafts,  53  Cal. 
135 ;  Osgood  v.  El  Dorado  Water  &  Deep  Gravel  Min.  Co.,  56  Cal.  571 ; 
Ely  V.  Ferguson,  91  Cal.  187,  27  Pac.  587 ;  Cave  v.  Tyler,  133  Cal.  566, 
65  Pac.  1089 ;  City  of  Denver  v.  Mullen,  7  Colo.  345,  3  Pac.  693 ;  Platte 
Water  Co.  v.  Northern  Colo.  Irr.  Co.,  12  Colo.  525,  21  Pac.  711;  Ras- 
mussen  v.  Blust,  85  Neb.  198,  120  N.  W.  184,  122  N.  W.  862;  Jones  v. 
Adams,  19  Nev.  78,  6  Pac.  442;  Twaddle  v.  Winters,  29  Nev.  88,  85 
Pac.  280,  89  Pac.  289;  Carson  v.  Centner,  33  Ore.  512,  52  Pac.  506; 
Caviness  v.  Rio  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731;   In  re 

Willow  Creek  ( Ore.),  144  Pac.  505;  Benton  v.  Johncox,  17  Wash. 

277,  49  Pac.  495,  61  Am.  St.  912,  39  L.  R.  A.  107. 
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• 

existing  right  of  possession,  constituting  a  valid  claim  to  its 
continued  use,  than  the  establishment  of  a  new  one/'*' 

Persons  appropriating  water  on  government  lands  before 
their  sale  into  private  ownership  acquire  a  valid  possessory 
title  under  the  statute  without  any  further  or  other  record 
title.*» 

The  act  of  Congress  confirmed  all  water  rights  then 
vested  in  streams  upon  the  public  domain,  and  provided  for 
the  acquisition  of  similar  rights  therein  in  the  future.  Such 
rights  became  private  property  when  so  acquired.*^" 
-  The  act  of  1866  is  prospective  in  its  operation,  and  cannot 
be  construed  so  as  to  affect  the  rights  of  one  who  acquired 
title  to  land  before  the  passage  of  the  act." 

But  this  statute,  and  the  supplementary  statute  of  1870 
(§  2340)  apply  to  and  protect  rights  acquired  after  as  .well 
as  those  acquired  before  their  passage.'^^  The  statutes  apply 
only  to  appropriations  made  upon  the  public  domain  of  the 
United  States,*^^  and  one  who  claims  the  benefit  of  the  acts 

has  the  burden  of  showing  that  his  appropriation  was  made 

• 

upon  the  public  domain."    The  statutes,  however,  are  general 


**  Broder  v.  Water  Go.,  101  U.  S.  274. 

To  the  same  effect,  see  Sturr  v.  Beck,  133  U.  S.  541,  10  Sup.  Ct.  850; 
Mohr  V.  Lamar  Canal  Co.,  128  Fed.  776;  Coffin  v.  Left  Hand  Ditch  Co., 
6  Colo.  443;  Parkersville  Drainage  District  v.  Wattier,  48  Ore.  332, 
86  Pac.  775;  Hough  v.  Porter,  51  Ore.  318,  98  Pac.  1083. 

*»  Happy  Valley  Land  &  Water  Co.  (Cal.),  147  Pac.  966. 

"  Thayer  v.  California  Development  Co.,  164  Cal.  117,  128  Pac.  21. 

"  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371 ; 
Union  Mill  &  Min.  Co.  v.  Dangberg,  2  Sawy.  450,  Fed.  Cas.  No.  14,370; 
Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Beaver  Brook  Reservoir  & 
Canal  Co.  v.  St.  Vrain  Reservoir  &  Fish  Co.,  6  Colo.  App.  130,  40  Pac. 
1066. 

"Jacob  V.  Lorenz,  98  Cal.  335,  33  Pac.  119. 

"  Cave  V.  Tyler,  133  Cal.  566,  65  Pac.  1089 ;  Smith  v.  Denniff ,  24  Mont. 
20,  60  Pac.  398  i  Prentice  v.  McKay,  38  Mont.  114,  98  Pac.  114;  Carson 
V.  Gentner,  33  Ore,  512,  52  Pac.  506. 

"City  of  Santa  Cruz  v.  Enright,  95  Cal.  105,  30  Pac.  197;  Cave  v. 

Tyler,  133  Cal.  566,  65  Pac.  1089. 
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in  their  application  and  apply  to  all  government  lands,  includ- 
ing lands  reserved  for  the  common  schools  of  future  states.'** 

The  principles  of  these  sections  apply  equally  where  the 
appropriation  is  made  on  state  lands.'® 

The  protection  afforded  by  these  acts  is  wholly  independent 
of  state  lines,'^  and  an  appropriator  of  water  for  irrigation  in 
one  state  from  a  stream  flowing  in  two  states  may  maintain  a 
bill  in  a  federal  court  to  enjoin  the  diversion  of  the  water  of 
the  stream,  to  his  injury,  by  a  later  appropriator  in  the  other 
state.'^ 

§  83.    How  Existence  of  Water  Right  on  Public  Domain  Is 
Determined. 

When  a  possessory  right  to  the  use  of  water  is  claimed,  the 
question  whether  or  not  such  right  exists  is  to  be  determined 
by  reference  to  the  local  customs,  laws  and  decisions,  and, 
when  the  right  is  thus  ascertained,  the  statute  has  the  force 
of  confirming  it  to  the  person  entitled  under  the  local  cus- 
toms, laws  and  decisions.'^  The  union  of  the  three  conditions 
named  in  the  statute,  that  is,  that  the  right  should  be  recog- 
nized and  acknowledged  by  the  local  customs,  by  the  laws, 
and  by  the  decisions  of  courts,  is  not  essential  to  the  perfec- 
tion of  the  right  by  priority ;  and,  in  case  of  conflict  between 
a  local  custom  and  a  statutory  regulation,  the  latter,  as  of  su- 
perior authority,  must  necessarily  prevail.®"    What  is  the  cus- 


"  State  V.  Stampfly,  60  'Wash.  368,  125  Pac.  148.  See,  also,  Farmers' 
High  Line  Canal  &  Reservoir  Co.  v.  Moon,  22  Colo.  560,  45  Pac.  437. 
See,  however,  as  to  school  lands  title  to  which  had  vested  in  the  state 
prior  to  the  act  of  1866,  Water  &  Min.  Co.  v.  Bugbey,  96  U.  S.  165 
(mining  case).  "^ 

••  Carson  v.  Centner,  33  Ore.  512,  52  Pac.  506,  43  L.  R.  A.  130. 

"HoweU  V.  Johnson,  89  Fed.  556. 

"  See  Bean  v.  Morris,  221  U.  S.  485,  31  Sup.  Ct.  703,  and  see  post,  §  273. 

"•  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371. 

Under  §§  2339  and  2340,  the  pgrtentee  of  public  land  acquires  only  such 
riparian  rights  as  are  given  by  the  laws  of  the  state  in  which  the  land 
lies.    Empire  Water  &  Power  Co.  v.  Cascade  Town  Co.,  205  Fed.  123. 

*  Basey  v.  Gallagher,  20  Wall.  (U.  S.)  670;  Drake  v.  Earhart,  2  Idaho, 
716,  23  Pac.  541 ;  Barnes  v.  Sabron,  10  Nev.  217. 
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tomary  law  in  respect  to  the  use  of  water  may  be  shown  by 
evidence  of  the  local  customs,  laws  and  decisions,**  of  which, 
indeed,  the  local  courts,  at  least,  will  take  judicial  notice  as  of 
the  public  laws.®^ 

*  And  the  local  custom  need  not  be  proved  with  reference  to 
the  specific  locality  where  the  right  is  claimed ;  it  is  sufficient 
if  such  custom  is  established  with  reference  to  the  state  as  a 
whole.®' 

§  84.    Relative  Rights  of  Appropriator  of  Water  and  Grantee 
of  Land — ^I^eliminary. 

As  land  belonging  to  the  public  domain  is  granted  by  the 
general  government  to  pi-ivate  individuals,  some  conflict  of 
claims  between  the  grantee  of  the  land  and  an  appropriator 
of  water  thereon  might  naturally  be  expected.  It  is  proposed  in 
this  and  the  next  three  sections  to  discuss  the  relative  rights 
of  the  grantee  and  appropriator  in  such  case.  To  avoid  con- 
fusion of  mind  in  reading  these  sections,  the  reader  should 
remember  that  in  some  of  the  arid  states  the  doctrine  of  ap- 
propriation applies  only  to  water  on  the  public  lands,  and  as 
to  streams  flowing  by  or  through  the  lands  of  private  persons, 
the  rights  of  riparian  proprietors  remain  as  at  common-law; 
but  in  other  states,  riparian  owners,  as  such,  have  no  rights 
in  the  water  of  natural  streams,  but  all  unappropriated  wa- 
ter, whether  found  on  public  or  private  land,  is  subject  to  ap- 
propriation. It  should  be  further  borne  in  mind  that  after 
the  government  title  to  land  has  been  extinguished,  and  it  has 
become  a  part  of  the  territory  of  a  state,  and  subject  in  all 
respects  to  its  jurisdiction,  the  question  as  to  whether  water 
rights  may  be  acquired  on  such  land  by  appropriation  must 
be  determined  solely  by  the  state  law.  In  tho  present  dis- 
cussion, we  are  to  consider  the  rights  of  parties  under  the  acts 


•*Basey  v.  Gallagher,  20  Wall.  (U.  S.)  670. 

•*  Clough  V.  Wing,  2  Ariz.  371,  17  Pac.  453. 

See,  also,  Brown  v.  Baker,  39  Ore.  66,  65  Pac.  799. 

"  Maffet  V,  Quine,  93  Fed.  347  (right  of  way  for  flume  to  lumber  miU). 
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of  Congress  only.  The  statements  made  in  what  follows 
should  be  interpreted,  and,  when  necessary,  limited,  in  accord- 
ance with  what  has  just  been  said. 

We  will  consider  first  the  effect  of  a  government  grant  of 
public  land  on  the  rights  of  one  who  has  appropriated  wateu 
on  such  land  while  it  was  yet  a  part  of  the  public  domain,  and 
then  what  rights,  if  any,  can  be  acquired  under  the  acts  of 
Congress  by  appropriation  after  title  to  the  land  has  vested 
in  the  grantee. 

§  85.    Appropriation  Prior  to  Grant — Act  of  1870. 

According  to  the  California  doctrine  of  water  rights,  a 
grant  of  public  land  of  the  United  States  carries  with  it  the 
common-law  rights  to  the  nonnavigable  streams  thereon,  un- 
less the  waters  are  expressly  or  impliedly  reserved  by  the 
terms  of  the  patent,  or  of  the  statute  granting  the  land,  or  by 
the  Congressional  legislation  authorizing  the  patent  or  other 
muniment  of  title.®*  As  we  have  already  seen,  however,  the 
United  States,  at  first  by  its  silent  acquiescence,  and  finally  by 
express  statutory  enactment,  has  always  recognized  the  doc- 
trine of  appropriation  of  water  on  the  public  lands,  and  heiice 
it  would  seem  to  follow,  as  a  necessary  consequence,  that  any 
grants  by  the  United  States  of  land  upon  which  water  rights 
have  been  acquired  with  such  implied  or  express  permission 
of  the  government  would  be  subject  to  the  burden  of  such 
vested  rights.  This  has  been  made  the  subject  of  an  express 
statute,  enacted  July  9,  1870,  as  an  amendment  or  supple- 
ment to  the  act  of  1866.«« 

This  provision,  now  appearing  as  Section  2340  of  the  Re- 
vised Statutes^  reads  as  follows:  "All  patents  granted,  or 
pre-emption  or  homesteads  allowed,  shall  be  subject  to  any 
vested  and  accrued  water  rights,  or  rights  to  ditches  and  res- 
ervoirs used  in  connection  with  such  water  rights,  as  may 
have  been  acquired  under  or  recognized  by  the  preceding  sec- 


•*  Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674. 
~  16  Stat,  at  L.  218,  7  Fed.  St.  Ann.  1096. 


§85  DOCTRINE  OF  APPROPRIATION  153 

tion."    This  act,  like  the  act  of  1866,  is  simply  declaratory 
of  the  pre-existing  law/® 

Since  the  passage  of  the  act  of  1870,  it  has  been  repeatedly 
held  by  the  courts,  sometimes  with,  and  sometimes  without, 
express  reference  to  the  act,  that  one  who  acquires  title  to 
public  land  takes  the  same  subject  to  any  vested  rights  to 
water  &nd  ditches  thereon.  In  such  case  the  rights  of  the  ap- 
propriator  prevail  over  those  of  the  subsequent  grantee  or 
settler.  In  respect  to  this  particular  proposition,  the  Califor- 
nia and  the  Colorado  doctrines  are  the  same.*^  One  who  con- 
structs a  ditch,  and  appropriates  and  uses  the  water  of  a 
stream,  upon  the  public  land,  acquires  thereby,  as  against  a 
subsequent  purchaser  from  the  United  States,  as  complete 
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See  Broder  v.  Water  Co.,  101  U.  S.  274;  Hammond  v.  Rose,  11 
Colo.  324,  19  Pac.  466,  7  Am.  St.  258. 

•'  United  States :    Cruse  v.  McCauley,  96  Fed.  369. 

Arizona:  Hill  v.  Lenormand,  2  Ariz.  854,  16  Pac.  266;  Miller  v. 
Douglas,  7  Ariz.  41,  60  Pac.  722. 

California:  Osgood  v.  El  Dorado  Water  &  Deep  Gravel  Min.  Co., 
56  Cal.  571;  Farley  v.  Spring  VaUey  Min.  &  Irr.  Co.,  58  Cal.  142;  Lytle 
Creek  Water  Co.  v.  Perdew,  65  Cal.  447,  4  Pac.  426;  Judkins  v.  Elliott 
(Cal.),  12  Pac.  116;  South  Yuba  Water  &  Min.  Co.  v.  Rosa,  80  Cal. 
333,  22  Pac.  222;  DeNecochea  v.  Curtis,  80  Cal.  397,  20  Pac.  568,  22 
Pac/  198 ;  Faulkner  v.  Rondoni,  104  Cial.  140,  37  Pac.  883 ;  McGuire  v. 

Brown,  106  Cal.  660,  39  Pac.  1060;  Patterson  v.  Mills  ( Cal.),  68 

Pac.  1034';  Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  105,  90  Pac.  362; 
Wolfskin  V.  Smith,  5  Cal.  App.  175,  89  Pac.  1001. 

Colorado:  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Dotson,  20  Colo.  804,  38 
Pac.  322;  Beaver  Brook  Reservoir  &  Canal  Co.  v.  St.  Vrain  Reservoir  & 
Fish  Co.,  6  Colo.  App.  130,  40  Pac.  1066. 

Idaho:  Drake  v.  Earhart,  2  Idaho,  716,  23  Pac.  541;  LeQuime  v. 
Chambers,  15  Idaho  405,  98  Pac.  415. 

Montana:  Cottonwood  Ditch  Co.  v.  Thorn,  39  Mont.  115,  101  Pac. 
825,  104  Pac.  281. 

Nevada:    Barnes  v.  Sabron,  10  Nev.  217. 

Oregon:  Kaler  v.  Campbell,  13  Ore.  596,  11  Pac.  301;  Tolman  v. 
Casey,  15  Ore.  83,  13  Pac.  669;  Speake  v.  Hamilton,  21  Ore.  3,  26 
Pac.  855;  Britt  v.  Reed,  42  Ore.  76,  70  Pac.  1029;  Parkersville  Drain- 
age Dist.  v.  Wattier,  48  Ore.  332,  86  Pac.  775  (not  irrigation  case) ; 
Brosnan  v.  Harris,  39  Ore.  148,  65  Pac.  687,  87  Am.  St.  649,  54  L. 
R.  A.  628 ;  Davis  v.  Chamberlain,  51  Ore.  304,  98  Pac.  154. 

South  Dakota:     Scott  v.  Toomey,  8  S.  D.  639,  67  N.  W.  838. 
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and  perfect  a  right  to  maintain  his  ditch,  and  have  the  water 
flow  to;  in  and  through  the  same,  as  though  such  right  or 
easement  had  vested  in  him  by  grant.®^  And,  indeed,  it  is 
held  that  the  act  of  Congress  operates  as  a  grant  from,  the 
United  States  of  the  water  appropriated  on  the  publio  do- 
main, and  of  the  right  of  way  for  the  ditches  and  canals  by 
which  it  is  diverted  and  conveyed.** 

It  has  for  many  years  been,  the  practice  of  the  government, 
in  issuing  patents  for  the  public  lands,  to  insert  a  clause  in 
the  patent  expressly  protecting  and  reserving  or  excepting 
existing  water  and  ditch  rights/®  But  as  these  rights  are 
fully  protected  by  the  acts  of  Congress,  it  is  clearly  immate- 
rial whether  such  clause  be  inserted  in  the  patent  or  not." 
And  the  same  has  been  held  in  Colorado  even  in  cases  in 
which  both  appropriation  and  patent  preceded  the  act  of 
1866." 

Vested  and  accrued  rights  within  the  meaning  of  these  sec- 
tions are  acquired  whenever  the  appropriator  has  complied 
with  the  laws  of  the  state  relative  to  the  appropriation  of  wa- 


Utah :  Sullivan  v.  Northern  Spy  Min.  Co.,  11  Utah  438,  40  Pac.  709, 
30  L;  R.  A.  186   (mining  case). 

Washington:    Thorpe  v.Tenem  Ditch  Co.,  1  Wash.  666,  20  Pac.«688; 
Geddis  v.  Parrish,  1  Wash.  587,  21  Pac.  314;  Isaacs  v.  Barber,  10  Wash. 
124,  38  Pac.  871,  46  Am.  St.  772,  30  L.  R.  A.  665;  White  Bros.  &  Crum 
V.  Watson,  64  Wash.  666,  47  Pac.  497;  Lynch  v.  Lower  Yakima  Irr.  Co.,^ 
73  Wash.  173,  131  Pac.  829. 

Wyoming:  Chicago,  etc.,  R.  Co.  v.  McPhillainey,  19  Wyo.  425,  118 
Pac.  682,  Ann.  Cas.  1913-E  101;  Bucknum  v.  Johnson,  21  Wyo.  26,  127 
Pac.  904. 

"  Ware  v.  Walker,  70  Cal.  591,  12  Pac.  475. 

"Smith  V.  Hawkins,  110  Cal.  122,  42  Pac.  453;  Wood  v.  Etiwanda 
Water  Co.,  122  Cal.  152,  54  Pac.  726;  Smith  v.  Denniif,  24  Mont.  20, 
60  Pac.  398.     * 

"  As  to  the  origin  of  this  practice  in  1872,  see  the  letter  of  the  Com- 
missioner  of  the  General  Land  Office,  published  in  Copp's  U.  S.  Mining 
Decisions,  p.  82. 

"Tynon  v.  Despain,  22  Colo.  247,  43  Pac.  1039;  Parkersville  Drain- 
age Dist.  V.  Wattier,  48  Ore.  332,  86  Pac.  775. 

"Coffin  V.  Left  Hand  Ditch  Co.,  6  Colo.  443;  Hammond  v.  Rose,  11 
Colo.  524,  19  Pac.  466. 
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ter."  To  be  entitled  to  the,  protection  of  the  statutes  the  ap- 
propriator  must  have  taken  such  steps  towards  the  actual 
making  of  an  appropriation  as  will  satisfy  the  requirements 
of  the  state  laws  for  the  establishment  of  a  right  by  appro- 
priation ;  the  statutes  provide  for  the  protection  of  only  such 
rights  as  have  vested  and  accrued  and  as  are  recognized  and 
acknowledged  by  the  local  customs,  laws  and  decisions  of  the 
courts.^*  But  where  the  work  of  appropriation  has  actually 
been  commenced,  the  appropriator  will  be  allowed  a  reason- 
able time  within  which  to  complete  it." 

§  86.    Appropriation  Subsequent  to  Grant. 

In  the  preceding  section  we  have  considered  the  relative 
rights  of  an  appropriator  of  water  on  the  public  domain  and 
a  grantee  of  such  land  from  the  government  where  the  appro- 
priation was  made  prior  to  the  grant.  It  now  remains  to  con- 
sider the  effect  of  an  appropriation  made  after  the  title  to 
the  land  has  vested  in  the  grantee,  or  he  has  acquired  equity 
able  rights  therein.  Clearly,  in  such  case,  the  question  pre- 
sented is,  in  general,  the  same  as  that  involved  in  any  other 
case  of  appropriation  of  water  on  private  lands.  Here  again 
attention  is  called  to  the  fact  that  the  question  is  important 
only  in  those  states  which  have  adopted  the  common-law  doc- 
trine of  riparian  rights. 

The  practical  construction  of  the  act  of  1866  has  been  that, 
as  long  as  land  belongs  to  the  United  States,  the  waters  flow- 
ing over  it  are  subject  to  appropriation  for  ^ny  of  the  pur- 
poses named  in  the  statute,  when  such  appropriation  was 
recognized  by  the  local  customs,  laws  or  decisions* of  the 
courts.     But  if  the  water  was  not  so  appropriated  when  it 
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Rasmussen  v.  Blust,  85  Neb.  198,  120  N.  W.  184,  122  N.  W.  862. 

Bear  Lake  Irr.  Co.  v.  <]Jarland,  164  U.  S.  18,  17  Sup.  Ct.  12 ;  United 
States  V.  Rickey  Land  &  Water  Co.,  164  Fed.  496;  Taylor  v.  Abbott, 
103  CaL  421,  37  Pac.  408;  Nippel  v.  Forker,  26  Colo.  74,  56  Pac.  577; 
Crane  Falls  Power  &  Irr.  Co.  v.  Snake  River  Irr.  Co.,  24  Idaho  63, 
133  Pac.  655.  .     - 

"  Lynch  v.  Lower  Yakima  Irr.  Co.,  73  Wash.  173,  131  Pac.  829. 
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Qowed  over  the  public  domain,  it  is  not  subject  to  appropria- 
tion after  the  land  over  which  it  flows  has  become  private 
property.^®  In  such  case  the  previously  acquired  rights  of  the 
settler  on  the  public  lands  are  superior  to  those  of  the  subse- 
iQiuent  ^ppropriator.  And  an  appropriation  of  water  on  the 
public  lands,  made  after  the  acts  of  1866  and  1870,  gives  to 
the  appropriator  Jio.  right  to  the  water  appropriated,  as 
against  a  grantee  of  riparian  lands  under  a  grant  made  or 
issued  prior  to  the  act  of  1866,  except  in  a  case  where  the  wa- 
ter  so  subsequently  appropriated  was  expressly  reserved  by 
the  terms  of  such  grant/^ 

The  clause  contained  in  the  United  States  land  patents,  that 
such  patents  shall  be  subject  to  any  vested  and  accrued  water 
rights  for  mining,  agricultural,  manufacturing  or  other  pur- 
poses, means  subject  to  such  rights  as  existed  when  the  pat- 
ent took  effect.^®  And  the  appropriator  has  no  right,  as 
against  the  patentee,  to  change  the  easement,  as  by  changing 
the  point  of  diversion,  or  the  line  of  the  ditch  or  otherwise, 
without  the  consent  of  the  patentee/® 

The  acts  of  Congress  apply  only  to  the  public  domain,  but 
upon  the  same  principle  as  in  the  case  of  a  federal  grant,  the 
riparian  rights  of  a  grantee  of  state  land  are  protected  as 
against  a  subsequent  appropriator.^^ 

§  87.    When  Rights  of  Grantee  Attach. 

It  is  clearly  of  great  importance,  in  the  application  of  the 
principles  stated  in  the  section  immediately  preceding,  to 
know  just  when  the  rights  of  a  patentee  from  the  government 
become  vested.    Where  a  patent  to  government  land  has  been 
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Cruse  V.  McCauley,  96  Fed.  369.  , 

Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674.    See  Vansickle  v.  Haines« 
7  Nev.  249. 
"Cruse  V.  McCauley,  96  Fed.  369. 

White  Bros  &  Crum  Co.  v.  Watson,  64  Wash.  666,  117  Pac.  497. 

See,  Ison  v.  Nelson  Mining  Co.,  47  Fed.  199;  Lux  v.  Haggin,  69 
CaL  255,  10  Pac.  674;  Carson  v.  Gentner,  33  Ore.  512,  52  Pac.  506,  43 
L.  R.  A.  130. 


19 
80 


§87  DOCTRINE  OF  APPROPRIATION  157 

actually  issued  before  any  appropriation  of  water  has  been 
made  on  such  land,  the  question  is,  of  course,  free  from  diffi- 
culty, for  the  lights  of  the  patentee  will  have  vested  prior  to 
any  possible  claim  that  may  be  asserted  by  the  appropriator, 
whether  such  rights  be  considered  as  attaching  at  the  time 
of  taking  the  first  steps  to  secure  title  to  the  land,  or  not  until 
the  actual  issuance  of  the  patent.  But  a  case  may  arise  in 
which  the  appropriation  was  made  after  the  government's 
grantee  has  taken  steps  to  secure  title,  but  before  the  patent 
is  issued.  In  such  case,  it  is  of  vital  importance  to  determine 
whether  the  grantee  has  any  rights  before  securing  the  pat- 
ent. So  far  as  the  question  has  been  presented  for  judicial 
determination,  the  courts  have  uniformly  held  that  in  such 
case,  where  the  grantee  has  done  all  that  is  required  of  him 
to  entitle  him  to  a  patent,  which  is  subsequently  issued  to 
him,  his  rights  will  relate  back  at  least  to  the  time  when  his 
compliance  with  the  statutory  requirements  was  complete.®* 
And  although  the  contrary  was  previously  held  in  Califor- 
nia and  Washington,®^  it  is  now  well  settled  that,  in  such  case, 
the  rights  of  the  patentee  will  relate  back  to  the  date  of  his 
initiatory  act  to  acquire  title,  and  will  cut  off  any  interven- 
ing adverse  claims  to  water  right.®^  Moreover,  the  rights  of 
a  settler  will  be  protected  as  against  an  appropriator  of  wa- 
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Union  Mill  &  Min.  Co.  v.  Dangberg,  2  Sawy.  450,  Fed.  Cas.  No. 
14,370;  Ison  v.  Nelson  Min.  Co.,  47  Fed.  199.    And  see  post,  §  153. 

"Farley  v.  Spring  Valley  Min.  &  Irr.  Co.,  58  Cal.  142;  Thorpe  v. 
Tenem  Ditch  Co.,  1  Wash.  566,  20  Pac.  588;  Ellis  v.  Pomeroy  Imp.  Co., 
1  Wash.  572,  21  Pac.  27. 

The  case  of  Osgood  v.  El  Dorado  Water  &  Deep  Gravel  Min.  Co., 
56  Cal.  571,  although  it  appears  to  hold  that  a  grantee's  rights  date 
only  from  the  issuance  of  his  patent,  was  decided  upon  the  peculiar 
facts  of  that  case,  and  does  not  conflict  with  the  doctrine  stated  in  the 
text. 

"  Sturr  V.  Beck,  133  U.  S.  541,  10  Sup.  Ct.  350,  affirming  6  Dak.  71, 
50  N.  W.  486;  McGuire  v.  Brown,  106  Cal.  660,  39  Pac.  1060,  30  L.  R.  A. 
384;  FauU  v.  Cooke,  19  Ore.  455,  26  Pac.  662,  20  Am.  St.  836;  Lone 
Tree  Ditch  Co.  v.  Cyclone  Ditch  Co.,  15  S.  Dak.  519,  91  N.  W.  352,  S.  C. 
26  S.Dak.  307,  128  N.  W.  596;  Stenger  v.  Tharp,  17  S.  Dak.  13,  94  N. 
W.  402 ;   Redwater  Land  &  Canal  Co.  v.  Reed,  26   S.  Dak.  466,  128 
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ter,  although  he  has  not  yet  secured  a  patent.  Thus,  in  a  re- 
cent California  case,  the  facts  were  as  follows:  A  person 
intending  to  appropriate  the  water  of  a  spring  on  certain 
surveyed  public  lands,  posted  a  notice  of  appropriation,  which 
however,  by  reason  of  its  ^failure  to  conform  to  the  require- 
ments of  the  state  statute  as  to  notice,  was  invalid  and  con- 
ferred no  rights.  On  the  same  day  he  made  an  excavation  in 
the  spring  for  the  purpose  of  marking  the  place  of  his  in- 
tended diversion,  and  a  few  days  later  bought  materials  for 
making  the  diversion,  but  did  not  complete  it.  In  the  mean- 
while, another  settled  upon  the  land  where  the  spring  was 
located,  built  a  house  thereon,  and  filed  an  affidavit  in  con- 
formity of  the  state  possessory  act.  After  possession  had 
been  so  taken,  th^  appropriator  attempted  to  complete  his  di- 
version, but  was  prevented  by  the  settler  from  doing  so,  and 
thereupon  brought  an  action  against  the  latter  to  enjoin  him 
from  interfering  with  the  completion  of  the  diversion.  It  was 
held  that  the  action  could  not  be  maintained.®* 

It  seems  that  in  order  to  entitle  an  occupant  of  public  land 
to  object  to  an  appropriation  of  water  thereon,  he  must  have 
the  intention  of  acquiring  title  to  the  land,  and  must  show 
some  right,  inchoate  or  otherwise,  thereto ;  a  mere  trespassei 
or  squatter  upon  the  land  has  no  riparian  rights  which  he  can 
assert  against  a  subsequent  appropriator.®" 


N.  W.  703;  Redwater  Land  &  Canal  Co.  v.  Jones,  27  S.  Dak.  194,  130 
N.  W.  85. 

See,  also,  Cruse  v.  McCauley,  96  Fed.  369;  City  of  Denver  v.  Mullen, 
7  Colo.  345,  3  Pac.  693;  Scott  v.  Toomey,  8  S.  D.  639,  67  N.  W.  838; 
Benton  v.  Johncox,  17  Wash.  277,  49  Pac.  495;  Atkinson  v.  Washington 
Irr.  Co.,  44  Wash.  75,  86  Pac.  1123;  Kendall  v.  Joyce,  48  Wash.  489,  93 
Pac.  1091. 

Prior  to  the  passage  of  the  federal  statutes  relating  to  the  acquisi- 
tion of  public  lands,  the  mere  settlement  upon  the  land  with  a  view 
of  appropriating  it  was  sufficient  to  confer  riparian  rights  as  against  a 
subsequent  appropriation  of  the  water.  Crandall  v.  Woods,  8  Cal.  136. 
Taylor  v.  Abbott,  103  Cal.  421,  37  Pac.  408. 

Silver  Creek,  etc.,  Land  &  Water  Co.  v.  Hayes,  113  Cal.  142,  45 
Pac.  191;  Kendall  v.  Joyce,  48  Wash.  489,  93  Pac.  1091* 


M 
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m.    WHAT  WATER  MAY  BE  APPROPRIATED. 

§  88.    In  General. 

The  statutes  or  constitutional  provisions  by  which  the  right 
of  appropriation  is  conferred  or  confirmed  define  in  general 
terms  the  water  in  respect  to  which  the  right  may  be  exer- 
cised. The  provisions  are  necessarily  very  similar,  extending 
the  right  either  to  the  rivers  and  streams,  sometimes  qualified 
as  "natural  streams,"  of  the  state,  or  to  running  water  flowing 
in  a  river  or  stream,  or  down  a  canyon  or  ravine.^^ 

Water  which  has  already  been  appropriated  is,  of  course, 
not  subject  to  appropriation,  unless  it  has  been  abandoned 
by  the  original  appropriator  or  his  successor  in  interest.®^ 

§  89.    Waste  or  Surplus  Water. 

Waste  or  surplus  water  not  used  by  other  appropriators  of 
prior  date  is  subject  to  appropriation;  thus  water  appropri- 
ated for  mining  purposes  which  finds  its  way  back  to  the 
stream  is  subject  to  appropriation  for  irrigation,®®  and  water 
appropriated  for  power  purposes,  when  not  needed  for  such 
purposes  but  left  in  the  stream,  may  be  appropriated  for  irri- 
gation, and  it  is  immaterial  that  the  point  of  diversion  for 
irrigation  is  above  the  point  of  return  for  power.®^  So  also 
the  general  rules  of  appropriation  apply  to  flood  waters  not 
already  appropriated  by  others.®^  And  water  diverted  by  an 
appropriator  but  not  actually  used,  but  permitted  to  seep 


**  See  the  constitutional  and  statutory  provisions.  The  waters  of  lakes 
may  be  appropriated.  Duckworth  v.  Watsonville  Water  &  Light  Co.,  150 
Cal.  520,  89  Pac.  338. 

See,  also,  Salt  Lake  City  v.  Gardner,  39  Utah  30,  114  Pac.  147. 

""  Promontory  Ranch  Co.  v.  Argile,  28  Utah  328,  79  Pac.  47;  Gill  v. 
Malan,  29  Utah  431,  82  Pac.  471;  Weidensteiner  v.  MaUy,  55  Wash. 
79,  104  Pac.  143. 

•*  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25 
Colo.  87,  53  Pac.  386;  Head  v.  Hale,  38  Mont.  302,  100  Pac.  222. 

"Windsor  Reservoir  &  Canal  Co.  v.  Hoffman  Milling  Co.,  48  Colo. 
82,  89, 109  Pac.  422,  425. 

•"Santa  Cruz  Reservoir  Co.  v.  Ramirez   ( ^Ariz.),  141  Pac.  120; 

Gallatin  v.  Coming  Irr.  Co.,  163  Cal.  405,  126  Pac.  864. 
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from  his  ditch,  may  be  appropriated  by  another,  and  after  such 
appropriation  the  original  appropriator  cannot  reclaim  such 
seepage  water  as  against  the  second  appropriator  by  repair- 
ing or  reconstructing  his  ditch  so  as  to  make  it  water  tight.^^ 

The  general  policy  of  the  law  as  to  waste  water  has  been 
stated  by  Chief  Justice  Frick,  of  the  Utah  supieme  court,  as 
follows :  "Our  statutes  which  relate  to  the  use  of  water  for 
a  beneficial  purpose  are  to  be  liberally  construed  and  applied, 
to  the  end  that,  when  it  is  possible  to  apply  to  a  beneficial  use 
water  which  would  otherwise  be  wasted  where  all  prior  rights 
can  be  preserved  and  protected,  the  right  to  appropriate  such 
water  should  not  be  withheld/'"^^  But  one  may  not  under  a 
€laim  of  saving  water  that  would  otherwise  be  lost  by  seeiH 
age  and  evaporation  interfere  with  the  rights  of  a  prior  ap- 
propriator.^^^ 

It  may  sometimes  be  difficult  to  determine  what  constitutes 
waste  water  subject  to  appropriation.  It  seems,  however, 
that  it  is  not  waste  water  so  long  as  it  remains  upon  the  land 
of  the  original  appropriator.  Thus,  where  the  defendants 
who  owned  valid  water  rights,  in  ditphes  tapping  a  natural 
stream,  used  the  water  for  a  number  of  years  for  irrigating 
their  land,  but  in  the  process  of  spreading  the  water  upon 
the  land  some  of  it  escaped  by  surface  drainage  to  the  land 
of  the  plaintiff,  who  collected  it  by  a  ditch  on  her  own  land 
and  used  it  for  irrigation,  it  was  held  that  the  plaintiff  could 
hot  claim  such  water  as  against  the  defendants,  and  that  the 
latter  had  a  r;ght  to  intercept  the  water  by  a  new  ditch  on 
their  own  land.®^ 

Where  one  has  acquired  the  right  to  waste  water  from  the 
ditches  or  laterals  of  another  he  does  not  thereby  become 
vested  with  any  control  over  such  ditches  or  laterals,  pr  the 


"  Dannerbrink  v.  Burger,  23  Cal.  App.  587,  138  Pac.  751. 
"•  Salt  Lake  City  v.  Gardner,  39  Utah  30,  1 14  Pac.  147. 
''''  Tonkin  v.  Winzell,  27  Nev.  88,  73  Pac.  593. 

•'  Burkhart  v,  Meiberg,  37  Colo.  187,  86  Pac.  98,  119  Am.  St.  279,  6 
L.  R.  A.  (N.  S.)  1104. 
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water  flowing  therein,  nor  is  the  owner  of  such  ditches, 
etc.;  required  to  continue  or  maintain  conditions  so  as  to  sup- 
ply the  appropriation  of  waste  water  at  any  time  or  in  any 
quantity,  when  acting  in  good  faith.®'  But  the  ditch  owner 
will  not  be  permitted  wilfully  and  maliciously  to  discharge 
water  as  waste  in  some  "other  direction  so  as  to  deprive  the 
appropriator  of  the  waste  water  thereof.®* 

.  §  90.    Springs  and  Seepage  Water — ^In  GeneraL 

If  the  waters  of  a  spring  rise  to  the  surface  of  the  ground 
so  as  to  form  a  stream,  they  are,  of  course,  subject  to  appro- 
priation like  the  waters  of  any  other  natural  stream.®*  And 
for  the  purpose  of  making  such  appropriation,  the  ditch  may 
be  constructed  up  to  the  mouth  of  the  spring  so  as  to  take 
the  water  directly  therefrom.®*  The  fact  that  a  stream  has 
its  source  in  a  flowing  spring  does  not  change  its  nature,  nor 
exempt  its  waters  from  appropriation.®^  But  wate3r.jsgliich, 
hasngt^yet  riLseii-to  the  surface,  though  it  may  constitute  the 

►urce  of  supply  of  a  spring,  is  subject  to  the  law  of  under- 
ground waters.®®  And  a  spring  which,  though  it  rises  to  the 
surface  and  flows  perennially,  does  not  constitute  the  source 
of  aHowing^  stream,  its  overflow  waters;  being  insignificant 
iij  quantity,  merely  sinking  into  the  surrounding  earth,  is  not 


"Green  River  Ditch  Co.  v.  Schneider,  50  Colo.  606,  115  Pac.  705; 
Mabee  v.  Platte  Land  Co.,  17  Colo.  App.  476,  68  Pac.  1058. 

•*  Green  River  Ditch  Co.  v.  Schneider,  50  Colo.  606,  115  Pac.  705. 

"Cross  V.  Kitts,  69  Cal.  217,  10  Pac.  409,  58  Am.  Rep.  558;  De 
Necochea  v.  Curtis,  80  Cal.  397,  20  Pac.  563,  22  Pac.  198 ;  Ely  v.  Fergu- 
son, 91  Cal.  187,  27  Pac.  587;  Taylor  v.  Abbott,  103  Cal.  421,  37  Pac. 
408;  Williams  v.  Barter,  121  Cal.  47,  53  Pac.  405;  Campbell  v.  Gold- 
field  Consol.  Water  Co.,  36  Nev.  458,  136  Pac.  976;  Brosnan  v.  Harris, 
39  Ore.  148,  65  Pac.  867,  87  Am.  St.  649,  54  L.  R.  A.  628;  Gill  v. 
Malan,  29  Utah  431,  82  Pac.  471. 

See,  also.  Orient  Mining  Co.  v.  Freckleton,  27  Utah  125,  74  Pac.  652. 

"  DeNecochea  v.  Curtis,  80  Cal.  397,  20  Pac.  563,  22  Pac.  198 ;  Ely  v. 
Ferguson,  91  Cal.  187,  27  Pac.  587;  Brosnan  v.  Harris,  39  Ore.  148, 
65  Pac.  867. 

•"  Geddis  v.  Parrish,  1  Wash.  587,  21  Pac.  314. 

"  Cohen  v.  LaCanada  Land  &  Water  Co.,  142  Cal.  437,  76  Pac.  47. 
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p 

a  watercourse,  and  its  waters  are  not  subject  to  appropria- 
tion, in  the  absence  of  a  statute  so  providing,  huthelongjto 
the  person  upon^hose  land  they  first  arise.®® 

Iff  IdaliUTtrls  provided  by  statute  that  "the  waters  of  any 
natural  streams,  springs,  or  seepage  waters,  or  lakes  or  other 
public  waters  in  the  state  of  Idaho"  may  be  appropriated.  Un- 
der this  statute  and  the  act  of  Congress  of  1866  (Rev.  St. 
§  2339),  the  w^^ter  of  a  spring  on  the  public  domain  may  be 
appropriated  although  in  its  natural  state  it  was  lost  in  the 
adjacent  soil,  and  did  not  flow  off  the  land  in  a  definite 
stream.^®® 

§  91,    Special  Statutory  Provisions. 

It  is  provided  by  statute  in  Colorado  "That  all  ditches  now 
constructed  or  hereafter  to  be  constructed  for  the  purpose  of 
utilizing  the  waste,  seepage  or  spring  waters  of  the  state,  shall 
be  governed  by  the  same  laws  relating  to  priority  of  right  as 
^  those  ditches  constructed  for  the  purpose  of  utilizing  the  wa- 
ter of  running  streams:  Provided,  that  the  person  upon 
whose  lands  the  seepage  or  spring  waters  first  arise,  shall 
have  the  prior  right  to  such  waters  if  capable  of  being  used 
upon  his  lands."^^^  This  section  does  not  apply  to  appropria- 
tions of  spring  water  made  prior  to  its  enactment.^^^  A  stat- 
ute in  substantially  identical  language  is  in  force  in  Oregon^^^ 
and  Washington.^°* 


•*  Morrison  v.  Officer,  48  Ore.  569,  87  Pac.  896. 

See,  also,  Dickey  v.  Maddux,  48  Wash.  411,  93  Pac.  1090. 

'~  Le  Quime  v.  Chambers,  15  Idaho  405,  98  Pac.  415,  21  L.  R.  A. 
(N.  S.)   76. 

*"Laws,  1889,  p.  215,  §  1;  Rev.  Stat.  1908,  §3177. 

"'Clark  V.  Ashley,  34  Colo.  285,  82  Pac.  588. 

See,  also,  Breuning  v.  Dorr,  23  Colo.  195,  47  Pac  290,  35  L.  R.  A.  640. 

"'Laws-,  1893,  p.  150,  §1;  Bell.  &  Cott.  Codes,  §5019.  The  Oregon 
statute  omits  the  concluding  words  "if  capable"  etc. 

Under  this  provision  there  would  seem  to  be  no  distinction  between 
the  right  to  appropriate  the  waters  of  running  streams  and  those  of 
springs.     Brosnan  v.  Harris,  39  Ore.  148,  65  Pac.  867,  87  Am.  St.  649. 

"*  Laws,  1890,  p.  710,  §  15;  1  Ball.  Ann.  Codes  &  St.,  §  4114  (see,  also, 
§4115). 
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In  Colorado,  under  this  statute,  it  has  been  held  that  a 
valid  appropriation  may  be  made  from  a  canon  not  a  running 
stream,  but  supplied  with  water  entirely  from  the  rainfall 
in  the  surrounding  hills.^^*^ 

A  person  claiiiiing  the  right  to  appropriate  seepage  water 
under  this  statute  has  the  burden  of  proving  both  the  fact 
that  the  water  is  seepage  water  and  also  its  quantity.^®* 

It  is  not  clear  what  effect  should  or  can  be  given  to  the' 
proviso  giving  priority  to  the  owner  of  the  land  upon  which 
the  spring,  etc.,  rises.  In  Colorado  by  the  constitution  as  well 
as  by  statute,  the  water  of  "natural  streams"  is  made  subject 
to  appropriation.  Priority  of  appropriation  alone  gives  the 
better  right,  and  the  owner  of  the  land  upon  which  the 
stream  has  its  source  has  no  advantage  on  account  of  such 
ownership  over  any  other  appropriator.  If  the  spring  in  ques- 
tion constitutes  the  source  of  a  natural  stream,  it  is  regarded 
as  a  part  of  the  stream,  and  its  water  therefore  is  subject  to 
appropriation  under  the  constitution.  It  would  seem,  then, 
that  a  statute  giving  priority  to  the  owner  of  the  land  on 
which  the  spring  rises  conflicts  with  the  constitutional  pro- 
vision and  is  therefore  unconstitutional. 

Again,  if  the  spring  or  seepage  water  does  not  constitute 
the  source  of  a  natural  stream,  but  merely  collects  and  stands 
or  settles  where  it  rises,  the  owner  of  the  land,  if  he  first  ap- 
propriates it,  has  a  prior  right  to  the  water  under  the  main 
pi'ovision  of  this  statute,  and,  therefore,  in  such  a  case,  the 
proviso  in  his  favor  is  useless.  On  the  other  hand,  if  some  one 
else  has  appropriated  the  water  before  him,  and  the  land- 


IM 


Denver,  T.  &  Ft.  W.  R.  Co.  v.  Dotson,  20  Colo.  304,  38  Pac.  322. 
See,  also,  Burkhart  v.  Meiberg,  37  Colo.  187,  86  Pac.  98,  119  Am.  St. 
279,  6  L.  R.  A.  (N.  S.)  1104. 

^"•La  Jara  Creamery,  etc.,  Assoc,  v.  Hansen,  35  Colo.  105,  83  Pac. 

644. 

See,  also*,  Howcroft  v.  Union  &  Gordon  Irr.  Co.,  25  Utah  311,  71 
Pac.  487. 


/ 


164  LAW  OF  IRRIGATION  §  91 

owner  is  permitted  under  this  proviso  to  take  the  water  from 
such  prior  appropriator,  the  proviso  operates  to  destroy  the 
right  conferred  by  the  statute.  On  the  whole  it  would  seem 
that  the  proviso  is  either  unconstitutional,  or  useless,  or  de- 
structive of  the  main  provision  of  the  statute,  according  to 
the  circumstances  of  the  case. 

The  construction  of  the  statute  is  also  not  free  from  diffi- 
culty in  states  which  limit  the  right  of  appropriation  to  wa- 
ter upon  the  public  domain.  Here  no  one  but  the  landowner 
would  have  a  right  to  appropriate  the  water  on  his  own  land, 
and  hence  he  does  not  need  the  protection  of  the  proviso 
where  the  water  does  not  flow  beyond  his  land.  If  the  water 
flows  beyond  his  land  upon  lands  of  the  state  or  federal  gov- 
ernment, it  is  probable  that  the  proviso  would  operate  to  pre- 
vent subsequent  grantees  from  the  government  of  the  lower 
riparian  land  from  acquiring  riparian  rights  in  the  stream 
as  against  the  upper  proprietor.  But  it  has  been  held  in 
Washington  that  the  proviso  is  unconstitutional  as  against  a 
lower  proprietor  whose  land  was  patented  prior  to  the  enact- 
ment of  the  statute  in  that  in  authorizing  the  upper  proprie- 
tor to  use  all  the  water  arising  on  his  land  thereby  destroying 
the  use  of  such  water  by  the  lower  riparian  owner,  it  consti- 
tutes a  taking  or  destroying  of  property  without  due  process 
of  law.^°'  And  it  is  also  held  in  Washington  that  this  pro- 
vision does  not  apply  to  a  spring  having  a  sufficient  flow  of 
water  to  constitute  a  watercourse.  Such  a  stream  is  subject 
to  the  genei^al  law  of  flowing  streams.  A  clear  distinction  is 
thus  drawn  between  springs  rising  or  seeping  upon  lands 
and  from  which  there  is  no  outlet,  and  springs  which  form 
the  fountain  heads  of  watercourses.^^® 

So  also  in  a  comparatively  recent  case  the  Colorado  supreme 


107 


Nielson  v.  Sponer,  46  Wash.  14,  89  Pac.  155,  123  Am.  St.  910. 

See,  also.  Miller  v.  Wheeler,  54  Wash.  429,  103  Pac.  641. . 

'•«  HoUett  V.  Davis,  54  Wash.  326,  103  Pac.  423 ;  Miller  v.  Wheeler,  54 
Wash.  429,  103  Pac.  641. 
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court  held  that  the  statute  does  not  apply  to  water  which  has 
reached  the  channel  or  bed  of  a  natural  stream.  In  so  hold- 
ing Campbell,  J.,  said :  "Whether,  and  to  what  extent,  this 
act  is  constitutional,  we  decline  to  say,  for  the  case,  as  made, 
does  not  come  within  its  provisions.  *  *  *  if  valid  at 
all,  it  is  applicable  only  to  appropriations  of  waste,  seepage, 
and  spring  waters  before  they  reach  the  channel  or  bed  of  a 
natural  stream,  whether  by  natural  surface  flow,  by  percola- 
tion, or  by  being  artificially  turned  into  the  same.  After 
waste  waters  reach  the  stream,  unless  there  is  then  an  inten- 
tion by  the  owner  to  reclaim  them,  they  become  part  of  its 
volume,  and  inure  to  the  benefit  of  the  appropriators  of  its 
waters,  to  be  enjoyed  in  accordance  with  their  numerical 
priorities."^^® 

Of  this  clause  the  Oregon  court  says  that  it  is  "a  grant  of 
the  exclusive  right  to  the  use  of  the  unappropriated  water 
specified  to  the  person  upon  whose  land  such  water  first 
arises,  and  was  probably  a  recognition  of  a  practice  prevail- 
ing in  the  arid  region  of  the  United  States,  that  the  title  to 
lands  containing  water  issuing  from  the  sources  mentioned 
had  been  secured,  so  that  the  water  might  be  used  for  domes- 
tic or  stock  purposes,  and  that  the  quantity  indicated  did  not 
appear  to  the  legislative  assembly  to  be  more  than  was  rea- 
sonably necessary  to  supply  such  use."" 


^  La  Jara  Creamery,  etc.,  Assoc,  v.  Hansen,  85  Colo.  105,  83  Pac.  644. 

"*  Morrison  v.  Officer,  48  Ore.  569,  87  Pac.  896.  This  was  a  suit 
to  enjoin  interference  with  the  use  by  the  plaintiff  of  water  issuing 
from  a  spring  on  defendant's  land.  At  the  time  the  statute  was  passed 
the  state  was  the  owner  of  the  land  of  both  parties  and  had  subsequently 
granted  a  portion  to  the.  defendant  and  later  another  portion  to  the 
plaintiff.  The  spring  was  a  perennial  spring  issuing  from  a  point  on 
the  defendant's  land  about  120  yards  from  the  boundary  line,  and  reach- 
ing a  point  about  150  yards  on  the  plaintiff's  land,  making  its  way 
without  channel  or  banks  through  brush  and  grass,  moistening  the 
ground  for  a  space  about  30  feet  in  width.  It  was  held  that  the  defend- 
ant was  entitled  to  use  all  the  water,  and  the  suit  was  dismissed. 
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§  92.    Underground  Streams. 

Where  waters  collect  or  are  gathered  in  a  stream  flowing 
underground  in  a  defined  channel,  no  distinction  exists  be- 
tween such  subsurface  streams  and  streams  flowing  upon  the 
surface.  They  are  such  property  or  incidents  to  property  as 
may  be  acquired  by  appropriation,  and  when  rights  in  them 
are  so  acquired,  the  owner  cannot  be  divested  thereof  by  the 
wrongful  acts  of  another."^ 

This  principle  is  of  great  importance  when  applied  to  the 
appropriation  of  water  from  well-defined  surface  streams  in 
the  arid  region.  As  is  well  known,  it  frequently  happens  that 
a  great,  and  perhaps  the  greater,  part  of  the  volume  of  the 
streams  in  this  region  passes  slowly  through  the  sand  and 
gravel  beneath  the  bed  of  the  stream  as  a  subsurface  stream 
or  underflow.  These  subterraneous  streams  may  flow  con- 
stantly throughout  the  year,  while  the  surface  stream,  run- 
ning full  in  times  of  high  water,  in  times  of  drought  may 
wholly  disappear  in  places,  leaving  the  bed  of  the  stream  dry, 
or  marked  by  pools  of  standing  water.  Sojajras_thej;igh  of 
appropriation  is  concerned,  there  is  no  differejicaJMtween  the 
Water  flo\glng.-Qn  the-mirf ace  and  the  underflow,  passing  be- 
neath the  bed  of  the  stream.^^^  "The  subsurface  supply  of  a 
stream,  whether  it  comes  from  tributary  swamps  or  runs  in 


"*  Howard  v.  Perrin,  8  Ariz.  347,  76  Pac.  460,  affirmed  200  U.  S.  71, 
26  Sup.  Ct.  195;  Cross  v.  Kitts,  69  Cal.  217,  10  Pac.  409;  Vineland  Irr. 
Dist.  V.  Azusa  Irr.  Co.,  126  Cal.  486,  58  Pac.  1057;  McClellan  v.  Hurdle, 
Z  Colo.  App  430,  33  Pac.  280 ;  Ryaii  v.  Quinlan,  45  Mont.  521,  124  Pac. 
512;  Strait  v.. Brown,  16  Nev.  317,  40  Am.  Rep.  497;  Keeney  v.  Carillo, 
2  N.  Mex.  480;  Whitmore  v.  Utah  Fuel  Co.,  26  Utah  488,  78  Pac.  764; 
Chandler  v.  Utah  Copper  Co.,  43  Utah  479,  135  Pac.  106. 

"'Vineland  Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal.  486,  58  Pac.  1057; 
McClellan  v.  Hurdle,  3  Colo.  App.  430,  33  Pac.  280;  Platte  Val.  Irr. 
Co.  V.  Buckers  Irr.,  Mill  &  Imp.  Co.,  25  Colo.  77,  53  Pac.  334;  Medano 
Ditch  Co.  V.  Adams,  ,29  Colo.  317,  68  Pac.  431;  Petterson  v.  Payne, 
43  Colo.  184,  95. Pac.  301;  Howcroft  v.  Union  &  Jordan  Irr.  Co.,  S^5 
Utah  311,  71  Pac.  487. 

"It  is  a  well  known  fact  that  some  streams  in  this  state,  after  run- 
ning for  greater  or  less  distances  on  the  surface,  sink,  and  by  a  well- 
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the  sand  _aiid  gravel  constituting  the  bed  of  tlie  stream,  is  as 
much  a  part  of  the  stream  as  is  the  surface  flow,  and  is  gov- 
erned by  the  same  rules.""^ 

'One  may,  by  appropriate  works,  develop  and  secure  to  use- 
ful purposes  the  subsurface  flow  of  the  stream,  and,  by  so  do- 
ing, become  the  legal  appropriator  of  the  water,  provided  he 
does  not  thereby  interfere  with  the  rights  of  other  persons 
in  the  water  of  the  stream."*  But  where  the  effect  of  such 
worksjs^  to  decrease  the  surface  flow,  already  fully  appropri- 
ated by  others,  the  latter  will  be  entitled  to. an  injunction  re- 
straing'the  later  appropriators  from  asserting  any  right  to 
the  waters,  and  from  developing  or  extending  their  works."' 

§  93.    Percolating  Waters. 

It  seems  that  one  who  develops  and  applies  to  beneficial  use 
percolating  waters  on  public  land  may  thereby  acquire  an  ex- 
clusive right  to  the  water  so  developed,"^  but,  in  general,  per- 
tolatiug  Waters  are  held  to  have  no  legal  existence  apart  from 
tHe  soil  in  which  they  occur,  and,  therefore,  are  not  subject 
to  appropriation  for  irrigation  or  other  purposes.  Such  v.  a- 
ters  do  not  come  within  the  provisions  of  the  statutes  relating 
to- appropriation."^    However,  under  the  Idaho  statute  pro- 


aefined  subterranean  channel  flow  for  a  number  of  miles,  and  then  come 
to  the  surface  again."  Campbell,  J.,  in  La  Jara  Creamery,  etc.,  Assoc. 
V.  Hansen,  85  Colo.  105,  83  Pac.  644. 

*"  Per  Callaway,  D.  J.,  in  Smith  v.  Duff,  39  Mont.  382,  102  Pac.  984. 

See,  also,  Buckers  Irr.  etc.,  Co.  v.  Farmers'  Independent  Ditch  Co., 
31  Colo.  62,  72  Pac.  49. 

'"Vineland  Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal.  486,  58  Pac.  1057, 
46  L.  R.  A.  420 ;  Roberts  v.  Craft,  141  Cal.  20,  74  Pac.  281. 

"•  Vineland  Irr.  Dist.  v.  Azusa  Irr.  Co.,  126  Cal.  486,  58  Pac.  1057. 

See,  also,  Herriman  Irr.  Co.  v.  Butterfield  Min.  Co.,  19  Utah  651,  57 
Pac.  537. 

**•  See  Orient  Mining  Co.  v.  Freckleton,  27  Utah  125,  74  Pac.  652. 

"'  Howard  v.  Perrini,  200  U.  S.  71,  26  Sup.  Ct.  195,  affirming  same 
case,  8  Ariz.  347,  76  Pac.  460;  Hanson  v.  McCue,  42  Cal.  303,  10  Am. 
Rep.  209;  Houston  v.  Leach,  53  Cal.  262;  Southern  Pac.  R.  Co.  v. 
Dufour,  95  Cal.  615,  30  Pac.  783,  19  L.  R.  A.  92;  Wolf  skill  v.  Smith,  5 
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viding  that  "The  right  to  the  use  of  waters  of  rivers,  streams, 
lakes,  springs,  and  subterranean  waters,  may  be  acquired  by 
appropriation,"  it  has  been  held  that  percolating  water  is  sub- 
ject to  appropriation.*^® 

§  94.    Artesian  Wells. 

The  subject  of  the  use  of  the  water  of  artesian  wells  for 
irrigation  has  as  yet  received  little  attention  from  the  courts 
and  legislatures.  It  seems  that  the  water  of  artesian  wells 
should  be  governed  by  the  rules  applicable  to  natural  springs. 
It  was  expressly  so  declared  in  a  recent  case  in  California, 
in  which  it  was  held  that  water  flowing  from  wells  bored  upon 
the  public  domain  by  an  oil  company  in  an  unsuccessful  at- 
tempt to  And  oil,  and  which  the  company  had  abandoned, 
was  subject  to  appropriation.*"  In  so  holding,  Shaw,  J.,  said : 
"The  law  is  well  settled  that  water  flowing  from  springs 
upon  the  public  lands  of  the  United  States  is  subject  to  appro- 
priation, under  section  1410  of  the  Civil  Code.  *  *  *  The 
fact  that  the  flow  of  the  spring  is  caused  by  v/ater  percolating 
through  the  soil  does  not  deprive  it  of  the  character  which 
makes  it  subject  to  appropriation.  *  *  *  The  water  in 
question  here  is  the  stream  issuing  from  the  wells,  and  it  is 
immaterial    for    the    purpose    of    this    discussion    whether 


Cal.  App.  175,  89  Pac.  1001  (dictum) ;  Ryan  v.  Quinlan,  45  Mont.  521, 
124  Pac.  512;  Vanderwork  v.  Hewes,  15  N.  Mex.  439,  110  Pac.  567; 
Boyce  v.  Cupper,  57  Ore.  256,  61  Pac.  642;  Deadwood  Cent.  R.  Co.  v. 
Barker,  14  S.  Dak.  558,  86  N.  W.  619;  Crescent  Mining  Co.  v.  Silver 
King  Mining  Co.,  17  Utah  444,  54  Pac.  244,  70  Am.  St.  810;  Willow 
Creek  Irr.  Co.  v.  Michaelson,  21  Utah  248,  60  Pac.  943,  81  Am.  St. 
687,  51  L.  R.  A.  280. 

See,  also,  Sullivan  v.  Northern  Spy  Mining  Co.,  11  Utah  438,  40 
Pac.  709,  30  L.  R.  A.  186. 

"*  Bower  v.  Moorman   ( ^Idaho),  147  Pac.  496,  citing  LeQuime  v. 

Chambers,  15  Idaho  405,  98  Pac.  415,  21  L.  R.  A.  (N.  S.)  76. 

"•  Wolf  skill  V.  Smith,  5  Cal.  App.  175,  89  Pac.  1001.  It  was  held  in 
this  case  that  when  the  oil  company  abandoned  its  operations  it  lost  all 
its  rights  in  the  land  and  water,  and  that  its  deed  thereto  conveyed  no 
title. 
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this  stream  is  supplied  by  water  percolating  and  fil- 
tering through  the  earth  or  not;  at  all  events  it 
has  gathered  into  a  stream.  No  distinction  can  be  made  be- 
tween the  water  flowing  from  these  artesian  wells  and  that 
flowing  from  springs.  *Water  rising  to  the  surface  of  the 
earth  from  below,  and  either  flowing  away  in  the  form  of  a 
small  stream  or  standing  as  a  pool  or  small  lake/  is  the  defini- 
tion of  a  spring  given  by  the  Century  Dictionary.  This  defini- 
tion is  equally  applicable  to  an  artesian  well.  The  stream  in 
either  case  may  result  from  the  gathering  of  water  at  some 
point,  whether  near  or  distant,  which  produces  the  stream, 
the  flow  of  which  is  by  natural  causes  forced  to  the  surface. 
In  the  one  case  the  aperture  or  opening  through  which  it  finds 
its  way  to  the  surface  is  the  result  of  nature's  forces ;  in  the 
other  it  is  produced  by  artificial  means.  The  fact  that  it  is 
produced  by  boring  a  hole  in  the  ground  in  no  wise  changes 
its  character.  In  either  case  it  flows  to  the  surface  naturally. 
When  a  stream  of  unappropriated  water  flows  from  an  ar- 
tesian well,  having  its  location  upon  unoccupied  government 
land,  it  is  the  subject  of  appropriation  to  the  same  extent 
as  the  waters  of  a  natural  spring  likewise  located." 

It  has  been  held  in  California  that  the  use  of  water  from 
artesian  wells  is  subject  to  legislative  control,  and  that  the 
state  act  of  1907  to  prevent  the  waste  and  flow  of  water 
from  artesian  wells"®  does  not  violate  the  constitutional  pro- 
visions protecting  the  right  of  private  property,  though  ap- 
plied to  wells  bored  on  private  land,  nor  contravene  the  pro-, 
vision  against,  special  legi^ation  in  that  its  operation  is  lim- 
ited to  wells  having  a  natural  flow  of  water."^    In  Wisconsin 


"•  Statutes  1907,  p.  122,  c.  122,  §  2,  provides  that  "For  the  purpose 
of  this  act,  an  artesian  weU  is  defined  to  be  any  artificial  hole  made  in 
the  ground  through  which  water  naturally  flows  from  subterranean 
sources  to  the  surface  of  the  ground  for  any  length  of  time."  - 

""Ex  parte  Elam,  6  Cal.  App.  233,  91  Pac.  811.  This  decision  was 
largely  controlled  by  the  recent  California  doctrine  of  percolating  watery 
established  by  the  case  of  Katz  v.  Walkinshaw,  141  Cal.  143,  70  Pac.  663, 
74  Pac.  766. 


V. 
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a  statute  somewhat  similar  has  been  held  unconstitutional  as 
being  beyond  the  power  of  the  legislature  to  enact."^ 

§  95.    Water  Artificially  Developed. 

An  appropriator  who  artifically  develops  water,  or  in- 
creases the  flow  of  a  natural  stream,  may  acquire  thereby  an 
exclusive  right  to  the  water  so  developed."^  But  it  is  only 
the  actual  increase  so  affected  that  may  be  claimed  as  against 
other  persons  having  a  right  to  the  natural  flow  of  the 
stream.^24    ^^^  ^^^  ^j^q  claims  an  exclusive  right  to  water 

on  the  ground  that  it  was  developed  by  him,  has  the  burden 
of  proving  this  fact  by  satisfactory-  evidence."**  Persons  who 
had  nothing  to  do  with  the  development  of  the  water  can 
claim  no  exclusive  right  thereto,  and,  at  least  as  against  them, 
the  developed  water  which  has  found  its  way  into  and  become 
a  part  of  the  natural  stream,  inures  to  the  benefit  of  all  per- 
sons taking  water  therefrom.^^e  Waters  reaching  a  tract  of 
land  by  seepage  or  percolation  may  be  developed  and  used  by 


"» Huber  v.  Merkel,  117  Wis.  355,  93  N.  W.  354,  98  Am.  St.  933.  - 
"•Ripley  v.  Park  Center  Land  &  Water  Co.,  40  Colo.  129,  90  Pac. 
75;  Ironstone  Ditch  Co.  v.  Ashenfelter,  57  Colo.  31,  140  Pac.  177;  Moore 
V.  Ironstone  Ditch  Co.,  57  Colo.  47,  140  Pac.  183;  Smith  v.  Duff,  39 
Mont.  382,  102  Pac.  984;  Spaulding  v.  Stone,  46  Mont.  483,  129  Pac. 
327. 

See,  also,  Beaverhead  Canal  Co.  v.  Dillon  Electric  Light  &  Power' 
Co.,  34  Mont.  135,  85  Pac.  880;  Cardelli  v.  Comstock  Tunnel  Co.,  26 
Nev.  284,  66  Pac.  950;  Evans  v.  Prosser  Falls  Land  &  Power  Co.,  62 
Wash.  178,  113  Pac.  271.    And  see  ante,  §  48. 

"*  Buckers  Irr.,  etc.,  Co.  v.  Farmers'  Independent  Ditch  Co.,  81  Colo. 
62,  72  Pac.  49. 

See,  also,  Herriman  Irr.  Co.  v;  Butterfield  Min.  Co.,  19  Utah  551,  57 
Pac.  537. 

**  Buckers  Irrigation,  etc.,  Co.  v.  Farmers'  Independent  Ditch  Co.,  31 
Colo.  62,  72  Pac.  49;  Smith  v.  Duff,  39  Mont.  382,  102  Pac.  984,  133 
Am.  St.  587;  Spaulding  v.  Stone,  46  Mont.  483,  129  Pac.  1006;  Howcroft 
V.  Union  &  Jordan  Irr.  Co.,  25  Utah  311,  71  Pac.  487. 

*"•  Farmers'  Union  Ditch  Co.  y.  Rio  Grande  Canal  Co.,  37  Colo.  512, 
86  Pa.  1042. 
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the  landowner  and  he  may  thus  acquire  an  exclusive  right 
thereto."^ 

Water  collected  by  a  landowner  on  his  own  land  into  a  priv- 
ate pond,  lake,  or  the  like,  by  means  of  dams,  dikes,  etc.,  and 
supplied,  not  by  any  natural  stream,  but  by  rains  and  melting 
snows,  is  his  own  private  property  and  is  not  subject  to  ap- 
propriation by  others.*** 

§  96.    Navigable  Waters. 

There  seems  to  be  no  reason  why,  under  the  terms  of  the 
statutes  authorizing  appropriation,  water  may  not  be  appro- 
priated from  navigable  as  well  as  from  nonnavigable  streams, 
so  long  as  the  character  of  the  stream  as  a  navigable  stream  is 
not  thereby  affected."®  The  number  of  navigable  streams  in 
the  arid  region  being  small,  the  precise  question  as  to  the 
right  to  appropriate  water  therefrom  has  been  seldom  con- 
sideredt 

The  matter  has  been  discussed  in  a  case  in  the  United 
States  supreme  court.  It  was  in  this  case  held  that  the  power 
of  a  state  to  authorize  the  appropriation  of  water  is  limited 
to  the  superior  power  of  the  general  government  to  se- 
cure the  uninterrupted  navigability  of  all  navigable  streams 
within  the  limits  of  the  United  States;  that  the  jurisdiction 
of  the  general  government  over  interstate  commerce  and  its 
natural  highways  vests  in  that  government  the  right  to  take 
all  needful  measures  to  preserve  the  navigability  of  the  navi- 
gable watercourse^  of  the  country,  even  as  against  any  state 
action ;  that  the  acts  of  congress  recognizing  and  assenting  to 
the  appropriation  of  water,  and  providing  for  the  reclamation 


*"  Garns  v.  Rollins,  41  Utah  260,  125  Pac.  867;  Roberts  v.  Gribble,  43 
Utah  411,  134  Pac.  1014. 

'»  King  V.  Chamberlain,  20  Idaho  804,  118  Pac.  1099. 

*»  Barrett  v.  Metcalfe,  12  Tex.  Civ.  App.  247,  33  S.  W.  758.  The 
waters  of  navigable  lakes  in  Washington  are  subject  to  appropriation 
to  an  extent  not  interfering  with  their  navigability.  State  v.  Superior 
Court,  70  Wash.  442,  126  Pac.  945. 
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of  arjd  lands,  were  not  intended  to  act  as  a  release  by  congress 
of  its  control  over  the  navigable  streams  of  the  country,  or  to 
confer  upon  any  state  the  right  to  appropriate  all  the  waters 
of  the  tributary  streams  whfch  unite  into  a  navigable  water- 
course, so  as  to  destroy  its  navigability.  The  precise  point 
raised  in  the  case  was  whether  the  United  States,  by  the  at- 
torney general,  might  restrain  an  irrigation  company  from 
constructing  a  dain  across  the  Rio  Grande  river,  in  the  terri- 
tory  of  New  Mexico,  and  appropriating  the  waters  of  that 
stream  for  the  purpose  of  irrigation.  It  was  found  that  the 
river  was  not  navigable  within  the  territory,  but  was  navi- 
gable farther  down,  in  the  state  of  Texas.  It  was  held  that 
the  construction  of  the  dam  should  be  restrained  if  and  to  the 
extent  that  it  would  substantially  diminish  the  navigability 
of  the  stream,  but  that,  when  proceedings  for  this  purpose 
are  instituted,  it  becomes  a  question  of  fact  wlfether  the  act 
sought  to  be  enjoined  is  one  which  fairly  and  directly  tends 
to  interfere  with  the  navigability  of  the  stream,  in  which  case 
only,  the  courts  would  be  justified  in  sustaining  any  proceed- 
ing to  restrain  any  appropriation  of  the  upper  waters  of  a 
navigable  stream.^^° 

§  97*    Interstate  Streams. 

The  fact  that  a  stream  is  an  interstate  stjream,  not  flowing 
wholly  in  one  state  but  rising  in  one  state  and  flowing  into 
another,  does  not  prevent  the  water  of  such  state  from  being 
subject  to  appropriation.  It  has  been  held  in  a  number  of 
cases  that  a  prior  appropriator  in  one  state  of  the  water  of 
an  interstate  stream  rising  in  another  state,  acquires  a  valid 
right  to  such  water  as  against  a  subsequent  appropriator  in 


uo 


U.  S.  V.  Rio  Grande  Dam  &  Irr.  Co.,  174  U.  S.  690,  19  Sup.  Ct. 
770.  The  court  held  that  the  facts  of  the  case  brought  it  within  the 
provisions  of  the  act  of  September  19,  1890  (26  Stat.  p.  454,  §  10),  pro- 
hibiting the  obstruction  of  navigable  waters.  See  this  case  also  for 
a  discussion  as  to  how  far  a  court  may  take  judicial  notice  that  a  river  is 
or  is  not  navigable. 
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the  latter  state,  and  will  be  protected  in  the  enjoyment  of  such 
•  right."^ 

§  98.    Kansas  y.  Colorado. 

The  question  of  the  appropriation  of  water  from  an  inter- 
state stream  is  somewhat  complicated  when  only  one  of  the 
states  in  which  the  stream  flows  recognizes  the  doctrine  of 
appropriation,  the  other  state  having  adopted  the  common-law 
of  riparian  rights.  This  was  the  situation  in  the  well-known 
case  of  Kansas  against  Colorado.  This  case  is  so  important, 
and  has  attracted  so  much  attention,  that  it  is  here  set  forth 
somewhat  in  detail. 

On  May  20,  1901,  pursuant  to  a  resolution  of  the  Kansas 
legislature,  and  upon  leave  obtained,  the  state  of  Kansas  filed 
an  original  bill  in  equity  in  the  Supreme  Court  of  the  United 
States  against  the  state  of  Colorado  to  enjoin  the  diversion 
by  the  latter  state  of  the  waters  of  the  Arkansas  river,  an 
interstate  stream.  As  alleged  in  the  complainant's  bill,  the 
river  rises  and  flows  for  approximately  280  miles  in  the  state* 
of  Colorado,  and  after  passing  from  Colorado  into  Kansas, 
flows  for  about  310  miles  through  the  latter  state  into  the 
then  territory  of  Oklahoma.  The  gravamen  of  the  complaint 
was  that  the  state  of  Colorado,  and  corporations  and  individ- 
uals acting  under  its  authority,  were  diverting  and  threaten- 
ing to  divert  in  Colorado  the  waters  of  the  river  to  the  detri- 
ment of  the  state  of  Kansas  and  of  its  inhabitants. 

To  this  bill  the  defendant  demurred  on  several  grounds, 
particularly  that  the  Supreme  Court  had  no  jurisdiction  either 
of  the  parties  or  of  the  subject  matter  of  the  suit.  After 
argument  on  the  demurrer,  the  court  held  that,  "speaking 


"'  Bean  v.  Morris,  221  U.  S.  485,  31  Sup.  Ct.  703,  affirming  159  Fed. 
651,  86  C.  C.  A.  519;  Howell  v.  Johnson,  89  Fed.  556;  Hoge  v.  Eaton, 
135  Fed.  411;  Anderson  v.  Bassman,  140  Fed.  14;  Morris  v.  Bean,  123 
Fed  618,  146  Fed.  423;  Rickey  Land  &  Cattle  Co.  v.  Miller,  152  Fed.  11, 
affirmed  in  218  U.  S.  258,  31  Sup.  Ct.  11;  Taylor  v.  Hulett,  15  Idaho  265, 
97  Pac.  37;  Willey  v.  Decker,  11  Wyo.  496,  73  Pac.  210,  100  Am.  St.  939. 
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broadly,"  jt  had  jurisdiction  of  the  case,  but  that  in  view  of 
the  intricate  questions  arising  on  the  record,  the  case  ought  not 
to  be  disposed  of  on  the  mere  averments  of  the  bill,  or  pro- 
ceeded with  until  all  the  facts  were  before  the  court  on  the  evi- 
dence. The  demurrer  was  accordingly  overruled  without  preju- 
dice to  any  question,  and  leave  was  given  to  answer.  ^^^ 

On  August  17,  1903,  Kansas  filed  an  amended  bill,  naming 
as  defendants  ^e  state  of  Colorado  and  certain  corporations. 
Colorado  and  several  of  the  defendant  corporations  answered, 
and  on  March  21,  -1904,  the  United  States,  upon  leave,  inter- 
vened. The  issues  having  been  perfected,  a  commissioner 
was  appointed  to  take  evidence,  and  thereafter  the  case 
was  argued  and  submitted  upon  the  pleadings  and  testimony. 
The  petition  of  thre  United  States  as  intervenor  was  dismissed. 
The  grounds  of  intervention  and  the  opinion  of  the  court  on 
the  petition  will  be  considered  in  another  connection. 

In  considering  the  case  between  the  principal  litigants,  the 
court  entered  more  fully  than  in  the  decision  on  the  demurrer 
'into  the  question  of  its  jurisdiction.  After  holding  that  the 
control  of  the  waters  of  the  stream  was  not  within  the  federal 
power,  the  court,  by  Mr.  Justice  Brewer,  said : 

"Each  state  has  full  jurisdiction  over  the  lands  within  its 
borders,  including  the  beds  of  streams  and  other  waters.  *  *  ♦ 
It  may  determine  for  itself  whether  the  common-law  rule  in 
respect  to  riparian  rights  or  that  doctrine  which  obtains  in 
the  arid  regions  of  the  West  of  the  appropriation  of  waters 
for  the  purposes  of  irrigation  shall  control.  Congress  cannot 
enforce  either  rule  upon  any  state.  *  *  *  In  the  argument 
on  the  demurrer  counsel  for  plaintiff  endeavored  to  show  that 
Congress  had  expressly  imposed  the  common-law  on  all  this 
territory  prior  to  its  formation  into  states.  *  *  *  But  when 
the  states  of  Kansas  and  Colorado  were  admitted  into  the 
Union  they  were  admitted  with  the  full  powers  of  local  sov- 
ereignty which  belonged  to  other  states  (citing  authorities) ; 
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and  Colorado  by  its  legislation  has  recognized  the  right  of 
appropriating  the  flowing  waters  to  the  purposes  of  irriga- 
tion. Now  the  question  arises  between  two  states,  one  recog- 
nizing, generally  the  common-law  rule  of  riparian  rights  and 
the  other  prescribing  the  doctrine  of  the  public  ownership  of 
flowing  water.  Neither  state  can  legislate  for  or  impose  its 
policy  upon  the  other.  A  stream  flows  through  the  two  and 
a  controversy  is  presented  as  to  the  flow  of  that  stream.  It 
does  not  follow,  however,  that  because  Congress  cannot  de- 
termine the  rule  which  shall  control  between  the  t^o  states, 
or  because  neither  state  can  enforce  its  own  policy  upon  the 
other,  that  the  controversy  ceases  to  be  one  of  a  justicable 
nature,  or  that  there  is  no  power  which  can  take  cognizance 
of  the  controversy  and  determine  the  relative  rights  of  the 
two  states.  Indeed,  the  disagreement,  coupled  with  its  effect 
upon  a  stream  passing  through  the  two  states,  teakes  a  mat- 
ter for  investigation  and  determination  by  this  court.'' 

In  the  further  consideration  of  the  question  of  jurisdiction 
and  of  what  law  should  be  applied  to  the  case,  the  court  dis- 
cusses the  question  of  the  existence  of  a  federal  common  law 
as  distinguished  from  the  common  law.  of  the  several  states. 
The  court'a  opinion  on  this  point  is  probably  the  clearest  and 
most  emphatic  recognition  that  there  is  a  federal  common- 
law — Si  fact  often  strenuously  denied — ^to  be  found  in  the  re- 
ports* Upon  a  partial  review  of  the  decisions  in  connection 
with  interstate  disputes,  the  court  says :  "Through  these  suc- 
cessive dispute^  and  decisions  this  court  is  practically  build- 
ing up  what  may  not  improperly  be  called  interstate  common- 
law.    This  very  case  presents  a  significant  illustration."   * 

Considering  the  controversy  as  one  essentially  between  the 
two  states  as  the  real  parties  in  interest,  the  court  proceeded 
to  decide  it  as  if  it  were  merely  a  suit  between  two  private 
individuals  both  claiming  as  riparian  owners  the  right  to  the 
use  of  the  water  for  the  purposes  of  irrigation.  The  scope 
of  the  inquiry,  declared  the  courts  "is  not  limited  to  the  simple 
matter  of  whether  any  portion  of  the  waters  of  the  Arkansas 
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is  withheld  by  Colorado.  We  must  consider  the  effect  of  what 
has  been  done  upon  the  conditions  in  the  respective  states,  and 
so  adjust  the  dispute  upon  the  basis  of  equality  of  rights  so  as 
to  secure  as  far  as  possible  to  Colorado  the  benefits  of  irriga- 
tion without  depriving  Kansas  of  the  like  beneficial  effects  of 
a  flowing  stream.  *  *  *  May  we  not  consider  some  appro- 
priation by  Colorado  of  the  waters  of  the  Arkansas  to  the 
irrigation  and  reclamation  of  its  arid  lands  as  a  reasonable 
exercise  of  its  sovereignty  and  as  not  unreasonably  trespass- 
ing upon  any  rights  of  Kansas  ?  And  here  we  must  notice  the 

« 

local  law  of  Kansas  as  declared  by  its  supreme  court,  premis- 
ing that  the  views  expressed  in  this  opinion  are  to  be  confined 
to  a  case  in  which  the  facts  and  the  local  law  of  the  two 
states  are  as  here  disclosed." 

After  quoting  from  the  case  of  Clark  v.  AUaman,  71  Kan. 
206,  the  court  proceeds:  "As  Kansas  thus  recognizes  the 
right  of  appropriating  the  waters  of  a  stream  for  the  pur- 
poses of  irrigation,  subject  to  the  condition  of  an  equitable 
division  between  the  riparian  proprietors,  she  cannot  com- 
plain if  the  same  rule  is  administered  between  herself  and  a 
sister  state.  And  this  is  especially  true  when  the  waters  are, 
except  for  domestic  purposes,  practically  useful  only  for  pur- 
poses of  irrigation." 

The  court  then  describes  the  Arkansas  river,  showing  that 
it  is  chiefly  useful  for  irrigation  purposes,  and  continues :  "So 
that,  if  the  extreme  rule  of  the  common-law  were  enforced, 
Oklahoma  having  the  same  right  to  insist  that  there  should 
be  no  diversion  of  the  stream  in  Kansas  for  the  purposes  of 
irrigation  that  Kansas  has  in  respect  to  Colorado,  the  result 
would  be  that  the  waters,  except  for  the  meagre  amount  re- 
quired for  domestic  purposes,  would  flow  through  eastern  Colo- 
rado and  Kansas  and  be  of  comparatively  little  advantage  to 
either  state,  and  both  would  lose  the  great  benefit  which  comes 
from  the  use  of  the  water  for  irrigation." 

The  court  then  reviews  the  evidence  and  considers  the  sev- 
eral claims  made  by  the  parties,  including  a  contention  of 
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Colorado  that  there  are  really  two  rivers,  one  terminating  at 
or  near  the  state  line  and  lying  in  Colorado  and  sinking  into 
the  ground,  and  the  other  beginning  at  or  near  the  point 
where  the  former  ends  and  flows  on  through  Kansas  towards 
the  Gulf  of  Mexico. 

As  a  result  of  the  whole  case  the  plaintiff's  bill  was  dis- 
missed, the  conclusions  of  the  court  being  as  follows :  "Sum- 
ming up  our  conclusions,  we  are  of  the  opinion  that  the  con- 
tention of  Colorado  of  two  streams  cannot  be  sustained ;  that 
the  appropriation  of  the  waters  of  the  Arkansas  by  Colorado 
for  purposes  of  irrigation  has  diminished  the  flow  of  water 
into  the  state  of  Kansas ;  that  the  result  of  that  appropriation 
has  been  the  reclamation  of  large  areas  in  Colorado,  trans- 
forming thousands  of  acres  into  fertile  fields  and  rendering 
possibly  their  occupation  and  cultivation  when  otherwise  they 
would  have  continued  barren  and  unoccupied ;  that  while  the 
influence  of  such  diminution  has  been  of  perceptible  injury  to 
portions  of  the  Arkansas  Valley  in  Kansas,  particularly  those 
portions  closest  to  the  Colorado  line,  yet  to  the  great  body 
of  the  valley  it  has  worked  little,  if  any,  detriment,  and  re- 
garding the  interests  of  both  states  and  the  right  of  each  to 
receive  benefit  through  irrigation  and  in  any  other  manner 
from  the  waters  of  this  stream,  we  are  not  satisfied  that  Kan- 
sas has  made  out  a  case  entitling  it  to  a  decree.  At  the  same 
time  it  is  obvious  that  if  the  depletion  of  the  waters  of  the 
river  by  Colorado  continued  to  increase,  there  will  come  a  time 
when  Kansas  may  justly  say  that  there  is  flo  longer  an  equit- 
able division  of  benefits,  and  may  rightfully  call  for  relief 
against  Colorado,  its  corporations  and  citizens,  in  appropriat- 
ing the  waters  of  the  Arkansas  for  irrigation  purposes. 

"The  decree  which,  therefore,  will  be  entered  will  be  one 
dismissing  the  petition  of  the  intervenor,  without  prejudice  to 
the  rights  of  the  United  States  to  take  such  action  as  it  shall 
deem  necessary  to  preserve  or  improve  the  navigability  of 
the  Arkansas  river.  The  decree  will  also  dismiss  the  bill  of 
the  state  of  Kansas  as  against  all  the  defendants,  without 
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prejudice  to  the  right  of  the  plaintiff  to  institute  new  pro- 
ceedings  whenever  it  shall  appear  that  through  a  material 
increase  in  the  depletion  of  the  waters  of  the  Arkansas  by 
Colorado,  its  corporations,  or  citizens,  the  substantial  inter- 
ests of  Kansas  are  being  injured  to  the  extent  of  destroying 
the  equitable  apportionment  of  benefits  between  the  two 
states  resulting  from  the  flow  of  the  river.  Each  party  will 
pay  its  own  costs."^^^ 

IV.    WHERE  AN  APPROPRIATION  MAY  BE  MADE. 

§99.    In  General. 

In  all  the  states  and  territories  recognizing  the  right  of 
appropriation  at  all,  the  appropriation  may  be  made  upon 
the  public  lands,  whether  belonging  to.  the  United  States  or 
to  the  state.  But  as  has  been  stated  in  a  former  chapter,  two 
different  doctrines  obtain  in  the  Western  States  as  to  the  ap- 
propriation of  water  upon  private  lands.  In  California,  Kan- 
sas, Nebraska,  North  Dakota,  Oklahoma,  Oregon,  South  Dak- 
ota, Texas,  and  Washington  water  on  private  lands  is  not 
subject  to  appropriation,  though  in  some  of  these  states  the 
right  to  water  may  be  acquired  by  condemnation  proceedings 
under  the  new  irrigation  codes.  In  Colorado,  Arizona,  Idaho, 
Nevada,  New  Mexico,  Wyoming,  and  Utah  water  on  private 
lands  may  be  acquired  by  appropriation  just  as  on  the  public 
lands. 

§  100.    Appropriation  on  Private  Land. 

More  particularly  as  to  the  appropriation  of  water  from 
streams  flowing  through  lands  privately  ov/ned,  we  note  that 
in  those  states  in  which  the  doctrine  of  riparian  rights  pre- 
vails, one  cannot  make  a  valid  appropriation  upon  the  land  of 
another  without  having  acquired  the  right  to  do  so  in  some 
recognized  manner.  It  has  been  held  that  one  may  not  acquire 
a  water  right  on  the  land  of  another  without  acquiring  an 
easement  in  such  land,  and  an  easement  cannot  be  created, 
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granted,  or  transferred  except  by  operation  of  law,  by  an 
instrument  in  writing,  or  by  prescription.^^* 

In  California  it  has  been  declared  that  "the  right  to  appro- 
priate water,  under  the  provisions  of  the  (California)  Civil 
Code  is  not  confined  to  streams  running  over  public  lands  of 
the  United  States.  It  exists  wherever  the  appropriator  can 
find  water  of  a  stream  which  has  not  been  appropriated,  and 
in  which  no  other  person  has  or  claims  superior  rights  or 
claims.  And  the  right  cannot  be  disputed  except  by  one  who 
has  or  claims  a  superior  right  or  interest,  and  by  him  only 
so  far  as  there  is  a  conflict.  It  cannot  be  vicariously  con- 
tested by  another  on  behalf  of  the  owner  of  the  better  right. 
The  effect  of  an  appropriation  under  the  statute,  when  com- 
pleted, is  that  the  appropriator  thereby  acquires  a  right  su- 
perior to  that  of  any  subsequent  appropriator  on  the  same 
stream ;  but  he  acquires  thereby  no  right  whatever  as  against 
rights  existing  in  the  water  at  the  time  his  appropriation  was 
begun.  An  appropriation  does  not  of  itself  deprive  any  priv- 
ate person  of  his  rights.  It  merely  vests  in  the  appropriator 
such  rights  as  have  not  previously  become  vested  in  private 
ownership  either  by  virtue  of  some  riparian  right,  or  because 
of  prior  statutory  or  .common-law  appropriation  and  use.  It 
affects  and  divests  the  riparian  rights  otherwise  attaching  to 
public  lands  of  the  United  States,  solely  because  the  act  of 
Congress  declares  that  grants  of  public  lands  shall  be  subject 
to  all  water  rights  that  may  have  previously  accrued  to  any 
person  other  than  the  grantee.  An  appropriation  of  water 
and  use  thereunder  does  not  become  effective  to  divest  private 
rights  in  the  stream  unless  it  has  been  continued  adversely 
thereto  for  the  period  of  five  years,  under  such  circumstances 
as  to  gain  a  title  by  prescription,  and  then  only  to  the  extent 
of  the  use."^35 


"*  Smith  V.  Deniff ,  24  Mont.  22,  60  Pac.  398,  81  Am.  St.  408 ;  Pren- 
tice V.  McKay,  38  Mont.  114,  98  Pac.  1081. 

"•  Per  Shaw,  J.,  in  Duckworth  v.  Watsonville  Water  &  Light  Co.,  150 
Cal.  520,  89  Pac.  338. 
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In  a  state  in  which  the  use  of  water  for  irrigation  is  held 
or  declared  by  the  constitution  to  be  a  public  use,  the  right 
to  appropriate  water  on  the  land  of  another  may  be  acquired 
by  condemnation  proceedings."® 

§  101.    Appropriation  on  Government  Reservations. 

Several  cases  have  arisen  involving  the  question  as  to  the 
applicability  of  the  federal  laws  authorizing  appropriations 
of  water  on  the  public  domain  to  the  waters  on  government 
reservations.  The  doctrine  seems  to  be  established  that  so 
much  of  such  water  as  is  or  may  be  needed  for  the  purposes 
for  which  the  reservation  was  established,  as,  for  example, 
irrigation  by  the  Indians  in  the  case  of  an  Indian  reservation, 
is  not  subject  to  appropriation  by  others,  but  that  any  sur- 
plus remaining  over  and  above  what  may  be  so  needed  may 
be  appropriated.  In  other  words,  the  creation  by  the  govern- 
ment of  the  reservation  operates  as  a  reservation  or  with- 
drawal from  appropriation  of  so  much  of  the  waters  flowing 
by  or  through  the  land  as  is  or  may,  in  the  future,  be  needed 
in  connection  with  the  reservation."^ 

But  where  a  military  or  other  reservation  is  abandoned  by 
the  government  and  thiow n  open  to  settlement,  the  right  to 
the  water  previously  enjoyed  in  connection  with  the  reserva- 
tion does  not  pass  to  a  patentee  of  the  land  as  an  appurten- 
ance unless  expressly  so  granted,  but  all  the  water  becomes 
subject  to  appropriation."^ 


''•  Prentice  v.  McKay,  38  Mont.  114,  98  Pac.  1081. 

*"  Winters  v.  United  States,  143  Fed.  740,  148  Fed.  684,  207  U.  S.  564; 
EraU  V.  United  States,  79  Fed.  241;  United  States  v.  Conrad  Inv.  Co., 
156  Fed.  131,  161  Fed.  829,  United  States  v.  Morrison,  203  Fed.  364; 
Sowards  v.  Meagher,  37  Utah  212,  108  Pac.  1112. 

An  appropriation  on  an  Indian  reservation  made  by  a  mere  squatter 
thereon  before  the  opening  of  the  reservation  to  settlement  creates  no 
right  to  the  water  appropriated.  Avery  v.  Johnson,  59  Wash.  332,  109 
Pac.  1028. 

As  to  appropriation  on  forest  reservations,  see  Wishon  v.  Globe  Light 
&  Power  Co.,  158  Cal.  137,  110  Pac.  290. 

"•  Story  V.  Wolverton,  31  Mont.  346,  78  Pac.  589;  Nevada  Ditch  Co.  v. 
Bennett,  30  Ore.  59,  45  Pac.  472. 
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y.    WHO  MAY  APPROPRIATE  WATER. 

§  102.    In  General. 

The  acts  of  congress  governing  the  appropriation  of  water 
impose  no  restrictions  as  to  who  may  make  an  appropriation. 
The  state  statutes  by  which  the  right  of  appropriation  is 
granted  in  some  instances  extend  such  right  to  all  persons  who 
have  title  or  a  possessory  right  to  the  land  to  be  irrigated, 
while  in  other  cases  the  right  is  granted  absolutely,  the  stat- 
utes being  silent  as  to  the  persons  by  whom  it  may  be  en- 
joyed. 

In  the  case  of  the  public  domain,  it  is  not  essential  that  the 
appropriator  should  have  acquired  title  to  the  land  upon  which 
the  water  is  to  be  used;  a  rightful  occupant  of  public  land 
may  appropriate  water  thereon,  although  he  has  no  title  to 
the  land,  and  although  the  land  be  unsurveyed.^^®  And  it  is 
not  even  necessary  that  the  appropriator  should  be  competent 
to  acquire  title  to  the  land,  and  an  alien  may  make  a  valid 
appropriation  of  water  on  the  public  land,  although  he  may 
be  incompetent  to  acquire  title  to  the  land  itself. "°  And  an 
alien  may  acquire  and  hold  a  ditch  and  water  right  until 
office  found,  as  against  collateral  attacks  by  third  persons 
other  than  the  government,  and,  in  the  absence  of  forfeiture 
of  office  found,  may  convey  title  to  his  grantee.^*^  So,  also, 
an  alien  may  acquire  a  right  ta  the  Hise  of  water  for  irrigation 
from  a  citizen  by  whom  it  was  appropriated.^*^ 


"^  Ely  V.  Ferguson,  91  Cal.  187,  27  Pac.  587. 

*"  Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  38,  45  Pac.  168. 

See,  also,  Toohey  v.  Campbell,  24  Mont.  18,  60  Pac.  396;  Meng  v. 
Coffee,  67  Neb.  500,  93  N.  W.  713,  60  L.  R.  A.  910,  108  Am.  St.  697. 

In  Thorpe  v.  Tenem  Ditch  Co.,  1  Wash.  566,  20^Pac.  588,  it  was  held 
the  statutes  of  Washington  territory  of  1873,  extending  the  right  of 
appropriation  to  landowners,  do  not  affect  the  rule  previously  established 
by  the  local  customs  and  decisions  of  the  courts,  that  the  right  of  ap- 
propriation might  be  exercised  without  regard  to  the  question  of  own- 
ership of  the  land. 

**^  Quigley  v.  Birdseye,  11  Mont.  439,  28  Pac.  471. 

'**  Lavery  v.  Arnold,  36  Ore.  84,  57  Pac.  906. 
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A  valid  appropriation  of  water  on  the  public  domain  may 
be  made  by  an  Indian,  who  may  maintain  an  action  for  the 
diversion  of  such  water,  and  may  transfer  his  rights  to 
others."^ 

A  tenant  in  rightful  possession  of  land  under  lease 
from  the  owner  may  make  a  valid  appropriation  of  water 
for  use  upon  such  land."*  But  it  seems  that  a  valid  appro- 
priation cannot  be  made  by  a  mere  trespasser  on  the  land.^*' 
And  a  mere  squatter  on  public  land  can  claim  no  right  either 
as  an  appropriator  or  as  a  riparian  proprietor.^*® 

Several  persons  may ^ join  in  making  an  appropriation,  be- 
coming usually  tenants  in  common  of  the  water  right."^  A 
valid  appropriation  may  be  made  by  a  corporation.^*®  So,  also, 
the  United  States,  like  an  individual,  may  appropriate  water, 
and  its  appropriation,  at  least  in  the  absence  of  a  statute  pro- 
viding otherwise,  will  be  governed  by  the  law  applicable  to 
appropriations  by  private  individuals."®  Likewise  a  city  may 
appropriate  water  for  the  use  of  its  inhabitants,  including  the 
irrigation  of  lawns  and  gardens.^*'® 

§  103.    Appropriation  by  Riparian  Owner. 

In  states  in  which  the  doctrine  of  riparian  rights  is  not 


»"  LobdeU  v.  Hall,  3  Nev,  516. 

*"  Smith  V.  Denniff ,  23  Mont.  65,  57  Pac.  557,  50  L.  R.  A.  737,  reversed 
on  other  points  in  24  Mont.  20,  60  Pac.  398,  81  Am.  St.  408;  Sayre  v. 
Johnson,  33  Mont.  15,  81  Pac.  389  (citing  the  text).  See,  also,  Sander 
V.  Bull,  76  Wash.  1,  135  Pac.  489. 

**•  See  Smith  v.  Logan,  18  Nev.  149,  1  Pac.  678 ;  Alta  Land  &  Water 
Co.  V.  Hancock,  85  Cal.  219,  24  Pac.  645,  20  Am.  St.  217.  But  see  contra 
Seaward  v.  Pacific  Live  Stock  Co.,  49  Ore.  157,  88  Pac.  963;  Patterson 
V.  Ryan,  37  Utah  410,  108  Pac.  1118. 

^**  Avery  v.  Johnson,  59  Wash.  332,  109  Pac.  1028. 

"'Griseza  v.  Terwilleger,  144  Cal.  456,  77  Pac.  1034  (cotenants) ;  Hall 
V.  Blackman,  8  Idaho  272,  68  Pac.  19  (copartners) . 

See  post  §172. 

**»See  post  §  284. 

*"  United  States  v.  Bennett,  207  Fed.  524 ;  United  States  v.  Union  Gap 
Irr.  Co.,  209  Fed.  274. 

City  of  Pocatello  v.  Murray,  206  Fed.  72. 
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recognized,  a  riparian  owner,  like  any  other  person,  can  ac- 
quire originally  a  right  to  water  only  by  prior  appropriation, 
and  the  fact  that  he  is  a  riparian  proprietor  has  no  bearing 
whatever  upon  the  question  of  his  right  to  make  an  appro- 
priation. 

But  in  states  in  which  a  riparian  owner,  as  such,  has  a 
right  to  use  some  of  the  water  of  the  stream  for  irrigation, 
the  question  has  been  somewhat  considered  as  to  whether  he 
may  claim  water  both  as  a  riparian  proprietor  and  as  an 
appropriator,  that  is,  whether  he  may  claim  a  certain  quan- 
^tity  of  water  by  virtue  of  his  being  a  riparian  owner  and  an 
additional  quantity  as  a  prior  appropriator.  It  has  been  de- 
clared that  the  mere  assertion  of  rights  by  appropriation  is 
not  antagonistic  to  nor,  in  effect,  a  waiver  of  rights  arising 
out  of  riparian  ownership.^"  And  in  several  cases  it  has 
been  held  that  a  riparian  owner  who  claims  and  is  entitled 
to  a  certain  quantity  of  the  water  of  the  stream  as  a  riparian 
owner  for  the  irrigation  of  his  riparian  land,  may,  like  any 
one  else,  appropriate  additional  water  for  the  irrigation  of 
the  same  land,  if  needed,  from  the  stream;  or,  if  his  appro- 
priation was  first  made,  may  claim  also  as  riparian  owner, 
provided  his  appropriation  does  not  interfere  with  any  prior 
vested  rights  based  upon  either  appropriation  or  riparian 
ownership."^    This  seems  to  be  a  perfectly  sound  doctrine. 

In  making  an  appropriation  the  riparian  owner  would,  of 
course,  be  governed  by  the  general  law  of  appropriation;  he 
would  not  be  permitted  to  interfere  with  prior  vested  rights, 
nor  claim  water  not  actually  needed  by  him:  And  it  would 
seem  to  be  wholly  immaterial  whether  the  water  was  appro- 
priated from  the  stream  along  which  the  appropriator's  land 


"'  NesaUious  v.  Walker,  45  Wash.  621,  88  Pac.  1032. 

"'Ison  V.  Nelson  Mining  Co.,  47  Fed.  199;  Van  Bibber  v.  Hilton,  84 
Cal.  585,  24  Pac.  308;  Healy  v.  Woodruff,  97  Cal.  464,  32  Pac.  528; 
Smith  V.  Hawkins,  127  Cal.  119,  59  Pac.  295. 

See,  also,  Senior  v.  Anderson,  130  Cal.  290,  62  Pac.  563;  Huffner  v. 
Sawday,  153  Cal.  86,  94  Pac.  424.  * 
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lies  or  from  some  other  stream,  or  whether  the  point  of  diver- 
sion was  oil  the  appropriator's  own  land  or  on  the  public 
domain.  The  Only  limitation  would  seem  to  be  that  no  vested 
rights  of  other  appropriators  or  riparian  owners  should  be 
impaired,  and  also  that  whetheif:  he  claims  as  an  appropriator 
or  as  a  riparian  owner  or  in  both  capacities,  the  ripaf ian 
owner  connot  claim  more  water  than  he  actually  needs  and 
uses  for  the  irrigation  of  his  riparian  land. 

It  has  been  held  that  a  settler  on  public  land  who  has  ap- 
propriated all  the  water  he  reasonably  needs  for  the  irriga- 
tion of  such  land,  cannot,  after  obtaining  title  to  the  lane 
from  the  United  States,  claim  an  additional  quantity  of  water 
as  a  riparian  proprietor.  ^^^  Where  all  the  land  along  a  stream, 
has  been  reduced  to  private  ownership,  there  can,  of  course, 
be  no  appropriation  of  the  water  of  such  stream  by  a  ripar- 
ian proprietor  or.  by  any  one  else. 

The  Oregon  court  has  not  adopted  the  view  above  set  forth. 
It  is  conceded  in  this  state  that  a  settler  upon  public  land 
riparian  to  a  strea^m  may  make  a  valid  appropriation  of  the 
water  for  the  irrigation  of  such  land.^^*  But,  as  declared  in  a 
comparatively  recent  case,^^^  "it  is  the  settled  law  in  this  state 
that  an  appropriator  of  water  from  a  stream  flowing  through 
his  premises  has  not  the  right,  as  riparian  proprietor,  to  the 
use  of  the  surplus  for  irrigation,  as  against  subsequent  claim- 
ants.^^® While  the  doctrine  of  prior  appropriation  and  ripar- 
ian rights  are  not  so  antagonistic  that  they  may  not  exist  in 
the  same  locality,"^  a  settler  upon  a  non-navigable  stream 


^  Senior  v.  Anderson,  130  Cal.  290,  62  Pac.  563. 

"**  Seaward  v.  Duncan,  47  Ore.  640,  84  Pac.  1043;  Davis  v.  Cham- 
berlain, 51  Ore.  304,  98  Pac.  154. 

See,  also,  Kayler  v.  Campbell,  13  Ore.  596,  11  Pac.  801.  But  see  the 
federal  case,  Ison  v.  Nelson  Min.  Co.,  47  Fed.  199. 

"•  Per  Eakin,  J.,  in  Davis  v.  Chamberlain,  51  Ore.  304,  98  Pac.  154. 

"•Citing  Low  v.  Schaffer,  24  Ore.  239,  33  Pac.  678;  North  Powder 
Co.  v.  Coughanour,  34  Ore.  9,  54  Pac.  223 ;  Brown  v.  Baker,  39  Ore.  70, 
65  P^c.  799,  66  Pac.  193. 

"'  Citing  Crawford  Co.  v.  Hathaway,  67  Neb.  325,  93  N.  W.  713,  108 
Am.  St.  647,  60  L.  R.  A.  889. 
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has  an  election  either  to  rely  upon  his  rights  as  a  riparian 
proprietor  or  to  make  an  appropriation  of  the  water,  if  it  is 
free  and  subject  to  appropriation,  and  claim  as  an  appropria- 
tor,  but  he  cannot  do  both.  And  in  a  still  later  case,  it  was 
declared^^®  that  "where  the  early  settlers  on  a  creek  diverted 
water  for  irrigation,  asserting  their  right  by  reason  of  their 
priority,  they  thereby  acquired  a  right  against  subsequent  set- 
tlers, and,  by  reason  of  having  done  so,  waived  their  riparian 
right  to  water  for  irrigation." 

That  the  assertion  of  a  right  by  appropriation  constitutes 
a  waiver  of  riparian  rights  in  the  stream  may  therefore  be 
taken  as  the  settled  law  in  this  state.^^®  One  of  the  distinc- 
tions Between  the  appropriation  of  water  and  its  use  by  a 
riparian  owner  as  such  is  that  the  former  contemplates  a 
tenancy  in  severalty  of  the  water,  while  the  latter  is  essen- 
tially a  tenancy  in  common  with  all  other  riparian  owners 
on  the  same  stream,^®®  and  when  one  appropriates  to  his  ex- 
clusive yse  the  water  of  a  stream,  he  abandons  the  role  of 
riparian  owner  and  assumes  that  of  a  tenant  in  severalty.^®^ 

VI.    HOW  WATER  IS  APPROPRIATED. 

§  104.    Preliminary  Statement. 

The  manner  of  making  an  effective  appropriation,  which 
at  first  was  determined  by  local  custom,  has  long  been  regu- 
lated in  the  several  states  and  territories  by  statute.    In  this 
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Per  Bean,  C.  J.,  in  Williams  v.  Altnow,  51  Ore.  275,  95  Pac.  200. 
Andrews  v.  Donnelly,  59  Ore.  138,  116  Pac.  569;  Caviness  v.  La 
Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731;  Little  Walla  Irr.  Union  v. 
Finis  Irr.  Co.,  62  Ore.  348,  124  Pac.  666,  125  Pac.  270;  Bowen  v.  Spauld- 
ing,  63  Ore.  392,  128  Pac.  37;  Hedges  v.  Riddle  (Ore.),  146  Pac.  99. 

Where  a  riparian  proprietor  seeks  to  appropriate  a  fixed  amount  of 
water  from  a  stream,  he  thereby  waives  his  rights  as  a  riparian  owner 
and  must  stand  or  fall  in  the  appropriation  proceedings  as  an  ap- 
propriator.    In  re  Schollmeyer,  69  Ore.  210,  138  Pac.  211. 

**  Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 

"*  Bowen  v.  Spaulding,  63  Ore.  392,  128  Pac.  37. 
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connection  we  observe  that,  while  the  legislature  cannot  pro- 
hibit the  appropriation  or  diversion  of  unappropriated  water 
for  useful  purposes,  where  the  right  of  appropriation  is  se- 
cured by  the  constitution,  it  has  power  to  regulate  the  man- 
ner of  effecting  such  appropriation  or  diversion.  It  may,  by 
reasonable  and  constitutional  legislation,  designate  how  the 
water  shall  be  turned  from  the  stream,  or  how  it  shall  be 
stored  or  preserved."^ 

We  shall  consider  the  original  method  of  appropriation  un- 
der the  early  customs  and  statutory  modifications  thereof,  as 
well  as  under  the  recent  irrigation  codes.  It  will  be  observed 
that  the  statutory  provisions  are  largely  simply  declaratory 
of  the  customary  law  of  the  subject. 

§  105.    The  Elements  of  a  Valid  Appropriation. 

To  constitute  a  valid  appropriation  of  water,  there  must 
be  an  actual  diversion  of  the  water  from  the  natural  stream 
or  other  source  of  supply,  with  the  intent  to  apply  it  to  some 
beneficial  use,  followed  by  an  actual  application  of  the  water 
to  the  use  designed,  or  to  some  other  useful  purpose,  within 
a  reasonable  time.^®^    Or,  in  the  language  of  an  early  opinion, 


*•*  Larimer  County  Reservoir  Co.  v.  People,  8  Colo.  614,  9  Pac.  794. 

*"Clough  V.  Wing,  2  Ariz.  371,  17  Pac.  453;  Windsor  Reservoir  & 
Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  Colo.  214,  98  Pac.  729;  Walsh 
V.  WaUace,  26  Nev.  299,  67  Pac.  914,  99  Am.  St.  692;  Snow  v.  Abalos 
(N.  Mex.),  140  Pac  1044;  Gates  v.  Settlers'  Milling,  Canal  &  Reservoir 
Co.,  19  Okl.  83,  91  Pac.  856;  Low  v.  Rizor,  25  Ore.  551,  37  Pac.  82; 
Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472;  Beers  v.  Sharpe, 
44  Ore.  386,  75  Pac.  717;  In  re  Willow  Creek  (Ore.),  146  Pac.  475; 
Sowards  v.  Meagher,  37  Utah  212,  108  Pac.  1112. 

''Appropriation  of  water  consists  in  an  intention  to  appropriate  fol- 
lowed by  reasonable  diligence  in  applying  the  water  to  a  beneficial 
use."  Sander  v.  Bull,  76  Wash.  1,  135  Pac.  489.  See,  also,  as  to  the 
meaning  of  the  term.  In  re  Commonwealth  Power  Co.  (Neb.),  143  N. 
W.  937. 

A  mere  passive  acceptance  by  a  canal  company  of  water  flowing  into 
ito  canal,  acquiesced  in  by  the  owner  of  the  land  from  which  it  flowed 
when  not  used  by  him,  without  some  affirmative  or  passive  act  by  the 
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"An  appropriation  is  an  intent  to  take,  accompanied  by  some 
open  physical  demonstration  of  the  intent,  and  for  some  valu- 
able use.""* 

§  106.    Notice  of  Appropriation — In  General. 

Besides  the  several  steps  necessary  to  constitute  an  actual 
physical  appropriation  of  water,  some  preliminary  steps, 
such  as  posting  and  recording  a  notice,  are  or  have  been  in 
some  states  required,  not  so  much  as  constituting  a  part  of 
the  act  of  making  an  appropriation,  as  for  the  purpose  of 
fixing  the  rights  of  the  appropriator. 

The  statutes  relating  to  notice  require  a  person  desiring  to 
appropriate  water  to  post  a  notice  in  writing  in  a  conspicuous 
place  at  the  point  of  intended  diversion,  stating  therein  that 
he  claims  a  certain  designated  quantity  of  water,  the  purpose 
for  which  he  claims  it,  and  the  place  of  intended  use,  and  the 
means  by  which  he  intends  to  divert  it.  A  copy  of  this  notice 
must  be  recorded  within  a  prescribed  number  of  days  after 
it  is  posted,  in  the  office  of  county  recorder  of  the  county  in 
which  the  notice  is  posted.  Such  statutes  are  or  have  been  in 
force  in  Arizona,  California,  Idaho,  Kansas,  Montana,  Ne- 
braska, Utah  and  Washington."^  Generally  the  statutes  re- 
quiring the  posting  of  a  notice  of  appropriation  have  been 
superseded  by  the  provisions  of  the  recent  irrigation  codes. 


company,  does  not  constitute  an  appropriation  of  the  water. 

Smith  Canal  or  Ditch  Co.  v.  Colorado  Ice  &  Storage  Co.,  34  Colo.  485, 
82  Pac.  940,  3  L.  R.  A.  (N.  S.)  1148. 

*"  McDonald  v.  Bear  River  &  Auburn  Water  &  Min.  Co.,  13  Cal.  220, 
quoted  in  Larimer  County  Reservoir  Co.  v.  People,  8  Colo.  614,  9  Pac. 
794;  Fort  Morgan  Land  &  Canal  Co.  v.  South  Platte  Ditch  Co.,  18  Colo. 
1,  30  Pac.  1032;  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472. 

See,  also,  VIToods  v.  Sargent,  43  Colo.  268,  95  Pac.  932. 

^  See  the  statutes  of  the  several  states. 

The  Idaho  act  of  1899  (Session  Laws,  1899,  p.  380)  relating  to  the 
appropriation  of  water,  and  prescribing  the  manner  of  securing  water 
rights,  is  prospective  only  and  does  not  apply  to  appropriations  pre- 
viously made.     Hall  v.  Blackman,  8  Idaho  272,  68  Pac.  19. 

As  to  more  recent  legislation,  see  Nielson  v.  Parker,  19  Idaho  732,  115 
Pac.  488  (citing  Long  on  Irrigation,  §  37). 
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In  California,  and  probably  other  states,  the  posting  of  such 
a  notice  was  required  by  local  customs  prior  to  any  legislation 
on  the  subject."®  Such  was  also  the  case  in  Oregon,  in  which 
state  there  was  until  recently  no  statute  requiring  notice.^®^ 
When  required,  whether  by  statute  or  local  custoin,  the  post- 
ing of  a  notice  is  the  first  step  in  making  an  appropriation. 

It  is  almost  too  obvious  to  require  statement  that  the  mere 
making  of  a  survey  and  posting  of  a  notice  claiming  water 
neither  confers  nor  initiates  any  rights  unless  the  appropria- 
tion is  carried  to  completion  by  actual  diversion  and  use  of  the 
water.^^®  But  one  who  in  compliance  with  the  provisions  of  the 
statutory  requirements  has  posted  his  notice  may  acquire 
thereby,  even  before  actual  diversion  and  use  of  the  water, 
incomplete,  incipient,  conditional  rights  which  will  be  pro- 
tected by  the  courts."® 

§  107.    What  Is  a  Sufficient  Notice. 

A  notice  of  appropriation  should,  of  course,  contain  all  the 
recitals  called  for  by  the  statute,  and  the  posting  of  a  notice 
which  does  not  conform  to  the  requirements  of  the  statute 
confers  no  rights  upon  the  person  posting  it  as  an  appropri- 
ator  of  the  water  claimed."*^    But  a  substantial  compliance 


In  New  Mexico  no  notice  was  required.  Millheiser  v.  Long,  10  N. 
Mex.  99,  61  Pac.  111. 

The  Irrigation  Code  now  requires  the  filing  of  a  notice. 

^  See  Osgood  v.  El  Dorado  Water  &  Deep  Gravel  Min.  Co.,  56  Cal. 
571. 

It  seems  to  have  been  customary  to  post  a  notice  in  Arizona  prior 
to  the  statute  of  1893.    See  Dyke  v.  Caldwell,  2  Ariz.  394,  18  Pac.  276. 

In  Montana,  prior  to  the  passage  of  the  act  of  March  12,  1895,  re- 
quiring notice,  etc.,  no  notice  df  location  or  record  of  appropriation  was 
required.  Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723;  Norman  v. 
Corbley,  32  Mont.  195,  79  Pac.  1059. 

*"  See  Ole  v.  Logan,  24  Ore.  304,  33  Pac.  568 ;  Nevada  Ditch  Co.  v. 
Bennett,  30  Ore.  59,  45  Pac.  472;  Ison  v.  Nelson  Min.  Co.,  47  Fed.  199. 

But  notice  is  now  required  under  the  Irrigation  Code. 
Coray  v.  Holbrook,  40  Utah  325,  121  Pac.  572. 
Inyo  Consolidated  Water  Co.  v.  Jess,  161  Cal.  516,  119^  Pac.  934; 
Merritt  v.  Los  Angeles,  162  Cal.  47,  120  Pac.  1064. 
Taylor  v.  Abbott,  103  Cal.  421,  37  Pac.  408. 
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with  the  statute  will  be  suflScient.  No  particular  form  of 
notice  is  required,  and  it  seems  that  the  notice  is  sufficient  if 
it  contains  enough  to  put  other  persons  on  inquiry  as  to  the 
rights  of  the  party  posting  it.  Notices  are  liberally  construed 
in  favor  of  the  party  by  whom  they  are  posted.^^* 

§  108.    Posting  Second  Notice — abandonment. 

The  posting  of  a  second  notice  is  not  an  abandonment,  but 
an  assertion  of  the  original  claim,  where  the  appropriator  has 
diligently  pursued  the  work  of  appropriation.*" 

§  109.    Rights  Secured  by  Posting  Notice. 

The  mere  posting  of  a  notice  does  not  itself  constitute  an 
appropriation  of  water,  nor  confer  any  rights  whatever  upon 
the  person  posting  and  filing  it  other  than  the  right  to  prose- 
cute without  interference  the  work  necessary  to  consummate 
his  intended  appropriation."^  As  already  stated,  however 
inchoate  rights  are  acquired  by  the  appropriator  upon  posting 
the  prescribed  notice  which  will  be  protected  by  the  courts."** 
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Osgood  V.  £1  Dorado  Water  &  Deep  Gravel  Min.  Co.,  56  Cal.  571; 
Floyd  V.  Boulder  Flume  &  Mercantile  Co.,  11  Mont.  435,  28  Pac.  450; 
In  re  Willow  Creek  (Ore.),  144  Pac.  505. 

As  to  what  constitutes  a  sufficient  notice,  see,  also,  Easlem  Oregon 
Land  Co.  v.  WUlow  Riyer  Land  &  Irr.  Co.,  204  Fed.  516;  Duckworth  v. 
Watsonville  Water  &  Light  Co.,  150  Cal.  520,  89  Pac.  338;  WolfskiU  v. 
Smith,  5  Cal.  App.  175,  89  Pac.  1001;  Wishon  v.  Globe  Light  &  Power 
Co.,  158  Cal.  137,  110  Pac.  290;  In  re  Willow  Creek  (Ore.)  144  Pac.  505. 

In  Umatilla  Irr.  Co.  v.  Umatilla  Imp.  Co.,  22  Ore.  366,  80  Pac.  30,  it 
was  declared  that  a  statute  requiring  notice  in  case  of  appropriation  by 
a  corporation  should  be  strictly  construed.  But  see  In  re'  Willow  Creek 
(Ore.),  144  Pac.  505. 

'''  Osgood  V.  £1  Dorado  Water  &  Deep  Gravel  Min.  Co.,  56  Cal.  571. 

See,  also,  Norman  v.  Corbley,  32  Mont.  195,  79  Pac.  1059. 

"'  Rincon  Water  &  Power  Co.  v.  Anaheim  Union  Water  Co.,  115  Fed. 
543;  Cordoza  v.  Calkins,  117  Cal.  106,  48  Pac.  1010  (mining  case); 
Smyth  V.  Neal,  31  Ore.  105,  49  Pac.  850;  Ison  v.  Sturgill,  57  Ore.  109, 
109  Pac.  579,  110  Pac.  535. 

See,  also,  Miles  v.  Butte  Electric  &  Power  Co.,  32  Mont.  56,  79  Pac. 
549.    And  see  post,  §  121. 
See  ante,  §  106. 
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§  110.    Notice  and  Record  Thereof  as  Evidence. 

A  notice  of  appropriation,  and  the  record  of  such  notice 
when  required,  is  evidence  of  the  facts  stated  therein,"'  but 
the  record  of  a  notice,  where  there  is  no  law  authorizing  the 
recording  of  such  notice,  is  of  no  force  or  validity.  It  im- 
parts no  notice,  and  is  jiot  a  step  in  making  the  appropriation. 
A  certified  copy  of  such  record  is  therefore  not  admissible 
in  evidence."® 

§  111.    Appropriation  Without  Posting  Notice. 

The  statutes  requiring'  the  posting  of  a  notice  expressly  pro- 
vide that,  by  a  compliance  with  the  requirements  as  to 
posting  the  notice,  and  actually  diverting  and  using  the  water, 
the  right  of  the  claimant  or  appropriator  to  the  use  of  the 
water  shall  relate  back  to  the  time  of  posting  the  notice,  but 
that  a  failure  to  comply  with  these  requinements  deprives  the 
claimant  of  the  right  to  use  of  the  water  as  against  a  subse- 
quent claimant,  who  complies  therewith.  Several  cases  have" 
arisen  in  which  the  rights  of  actual  appropriators,  who  have 
not  complied  with  the  requirements  of  the  statute,  have  been 
adjudicated. 

To  determine  rightly  the  effect  of  noncompliance  with  the 
statutes,  it  is  important  to  keep  in  mind  the  purpose  of  the 
legislatures  in  enacting  the  statutes.  Prior  to  the  passage  of 
these  acts,  the  actual  diversion  of  water,  and  its  application 
within  a  reasonable  time  to  beneficial  use,  constituted  a  valid 
appropriation  of  water,  and  it  was  the  well-established  rule 
that,  where  the  appropriator  pursued  the  work  of  appropria- 
tion with  reasonable  diligence,  his  rights  related  back  to  the 
time  of  commencing  the  work.  Thus,  as  between  two  appror 
priators  diverting  water  at  the  same  time,  prosecuting  the 
work  with  reasonable  diligence  to  completion,  the  one  who 
first  began  work  had  the  prior  right,  although  the  other  may 


"•  Wells  V.  Kreyenhagen,  117  Cal.  329,  49  Pac.  128. 

"•  Cruse  V.  McCauley,  96  Fed.  369. 

See,  also,  Kendall  v.  Joyce,  48  Wash.  489,  93  Pac.  1091. 
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have  completed  his  work  first.^^^  This  is  known  as  the  doc- 
trine of  "relation  back,"  which  will  be  further  considered  in 
a  subsequent  section."^ 

Questions  of  priority  under  this  rule,  as  well  as  of  the  orig- 
inal capacity,  etc.,  of  ditches,  depended  chiefly  on  oral  testi- 
mony, that  is,  on  the  memory  of  eye  witnesses,  often  at  fault 
through  lapse  of  time,  so  that  confusion  and  insecurity  of 
vested  rights  resulted.  It  was  to  obviate  this  confusion  and 
insecurity  that  the  statutes  'Were  enacted.  Notice  was  re- 
quired to  be  posted  at  the  place  of  intended  diversion,  to  ap- 
prise others  who  contemplated  the  acquisition  of  water  rights 
from  the  same  stream  that  the  claimant  posting  the  notice 
had  taken  the  initial  step  in  making  his  appropriation,  while 
a  record  of  such  appropriation  was  required  in  order  to  pre- 
serve reliable  evidence  of  the  appropriator's  rights.  It  was 
not  intended  that  one  who  failed  to  comply  with  the  statutory 
requirements,  but  who,  in  the  absence  of  any  convicting  ad- 
verse  right,  had  actually  diverted  water,  and  put  it  to  bene- 
ficial use,  should  acquire  no  title  thereby.  The  statutes  did 
not  change  the  rule  as  to  what  constitutes  an  appropriation, 
but  their  object  was  simply  to  preserve  evidence  of  the  appro- 
priator's  rights,  and  to  regulate  the  doctrine  of  relation 
back."» 

Notwithstanding  the  existence  of  these  statutes,  a  valid  ap- 
propriation may  be  made  by  an  actual  diversion  and  use  of 
water  without  posting"  any  notice.  The  appropriation  may  be 
made  either  according  to  common-law  or  under  the  statutes.^^*> 

In  accordance  with  these  principles,  it  is  held  that  one  who 
fails  to  comply  with  the  statutory  requirements,  but  who  act- 
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Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723 ;  Wright  v.  Cruse,  37 
Mont.  177,  95  Pac.  370. 

"» See  post,  §  126. 

"•  See  opinion  of  Buck,  J.,  in  Murray  v.  Tingley,  20  Mont.  260,  50 
Pac.  723. 

""Pyke  V.  Bumside,  8  Idaho  487,  69  Pac.  477;  Bailey  v.  Tintinger,  45 
Mont.  154,  122  Pac.  575;  Kendall  v.  Joyce,  48  Wash.  489,  93  Pac.  1091; 
State  V.  Superior  Court,  70  Wash.  442,  126  Pac.  945. 
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ually  diverts  water  and  applies  it  to  a  beneficial  use,  in  the 
absence  of  any  conflicting  adverse  claim,  acquires  a  valid  title 
thereto,  which  cannot  be  divested  by  another  appropriator, 
who  complies  with  the  terms  of  the  statute  after  the  former 
has  completed  his  appropriation.^^^  In  such  case,  however, 
the  completion,  and  not  the  commencement,  of  the  work  of 
appropriation  determines  the  time  when  the  right  of  the  ap- 
propriator becomes  vested;  and  as  between  two  appropria- 
tors,  neither  of  whom  has  complied  with  the  statute,  the  one 
who  first  completes  his  ditch  and  uses  the  water  has  the  supe- 
rior right,  although  the  other  may  have  commenced  work 
first.^" 

As  to  the  effect  of  the  statutes,,  then.  We  observe  that,  where 
the  statutory  requirements  have  been  complied  with,  the  law 
of  relation  is  the  same  as  it  was  prior  to  the  statutes,  but  the 
statutes  provide  for  the  preservation  of  evidence  of  the  ap- 
propriator's  rights.  But  where  the  statutory  requirements 
have  not  been  complied  with,  the  rights  of  the  appropriator, 
which,  but  for  the  statutes,  would  relate  back  to  the  com- 
mencement of  the  work  of  appropriation,  relate  back  only  to 
the  completion  of  the  work;  this  being  the  only  change 
wrought  in  the  law  by  the  statutes.^^^  As  stated  by  Judge 
Ailshie  in  a  recent  Idaho  case,^^* 


"*De  Necochea  v.  Curtis,  80  Cal.  397,  20  Pac.  563,  22  Pac.  198;  Bur- 
rows V.  Burrows,  82  Cal.  564,  23  Pac.  146;  Wells  v.  Mantes,  99  Cal. 
583,  34  Pac.  324;  Watterson  v.  Saldunbehere,  101  Cal.  107,  35  Pac.  432; 
Senior  v.  Anderson,  115  Cal.  496,  47  Pac.  454;  Lower  Tule  River  Ditch 
Co.  V.  Angiola  Water  Co.,  149  Cal.  496,  86  Pac.  1081;  Duckworth  v. 
Watsonville  Water  &  Light  Co.,  158  Cal.  206,  110  Pac.  927;  Adams  v. 
Barber,  21  Cal.  App.  503,  132  Pac.  273;  Sand  Point  Water  &  Light  Co. 
V.  Panhandle  Development  Co.,  11  Idaho  405,  83  Pac.  347  (citing  the 
text) ;  Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723. 

"*  Where  the  appropriator  does  not  post  and  file  the  statutory  notice 
his  right  dates  only  from  the  actual  application  of  the  water  to  the 
land.    Pyke  v.  Bumside,  8  Idaho,  487,  69  Pac.  477. 

"*  Morris  v.  Bean,  146  Fed.  423  (quoting  the  text) ;  State  v.  Superior 
Court,  70  Wash.  442,  126  Pac.  945. 

^"  Sand  Point  Water  &  Light  Co.  v.  Panhandle  Development  Co.,  11 
Idaho  405,  83  Pac.  347. 
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"The  only  difference  between  an  appropriation  initiated  by 
posting  notice  and  one  initiated  by  diversion  and  application 
of  the  waters,  is  that  the  appropriator  who  claims  under  no- 
tice is  allowed  the  extra  60  days  within  which  to  commence 
his  work,  and  reasonable  time  thereafter  in  which  to  com- 
plete the  same." 

§  112.    Filing  Map  and  Statement  of  Appropriation. 

In  several  of  the  arid  states,  statutes  have  been  passed  re- 
quiring the  appropriator  to  file  for  record  certain  evidence 
of  his  appropriation,  particularly  a  map  and  statement  show- 
ing the  details  of  his  appropriation,  for  the  purpose  of  fixing 
his  priority.  The  performance  of  these  requirements,  like  the 
posting  and  filing  of  a  notice,  is  not  strictly  a  part  of  the  act 
of  appropriation,  but  is  rather  a  means  of  fixing  and  holding 
the  rights  already  acquired  by  appropriation.  Such  statutes 
have  been  in  force  in  Colorado,  Montana,  Oregon,  Texas 
and  Wyoming.^^^ 

The  Colorado  statute,  after  having  been  several  times  be- 
fore the  court  for  construction,  was  finally  held  unconstitu- 
tional and  void  on  account  of  the  insufficiency  of  the  title,  un- 
der the  provision  of  the  state  constitution  that  no  bill  except 
general  appropriation  bills  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title."* 


''*  Colorado:  MUls'  Ann.  St.,  §§  2265,  2266.  See  Jarvis  v.  State  Bank, 
22  Colo.  309,  45  Pac.  505,  55  Am.  St.  129. 

Montana:    Rev.  Codes,  1907,  §  4850. 

Texas:    Supp.  Sayles'  St.  art.  3000a,  §  5. 

See  Toyaho  Creek  Irr.  Co.  v.  Hutchins,  21  Tex.  Civ.  App.  274,  52  S. 
W.  101;  Bay  City  Irr.  Co.  v.  Sweeney,  Tex.  81  S.  W.  545. 

Wyoming:    Laws  1886,  c.  61,  Laws  1888,  c.  55,  §  11. 

It  may  be  noted  that  in  Colorado  and  Texas  there  is  no  statute  re- 
quiring the  posting  of  a  notice  of  appropriation,  but  such  a  statute  is  in 
force  in  Montana. 

'"Lamar  Canal  Co.  v.  Amity  Land  &  Irr.  Co.,  26  Colo.  370,  58  Pac. 
600,  77  Am.  St.  261,  followed  in  Rio  Grande  Land  &  Canal  Co.  v.  Prairie 
Ditch  Co.,  27  Colo.  225,  60  Pac.  726. 

See,  also,  Edwards  v.  Roberts  (Colo.  App.),  144  Pac.  856. 

The  decision  of  the  state  supreme  court  that  the  statute  is  uncon- 
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The  statute  being  void,  the  compliance  with  its  provisions  se- 
cured no  rights  so  far  as  the  rights  claimed  depended  upon 
the  provisions  of  the  statute.^^^ 

Before  the  act  was  held  unconstitutional,  it  was  held  that, 
the  object  of  this  statute  being  simply  to  fix  the  priority  of 
appropriations,  the  want  of  the  required  record  could  not  be 
invoked  to  justify  the  destruction  of  a  ditch  owned  by  and  in 
the  actual  occupation  and  use  of  another.  ^^^  And  the  statute, 
as  construed,  applied  only  to  ditches  taking  water  directly 
from  a  natural  stream,  and  not  to  ditches  tapping  other 
ditches.^8« 

In  1903  a  new  "map  and  statement"  act,  very  similar  to  the 
former  statute,  was  passed  in  Colorado.^®*^ 

The  Montana  statute  requires  persons  who  have  acquired 
water  rights  prior  to  the  passage  of  the  act,  within  six  months 
after  the  publication  thereof,  provided  a  notice  of  appropria- 
tion be  not  already  on  record,  to  file  a  verified  declaration 
reciting  the  same  facts  as  required  in  a  notice,  but  contains  a 
proviso  that  a  failure  to  comply  with  such  requirements  shall 
not  work  a  forfeiture  of  rights  already  acquired,  nor  prevent 
the  claimant  'from  establishing  such  rights  in  the  courts.  The 
aim  of  the  legislature  in  enacting  this  statute  seems  to  have 
been  to  require  water  rights  to  be  recorded  as  provided  in  the 
statute,  and  to  have  precedence  according  to  the  date  of 
actual  appropriation,  to  be  shown  prima  facie  by  the  verified 
and  recorded  declaration  of  the  claimant,  and  also,  without 
resorting  to  the  harshness  of  attempting  to  forfeit  or  impair 


stitutional  is  binding  on  the  federal  courts,  even  in  a  case  affecting  one 
who  complied  with  the  statute  while  it  was  still  recognized  as  a  valid 
law.    Mohl  V.  Lamar  Canal  Co.,  128  Fed.  776. 

"'  Mohl  V.  Lamar  Canal  Co.,  128  Fed.  776 ;  Great  Plains  Water  Co. 
V.  Lamar  Canal  Co.,  31  Colo,  96,  71  Pac.  1119;  Blake  v.  Boye,  38  Colo.  56, 
88  Pac.  470. 

"*  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Dotson,  20  Colo.  304,  38  Pac.  322. 

*"*  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24  Colo. 
322,  51  Pac.  496. 

Acts,  1903,  c.  126,  p.  289. 
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prior  rights,  to  induce  the  claimants  of  such  rights  to  record 
the  same,  to  the  end  that  they  might  become  more  certainly 
fixed  and  settled,  and  the  evidence  thereof  be  preserved. 
Undei"  this  act,  it  is  held  that  a  water  right  acquired  by^appro- 
priation  prior  to  the  passage  of  the  act,  but  not  recorded  until 
several  years  later,  is  superior  to  one  acquired  and  recorded 
after  the  first  appropriation,  but  before  the  latter  is  re- 
corded.^®^  Certified  copies  of  such  declarations  have  been  held 
competent  evidence  on  the  question  of  priority  of  water 
rights,  although  the  declarations  were  executed  and  recorded 
prior  to  the  passage  of  the  act  requiring  such  record  of  ap- 
propriations.^^^ 

Under  the  Wyoming  statute,  which  was  superseded  in  1890 
by  the  statute  transferring  the  subject  of  the  initiation  of  wa- 
ter rights  to  the  state  engineer  and  board  of  control,  it  was 
held  that  the  failure  to  comply  with  the  statute  did  not  affect 
the  validity  of  an  appropriation,  at  least,  as  against  one  in 
no  better  condition  than  the  appropriator.^^^ 

§  113.    Appropriation   Under   Recent   Irrigation    Codes   and 
Statutes. 

With  the  development  of  the  arid  region  and  the  increased 
demands  made  upon  the  water  supply  of  the  country  with  the 
increase  of  population,  more  attention  has  been  paid  to  the 
regulation  of  the  subject  of  the  appropriation  and  use  of  wa- 
ter, and  at  present  the  subject  is  very  largely  regulated  by 
statute,  the  statutory  provisions  being  based  essentially  upon 
the  doctrine  of  appropriation  as  developed  by  past  experience. 

In  a  number  of  states,  particularly  under  the  recent  irriga- 
tion codes,  persons  or  corporations  intending  to  appropriate 


'"  Salazar  v.  Smart,  12  Mont.  395,  30  Pac.  676. 
*"  Sweetland  v.  Olsen,  11  Mont.  27,  27  Pac.  339. 
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Moyer  v.  Preston,  6  Wyo.  308,  44  Pac.  845,  71  Am.  St.  914;  Chi- 
cago, etc.,  R.  Co.  V.  McPhillarney,  19  Wyo.  425,  118  Pac.  682. 
See,  also,  Bean  v.  Morris,  159  Fed.  651,  affirming  146  Fed.  423. 
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water  are  required  to  make  application  to  the  state  engineer 
for  a  permit  to  make  such  appropriation,  the  application  stat- 
ing the  particulars  of  the  proposed  appropriation.  It  is  the 
duty  of  the  engineer  to  pass  upon  such  application  and  to 
grant  a  permit  to  make  the  appropriation  in  a  proper  case, 
but  to  refuse  such  permit  where  the  appropriation  would  con- 
flict with  existing  rights,  or  might  be  detrimental  to  the  pub- 
lic interests.  Where  an  appropriation  is  made  under  a  permit 
from  the  state  engineer,  the  priority  of  the  appropriator 
dates  from  the  filing  of  the  application  in  the  engineer's  office. 
The  statutes  prescribe  in  detail  the  procedure  to  be  fol- 
lowed in  making  the  appropriation.  Blank  forms  are  pre- 
pared and  furnished  by  the  state  engineers  to  be  used  in  mak- 
ing application  for  a  permit,  giving  notice  of  completion  of 
works,  application  of  water  to  beneficial  use,  etc.  The  details 
vary  more  or  less  in  the  several  states.^^*    Such  provisions  are 


"*The  statutory  provisions,  especially  with  reference  to  the  power 
and  duties  of  the  state  engineer  or  board  of  irrigation,  have  been  con- 
sidered in  a  number  of  cases,  as  follows: 

Idaho. 

Boise  City  Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38,  77  Pac.  28 ;  Sand- 
Point  Water  &  Light  Co.  v.  Panhandle  Development  Co.,  11  Idaho  405, 
83  Pac.  347;  Idaho  Power  &  Transportation  Co.  v.  Stephenson,  16  Idaho 
418,  101  Pac.  84;  Speer  v.  Stephenson,  16  Idaho  707,  102  Pac.  365;  Niel- 
son  V.  Parker,  19  Idaho  732,  115  Pac.  488 ;  King  v.  Chamberlin,  20  Idaho 
504,  118,  Pac.  1099;  Youngs  v.  Regan,  20  Idaho  274,  118  Pac.  499;  Gard 
V.  Thompson,  21  Idaho  485,  123  Pac.  447;  Marshall  v.  Niagara  Springs 
Orchard  Co.,  22  Idaho  144,  125  Pac.  208;  Tobey  v.  Bridgewood,  22  Idaho 
566,  127  Pac.  178;  Washington"  State  Sugar  Co.  v.  Goodrich,  (Idaho), 
147  Pac.  1073;  Waha-Lewiston  Land  &  Water  Co.  v.  Lewiston- Sweet- 
water Irr.  Co.  (Idaho),  158  Fed.  137. 
Nebraska. 

Farmers'  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100  N.  W.  286;  Kirk  v. 
State  Board  of  Irrigation,  90  Neb.  627,  134  N.  W.  167;  Enterprise  Irr. 
Dist.  V.  Tri-State  Land  Co.,  92  Neb.  121,  138  N.  W.  171;  In  re  Com- 
monwealth Power  Co.  (Neb.),  143  N.  W.  937;  Kersenbrock  v.  Boyes 
(Neb.),  145  N.  W.  837;  In  re  Kearney  Water  &  Electric  Power  Co.,  97 
Neb.  139,  149  N.  W.  363;  s.  c.  (Neb.),  151  N.  W.  319. 

In  Nebraska  the  application  for  a  permit  is  made  to  the  State  Board 
of  Irrigation. 
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in  force  in  Idaho,  Nebraska,  Nevada,  New  Mexico,  North  Da- 
kota, Oklahoma,  South  Dakota,  Utah  and  Wyoming.  Wyo- 
ming was  the  first  state  to  enact  laws  of  this  type,  and  the 
method  of  appropriation  provided  for  is,  for  this  reason, 
sometimes  called  the  Wyoming  system.  The  legislation  of 
the  other  states  has  been  largely  modeled  on  that  of  Wyo- 
ming.   \ 

With  reference  to  the  appropriation  of  water  since  the 
adoption  of  the  recent  legislation,  the  supreme  court  of  Idaho 
recently  said:^®^  "Under  the  laws  of  this  state  there  are  two 
methods  of  acquiring  water  rights :  One  is  to  follow  the  sta- 
tutory procedure  and  file  an  application  for  water  with  the 
state  engineer,  in  which  case  there  is  a  vested  right  which 
dates  its  inception  from  the  time  of  filing  the  application  with 
the  state  engineer.  The  other  is  to  divert  unappropriated 
water  and  apply  it  to  a  beneficial  use  without  making  appli- 
cation to  the  state  engineer,  which  right  dates  from  the  ap- 
plication of  the  water  to  a  beneficial  use.     The  statutory 


New  Mexico. 

Young  V.  Hinderlider,  15  N.  Mex.  666,  110  Pac.  1045;  Farmers'  De- 
velopment Co.  V.  Rayado  Land  &  Irr.  Co.,  18  N.  Mex.  1,  133  Pac.  104; 
Orosco  V.  Gonzales  (N.  Mex.),  141  Pac.  / 617;  Rio  Puerco  Irr.  Co.  v. 
Jastro  (N.  Mex.),  141  Pac.  874. 

Oklahoma. 
Gay  V.  Hicks,  33  Okl.  675,  124  Pac.  1077. 

Oregon. 
Cookingham  v.  Lewis,  58  Ore.  484,  114  Pac.  88,  115  Pac.  342 

Utah. 

Pool  V.  Utah  County  Light  &  Power  Co.,  36  Utah  508,  105  Pac.  289 ; 
Chandler  v.  Utah  Copper  Co.,  43  Utah  479,  135  Pac.  106. 

Wyoming. 

Whalon  v.  North  Platte  Canal  &  Colonization  Co.,  11  Wyo.  313,  71 
Pac.  995;  Laughlin  v.  State  Board  of  Control,  21  Wyo.  99,  128  Pac.  517, 
131  Pac.  62. 

"*  Crane  Falls  Power  &  Irr.  Co.  v.  Snake  River  Irr.  Co.,  24  Idaho  63, 
133  Pac.  655. 

See,  also,  Nielson  v.  Parker,  19  Idaho  727,  115  PaC.  488;  Furey  v. 
Taylor,  22  Idaho  605, 127  Pac.  676 ;  Washington  State  Sugar  Co.  v.  Good- 
rich (Idaho),  147  Pac.  1073. 
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method  is  the  exclusive  method  by  which  the  right  can  relate 
back  to  the  filing  of  the  application  with  the  state  engineer." 
The  statutory  provisions  do  not  substantially  change  the 
former  law  as  to  what  constitutes  a  valid  appropriation  of 
water.  The  essentials  of  an  appropriation,  the  intent,  the 
actual  diversion,  and  the  application  to  beneficial  use,  are  un- 
affected. And  the  filing  of  an  application  with  the  state  en- 
gineer for  a  permit  does  not  establish  an  appropriation,  but 
merely  takes  the  place  of  the  posting  of  the  notice  previously 
required."® 

§  114,    Diversion  of  Water — ^Water  Must  Be  Diverted  Within 
a  Reasonable  Time. 

The  appropriator,  in  order  to  secure  and  hold  the  rights 
claimed  by  him,  must  acconfplish  the  actual  diversion  of  the 
water  by  means  of  ditches  or  otherwise  within  a  reasonable 
time  after  the  first  assertion  of  his  claim.^^^  The  statutes  re- 
quiring notice  generally  provide  that  the  work  of  diversion 
must  be  commenced  within  a  specified  number  of  days  after 
the  notice  is  posted,  and  prosecuted  diligently  and  uninter- 
ruptedly to  completion."^  Where  there  is  no  statutory  re- 
quirement as  to  the  time  within  which  the  appropriator  must 


**•  Sowards  v.  Meagher,  37  Utah,  212,  108  Pac.  1112. 

'"'Cruse  V.  McCauley,  96  Fed.  369;  Osgood  v.  El  Dorado  Water  & 
Deep  Gravel  Min.  Co.,  56  Cal.  571;  Cardoza  v.  Calkins,  117  Cal.  106, 
48  Pac.  1010;  Colorado  Land  &  Water  Co.  v.  Rocky  Ford  Canal,  etc., 
Co.,  3  Colo.  App.  545,  34  Pac.  580;  Taughenbaugh  v.  Clark,  6  Colo.  App. 
235,  40  Pac.  153 ;  Miles  v.  Butte  Electric  &  Power  Co.,  32  Mont.  67,  79 
Pac.  549;  Walsh  v.  Wallace,  26  Nev.  299,  67  Pac.  914,  99  Am.  St.  692; 
Keeney  v.  Carillo,  2  N.  Mex.  480;  Gates  v.  Settlers'  Milling,  Canal  & 
Reservoir  Co.,  19  Okl.  83,  91  Pac.  856;  Cole  v.  Logan,  24  Ore.  304,  33 
Pac.  568 ;  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472,  60  Am. 
St.  777;  Smyth  v.  Neal,  31  Ore.  105,  49  Pac.  850;  Oviatt  v.  Big  Four 
Min.  Co.  39  Ore.  118,  65  Pac.  811  (Mining). 

See  also.  Bear  Lake  &  River  Waterworks  &  Irr.  Co.  v.  Garland,  164 
U.  S.  1,  17  Sup.  Ct.  7. 

'**  Consult  the  several  statutes. 
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begin  or  complete  the  work  of  diversion,  he  has  a  reasonable 
time  therefor  after  posting  the  notice.^®® 

§  115.    What  Constitutes  a  Reasonable  Time. 

What  is  a  reasonable  time  for  the  completion  of  the  work 
will  evidently  depend  on  circumstances.  The  law  does  not 
require  any  unusual  or  extraordinary  efforts  on  the  part  of 
the  appropriator,  but  only  what  is  usual,  ordinary  and  rea- 
sonable. The  appropriator  must  exercise  that  degree, of  dili- 
gence which  will  indicate  the  constancy  and  steadiness  of  pur- 
pose  and  la:bor  usual  with  men  engaged  in  like  enterprises, 
who  desire  a  speedy  accomplishment  of  their  designs,  and  will 
manifest  to  the  world  a  bona  fide  intention  to  complete  the 
work  without  unnecessary  delay.  ^^^ 

In  determining  whether  the  appropriator  has  exercised  due 
diligence  in  a  particular  case,  it  is  proper  to  consider  the  mag- 
nitude and  nature  of  the  work,  and  the  difficulties  and  ob- 
stacles to  be  overcome.2<*^  Thus  due  allowance  should  be  made 
for  delays  occasioned  by  the  inclemency  of  the  weather.  2»2 


IM 


Cruse  V.  McCauley,  96  Fed.  369;  Dyke  v.  Caldwell,  2  Ariz.  394,  18 
Pac.  276;  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472;  Smyth 
V.  Neal,  31  Ore.  105,  49  Pac.  850. 

"•Ophir  Silver  Mining  Co.  v.  Carpenter,  4  Nev.  534;  Cole  v.  Logan, 
24  Ore.  304,  33  Pac.  568;  Seaward  v.  Pacific  Live  Stock  Co.,  49  Ore.  157, 
88  Pac.  963  (quoting  the  text);  Pringle  Falls  Electric  Power  and  Water 
Co.  V.  Patterson,  65  Ore.  474,  128  Pac.  820,  132  Pac.  527. 

See,  also,  Highland  Ditch  Co.  v.  Mumford,  5  Colo.  325;  Moss  v.  Rose, 
27  Ore.  596,  41  Pac.  666,  50  Am.  St.  743. 

A  delay  of  ten  months  after  posting  the  notice  before  constructing 
a  ditch  half  a  mile  long  has  been  held  unreasonable.  Cruse  v.  McCau- 
ley, 96  Fed.  369. 

"'See  WeUs  v.  Kreyenhagen,  117  Cal.  329,  49  Pac.  128;  Water  Sup- 
ply &  Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24  Colo.  322,  51  Pac. 
496 ;  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472 ;  Oviatt  v. 
Big  Four  Min.  Co.,  39  Ore.  118,  65  Pac.  811;  Seaweard  v.  Pacific  Live 
Stock  Co.,  49  Ore.  157,  88  Pac.  963;  Whited  v.  Cavin,  55  Ore.  98,  105 
Pac.  396. 

""It  is  so  provided  by  statute  in  several  states. 
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But  it  has  been  held  that  the  appropriator's  personal  cir- 
cumstances have  no  bearing  on  the  question.  Thus,  he  cannot 
plead  his  ill  health  or  lack  of  pecuniary  means  in  excuse  for 
his  failure  to  complete  the  work  of  diversion  within  a  reason- 
able time.20^  Although  this  rule  may  sometimes  work  a  hard- 
ship upon  the  individual  appropriator,  its  justice  seems  un- 
questionable, and  the  hardship  suffered  is  simply  one  of  those 
evils  necessarily  attendant  upon  poverty  and  ill  health.  If 
the  rule  were  otherwise,  a  person  in  poor  health,  or  without 
means,  owning  land  near  a  stream,  by  posting  a  notice,  mak- 
ing a  survey,  or  otherwise,  might  establish  a  claim  to  the  wa- 
ter of  the  stream  for  irrigation  purposes,  and,  by  doing  such 
work  as  his  health  or  means  would  permit,  might  ultimately 
divert  the  water,  and  acquire  a  right  thereto,  without  regard 
to  the  rights  of  other  persons  equally  in  need  of  the  water, 
who  might  be  ready  and  in  a  position  to  put  it  to  immediate 
use.  The  use  of  the  water  might  thus  be  postponed  for  an  in- 
definite period,  and  the  first  appropriator  be  enabled  to  keep 
others  from  using  the  water  which  he  could  not  use  himself, 
and  might  in  fact  never  put  to  beneficial  use.^^* 


***  Keeney  v.  CariHo,  2  N.  Mex.  480;  Rio  Puerco  Irr.  Co.  v.  Jastro,  N. 
Mex.  141  Pac.  874;  Cole  v.  Logan,  24  Ore.  304,  33  Pac.  568. 

See  Oviatt  v.  Big  Four  Min.  Co.,  39  Ore.  118,  65  Pac.  811. 

A  leading  case  in  this  connection  is  Opliir  Silver  Min.  Co.  v.  Car- 
penter, 4  Nev.  534,  in  which  Lewis,  C.  J.,  in  holding  that  the  illness, 
of  an  appropriator  of  water  was  not  to  be  taken  into  consideration  in 
determining  whether  the  work  of  diversion  was  prosecuted  with  due 
diligence,  said:  "Like  the  pecuniary  consideration  of  a  person,  it  is 
not  one  of  those  matters  incident  to  the  enterprise,  but  rather  to  the 
person.  The  only  matters  in  cases  of  this  kind  which  can  be  taken  into 
consideration  are  such  as  would  affect  any  person  who  might  be  en- 
gaged in  the  same  undertaking,  such  as  the  state  of  the  weather, 
the  difficulty  of  obtaining  laborers,  or  something  of  that  character.  It 
would  be  a  most  dangerous  doctrine  to  hold  that  ill  health  or  pecuniary 
inability  of  a  claimant  of  a  water  privilege  will  dispense  with  the 
necessity  of  actual  appropriation  within  a  reasonable  time,  or  the  dili- 
gence which  is  usually  required  in  the  prosecution  of  the  work  neces- 
sary for  the  purpose." 

See  Cole  v.  Logan,  24  Ore.  304,  33  Pac.  568. 
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There  are  authorities,  however,  which  hold  that  the  pecu- 
inary  circumstances  of  the  appropriator  may  be  taken  into 
account  in  determining  what  is  due  diligence,  especially  in 
connection  with  the  clearing  and  development  of  the  land  to 
be  irrigated  and  the  application  of  the  water  thereto.^®^ 

To  illustrate  these  principles:  Some  pioneers  of  limited 
means  and  facilities  posted  a  notice  of  appropriation  in  the 
early  summer,  and  shortly  afterwards  began  the  actual  work 
of  diversion.  By  the  next  spring  they  completed  the  first 
section  of  their  ditch,  two  miles  in  length,  and  prosecuted  the 
work  on  the  second  section  until  the  irrigating  season  of  the 
next  year,  when  the  work  was  discontinued  to  permit  the  com- 
pleted portion  to  be  used.  In  the  fall,  work  was  resumed, 
and  the  whole  ditch,  nine  miles  in  length,  was  completed  and 
in  use  the  next  spring,  or  a  little  less  than  three  years  after 
the  notice  was  posted.  It  was  held  that  the  work  was  pros- 
ecuted with  reasonable  diligence.  ^^^ 

On  the  other  hand,  where  appropriators  began  the  diver- 
sion of  water,  discontinued  the  work  for  want  of  means  and 
time,  and  others,  within  the  next  year,  made  a  new  appropri- 
ation, and  completed  the  work  of  diversion,  it  was  held  that 
the  first  appropriators  had  failed  to  prosecute  the  work  with 
due  diligence.  20^ 

§  116.    Modes  of  Diverting,  and  Conducting  Water. 

Water  is  usually  diverted  from  the  stream  or  reservoir  by 
means  of  open  ditches  or  canals.    These  are  sometimes  lined 
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Taughenbaugh  v,  Clark,  6  Colo.  App.  130,  40  Pac.  153 ;  Weldon  Val- 
ley Ditch  Co.  V.  Fanners?  Pawnee  Canal  Co.,  51  Colo.  545,  119  Pac.  1056; 
Conant  v.  Jones,  3  Idaho  606,  32  Pac.  250;  Hall  v.  Blackman,  8  Idaho 
272,  68  Pac.  19. 

**  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472. 

In  the  following  cases  it  was  held  that  the  appropriator  had  used 
due  diligence,  Wishon  v.  Globe  Light  &  Power  Co.,  158  Cal.  137,  110 
Pac.  290;  Sand  Point  Water  &  Light  Co.  v.  Panhandle  Development  Co., 
11  Idaho  405,  83  Pac.  347;  Whited  v  Cavin,  55  Ore.  98,  105  Pac.  396 
(four  years) ;  State  v.  Superiar  Court,  70  Wash.  442, 126  Pac.  945. 

'•'Keeney  v.  Carillo,  2  N.  Mex.  480. 
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with  wood,  stone  or  cement,  to  prevent  waste  of  water,  and 
in  some  cases  sections  of  the  conduit  may  be  constructed 
wholly  of  such  materials.  In  various  parts  of  the  country 
pipes  are  employed  to  a  considerable  extent  to  prevent  loss  of 
water,  especially  at  points  where  it  is  diflScult  to  maintain  an 
open  channel.  These  pipes  are  usually  made  of  wood  or  sheet 
iron,  or  frequently,  where  frosts  are  not  to  be  feared,  of  stoner 
ware  or  cement-^^®  But  the  mode  of  diverting  and  conduct- 
ing the  water  is  wholly  immaterial,'^^^  and  the  irrigator  may 
employ  any  means  best  suited  to  the  existing  physical  condi- 
tions, and  all  the  circumstances  of  the  case,  though  undoubt- 
edly he  will  be  required  to  employ  reasonably  economical 
means,  so  as  to  prevent  unnecessary  waste. 

It  seems,  however,  that  the  act  of  appropriation  requires 
some  affirmative  or  positive  steps  taken  with  that  end  in  view. 
Thus  it  has  been  held  that  the  mere  passive  acceptance  by  a 
canal  owner  of  water  that  flowed  into  his  canal  from  the  land 
of  another,  acquiesced  in  by  such  land  owner,  when  he  did  not 
himself  wish  to  use  the  water,  did  not  constitute  a  valid  ap- 
propriation.210 

As  already  stated,  the  means  of  diversion  employed  must 
not  be  unnecessarily  wasteful,^^^  but  when  ditches  and  flumes 
are  the  usual  and  ordinary  means  of  diverting  water,  parties 
who  have  made  their  appropriations  by  such  means  cannot 
be  compelled  to  substitute  iron  pipes,  though  they  will  be  re- 
quired to  prevent  unnecessary  waste  by  keeping  their  ditches 
and  flumes  in  good  repair.^^^    Although  a  statute  may  require 


**  See  Census  Report  on  Agriculture  by  Irrigation,  1890,  p.  19. 

**  Lower  Tule  River  Ditch  Co.  v.  Angiola  Water  Co.,  149  Cal.  498,  86 
Pac.  1081;  Thomas  v.  Guiraud,  6  Colo.  530. 

See,  also,  post,  §  124. 

*"•  Smith  Canal  or  Ditch  Co.  v.  Colorado  Ice  &  Storage  Co.,  34  Colo. 
485,  82  Pac.  940,  3  L.  R.  A.  (N.  S.)  1148.  See,  also,  Walsh  v.  Wallace, 
26  Nev.  299,  67  Pac.  914,  99  Am.  St.  692;  Anderson  Land  &  Stock  Co. 
V.  McConnell,  188  Fed.  818. 

'"  Doherty  v.  Pratt,  34  Nev.  343,  124  Pac.  574. 

*"  Barrows  v.  Fox,  98  Cal.  63,  32  Pac.  811. 
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head  gates,  the  fact  that  a  ditch  is  not  provided  with  a  head 

gate  will  not  necessarily  affect  the  rights  of  the  appropria- 
tor.213 

Where  the  water  cannot  be  made  to  flow  to  the  place  de- 
sired by  gravity  alone,  it  may  be  raised  from  the  stream  by 
means  of  pumps,  in  order  to  obtain  the  necessary  fall."*  But 
the  right  to  appropriate  water  does  not  necessarily  include 
the  right  to  the  current  of  the  stream  also  to  operate  the  ap- 
propriator's  pumping  machinery."*^ 

Where  an  appropriator  has  made  his  appropriation  he  ac- 
quires, as  against  subsequent  appropriators,  not  only  the 
right  to  the  water  appropriated,  but  also  the  right  to  continue 
to  use  the  method  or  means  of  diversion  which  he  has  in- 
stalled. But  if  the  subsequent  appropriation  of  unappropri- 
ated water  requires  a  change  in  the  prior  appropriator's 
means  of  diversion,  such  appropriation  may  nevertheless  be 
permitted,  provided  the  change  can  be  made  without  affect- 
ing the  prior  appropriator's  right  to  the  water,  the  risk  of  in- 
terfering with  prior  rights  and  the  cost  of  making  the  change 
being  assumed  and  borne  by  the  subsequent  appropriator.  ^^^ 

§  117.    Use  of  Natural  Chs^nnel  or  Ravine  as  Part  of  Ditch. 

An  appropriator  may  use  any  gulch,  dry  ravine  or  natural 
hollow  or  depression  in  lands  as  a  part  of  his  ditch  for  con- 
ducting the  water  appropriated.^" 


*"  Johnson  v.  Sterling  Irr.  Co.,  49  Colo.  482,  113  Pac.  496. 

***Earl  of  Norbury  v.  Kitchin,  7  Law  Times  (N.  S.)  685;  Char- 
nock  V.  Higuerra,  111  Cal.  473,  44  Pac.  171.  These  two  cases  involved 
the  right  of  a  riparian  proprietor  to  raise  the  water  from  a  stream 
by  pumping,  but  there  can  be  no  difference  in  this  respect  between 
the  right  of  a  riparian  proprietor  and  an  appropriator.  The  use  of 
pumping  machinery  for  this  purpose  is  common  throughout  the  arid 
region. 

"•Schodde  v.  Twin  Falls  I^and  &  Water  Co.,  224  U.  S.  107,  32  S.  Ct. 
470,  affirming  161  Fed.  43. 

"•  Salt  Lake  City  v.  Gardner,  39  Utah  30,  114  Pac.  147. 

**' Hoffman  v.  Stone,  7  Cal.  46;  Parke  v.  Boulware,  7  Idaho  490,  68 
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So,  also,  he  may  turn  the  water  into  a  natural  watercourse, 
either  the  lower  portion  of  the  same  bed  or  channel  from 
which  the  water  was  taken,  or  the  channel  of  another  stream, 
for  the  purpose  of  conducting  it  to  the  place  of  use.^^®  By  so 
turning  the  water  into  a  natural  watercourse,  he  does  not 
abandon  or  lose  his  right  to  the  water,  but  may  take  out  of 
the  stream  the  same  quantity  of  water  that  he  has  turned 
in.2^^  But  he  cannot  divert  more  water  than  he  has  turned 
into  the  stream,  to  the  prejudice  of  other  appropriators  or 


Pac.  1045;  Bennett  v.  Nourse,  22  Idaho  249,  125  Pac.  1038;  Simmons  v. 
Winters,  21  Ore.  35,  27  Pac.  7. 

In  Hoffman  v.  Stone,  7  Cal.  46,  the  plaintiffs,  who  were  the  owners 
of  a  ditch  which  received  its  supply  of  water  from  a  gulch  dry  at 
certain  seasons  of  the  year,  brought  an  action  to  restrain  the  defend- 
ants from  diverting  the  water  of  the  gulch.  It  appeared  that  the  de- 
fendants had  turned  water  from  one  of  their  ditches  into  the  gulch, 
and  used  it  to  conduct  the  water  to  another  ditch.  The  water  diverted 
by  both  plaintiffs  and  defendants  was  used  for  mining  purposes.  It 
was  held  the  plaintiffs  were  entitled  to  no  relief;  that  the  water  turned 
into  the  gulch  by  the  defendants  was  not  abandond  by  them,  and  that 
they  had  a  right  to  use  the  gulch  for  conducting  water,  so  long  as  they 
did  not  infringe  the  rights  of  prior  appropriators  therefrom  whose  ap- 
propriation of  the  water  that  might  flow  in  the  gulch  did  not  give  them 
the  exclusive  use  of  the  bed. 

'"Hoffman  v.  Stone,  7  Cal.  46;  Wilcox  v.  Hausch,  64  Cal.  461,  3  Pac. 
108;  Paige  v.  Rocky  Ford  Canal  &  Irr.  Co.,  83  Cal.  84,  21  Pac.  1102,  23 
Pac.  875;  Byers  v.  Colonial  Irr.  Co.,  134  Cal.  553,  66  Pac.  732;  Lower 
Tule  River  Ditch  Co.  v.  Angiola  Water  Co.,  149  Cal.  498,  86  Pac.  1081 ; 
Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  105,  90  Pac.  362  (citing  the 
text) ;  Evans  Ditch  Co.  v.  Lakeside  Ditch  Co.,  13  Cal.  App.  119,  108 
Pac.  1027;  McCall  v.  Porter,  42  Ore.  49i  70  Pac.  820;  Hough  v.  Porter, 
51  Ore.  318,  98  Pac.  1083;  Herriman  Irr.  Co.  v.  Keel,  25  Utah  96,  69 
Pac.  719;  Miller  v.  Wheeler,  54  Wash.  429,  103  Pac.  641. 

"'  Paige  V.  Rocky  Ford  Canal  &  Irr.  Co.,  83  Cal.  84,  21  Pac.  1102,  23 
Pac.  875;  Sorenson  v.  Norell,  24  Colo.  App.  470,  135  Pac.  119;  Herri- 
man  Irr.  Co.  V.  Keel,  25  Utah  96,  69  Pac.  719;  Miller  v.  Wheeler,  54 
Wash.  429,  103  Pac.  641.  See  Ellis  v.  Tone,  58  Cal.  289;  Schulz  v. 
Sweeney,  19  Nev.  359,  11  Pac.  253. 

The  following  mining  cases  sustain  the  text:  Hoffman  v.  Stone,  7 
Cal.  46;  Butte  Canal  &  Ditch  Co.  v.  Vaughan,  11  Cal.  143. 
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lower  riparian  proprietors;"*'  and  it  has  been  held  that  the 
diversion  of  any  water  by  him  may  be  enjoined  by  a  riparian 
owner  below,  unless  he  can  show  that  he  has  not  taken  from 
the  stream  more  water  than  he  has  led  to  it."^  The  burden  is 
upon  him  who  turns  water  into  a  natural  stream  to  show  that 
he  does  not  take  more  out  of  the  stream  than  belongs  to 
him.2"  jjg  ig  entitled  only  to  such  quantity  of  water  as  he 
may  measure,  recapture,  and  actually  apply  to  a  beneficial 
use  after  he  causes  it  to  flow  in  the  channel,  due  allowance 
being  made  for  loss  in  transit  from  the  point  of  measurement 
to  the  point  of  recapture."^ 

The  appropriator  who  desires  to  use  the  natural  channel  of 
a  stream  to  convey  water  may  clean  out  the  channel,  and  re- 
move obstructions  therefrom,  ^^^  but  he  has  no  right  to  make 
any  such  changes  in  the  natural  channel  as  will  injure  subse- 
quent appropriators  of  the  water."^    And  it  has  been  held 

m 

that  where,  for  the  purpose  of  using  the  natural  channel  to 
convey  water  turned  into  it  by  him,  the  appropriator  removes 
obstructions  so  as  to  increase  the  natural  flow  of  the  stream 
to  the  land  of  a  lower  proprietor,  such  increase  inures  to  the 
benefit  of  the  lowei*  proprietor  having  a  right  to  the*  natural 
flow  of  the  stream,  and  not  to  the  person  removing  the  ob- 
structions, and  this,  although  the  obstructions  had  cut  off  the 
entire  flow  of  the  stream,  except  during  high  water.  "^ 


zao 


Wilcox  V.  Hausch,  64  Cal.  461,  3  Pac.  108;  Paige  v.  Rocky  Ford 
Canal  &  Irr.  Co.,  83  Cal.  84,  21  Pac.  1102,  23  Pac.  875;  Campbell  v. 
Flannery,  29  Mont.  246,  74  Pac.  450',  citing  the  text. 

*"  Wilcox  V.  Hausch,  64  Cal.  461,  3  Pac.  108.  See  Butte  Canal  & 
Ditch  Co.  V.  Vaughan,  11  Cal.  143. 

*°  Herriman  Irr.  Co.  v.  Keel,  25  Utah  96,  69  Pac.  719. 

"*  Sorenson  v.  Norell,  24  Colo.  App.  470,  135  P.  119. 

^  Paige  V.  Rocky  Ford  Canal  &  Irr.  Co.,  83  Cal.  84,  21  Pac.  il02,  23 
Pac.  875. 

*"  LobdeU  v.  Simpson,  2  Nev.  274,  90  Am.  Dec.  537. 

'"  Paige  V.  Rocky  Ford  Canal  &  Irr.  Co.  83  Cal.  84,  21  Pac.  1102,  23 
Pac.  875. 
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§  118.    Use  of  Ditch  Constructed  by  or  Belonging  to  Another. 

It  is,  of  course,  necessary  to  the  creation  and  preservation 
of  a  water  right  for  the  appropriator  to  provide  means  for 
the  continual  diversion  of  the  water  from  its  natural  channel, 
and  for  conducting  it  to  the  place  of  use,  and  he  cannot,  for 
this  purpose,  arbitrarily  seize  and  use  a  ditch  belonging  to 
another.^"  One  appropriator  has  no  right  to  enter  upon  or 
take  possession  of  the  irrigation  works  of  afiother  without  the 
owner's  consent^  or  appropriate  proceedings  at  law.^^s 

But  he  may  use  another's  ditch  for  this  purpose  with  the 
consent  of  the  owner.  A  ditch  owner  may  grant  to  another 
the  right  to  take  water  for  irrigation  through  or  from  his 
ditch,  and  to  construct  gates  and  dams  for  the  purpose  of  di- 
verting it.229  Tj^g  f^Q^  ^hat  an  appropriation  is  made  by  di- 
verting the  water  from  a  ditch  belonging  to  another  person, 
and  not  by  taking  it  directly  from  the  natural  stream,  does 
not  affect  the  validity  of  the  appropriation.^^^  And  the  re- 
vocation of  a  license  to  use  the  ditch  of  another  does  not 
terminate  the  licensee's  water  right.^^^ 

In  Colorado  the  right  to  use  tfie  ditch  of  another  in  certain 
cases  is  secured  by  statute,  and  may  be  acquired  by  condem- 
nation in  a  proper  case,232  and  it  has  been  so  held  also  in 


'^'MacRae  v.  Small,  48  Ore.  139,  85  Pac.  503;  McPhail  v.  Forney,  4 
Wyo.  556,  35  Pac.  773. 

"^  Larimer  County  Canal  No.  2  Irr.  Co.  v.  Larimer  &  Weld  Res.  Co., 
26  Colo.  App.  380,  143  Pac.  270. 

^'^  Gould  V.  Maricopa  Canal  Co.,  8  Ariz.  429,  76  Pac.  598;  Water 
Supply  &  Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24  Colo.  322,  51  Pac. 
496;  North  Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L.  Canal  Co.  16  Utah, 
246,  52  Pac.  168. 

For  construction  of  such  a  contract,  see  Farmers'  Pawnee  Canal  Co. 
V.  Pawnee  Water  Storage  Co.,  47  Colo.  239,  107  Pac.  286. 

^  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24  Colo. 
322,  51  Pac.  496. 

""'  Ison  V.  Sturgill,  57  Ore.  109,  109  Pac.  579,  lIO  Pac.  535. 
^'  See  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24 
Colo.  322,  51  Pac.  496. 
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Utah.  "3  When,  for  the  purpose  of  using  another's  ditch,  it 
becomes  necessary  to  enlarge  or  improve  the  ditch,  and  this 
is  done  with  the  consent  or  permission  of  the  owner,  the  per- 
son  so  enlarging  or  improving  the  ditch  acquires  thereby  a 
vested  right  to  its  use,  which  cannot  be  revoked  or  denied  by 
the  owner.23* 

§  119.    Ditch  on  Public  Land. 

Where  a  ditch  is  constructed  on  government  land,  the  per- 
son  constructing  it  becomes  the  owner  of  the  ditch,  and  re- 
mains such  as  long  as  he  uses  the  ditch  for  irrigating  pur- 
poses; but  when  he  ceases  to  use  the  ditch  for  transporting 
water,  the  title  to  it  reverts  to  the  government,  or  to  the  per- 
son who  may,  in  the  meantime,  have  acquired  the  government 
title  in  fee  to  the  land  upon  which  the  ditch  is  built.  The 
owner  of.  the  ditch  has  only  a  qualified  title,  which  will  be 
defeated  by  his  failure  to  use  it  for  the  purpose  for  which 
it  was  constructed.23^  If  one  who  desires  to  appropriate  the 
water  of  a  stream  on  the  public  land  finds  a  ditch  already 
constructed  to  hand,  and  takes  peaceable  possession  thereof, 
and  appropriates  the  water  by  means  of  the  ditch,  he  thereby 
acquires  a  right  to  the  water  thus  appropriated,  and  an  ease- 
ment or  right  of  way  over  the  public  land  traversed  by  the 
ditch,  good  against  all  the  wo  id  except  the  true  owner,  or 
those  holding  under  or  through  him.  He  may  avail  himself 
of  the  medium  of  appropriation  thus  furnished,  without  be- 
ing liable  to  persons  having  no  interest  in  or  connection  with 
it;  but  to  the  owner  of  the  ditch  thus  possessed  and  used  the 
appropriator  must  account  until  his  possession  and  use  ripen 
into  a  title  by  prescription  or  adverse  use.^^®    His  right  in 


«  Nash  V.  Clark,  27  Utah  158,  75  Pac.  371,  1  L.  R.  A.  (N.  S.)  208, 
101  Am.  St.  953;  affirmed  in  198  U.  S.  361. 

"*  Chicosa  Irr.  Ditch  Co.  v.  El  Moro  Ditch  Co.,  10  Colo.  App.  276,  50 
Pac.  731 ;  Lehi  Irr.  Co.  v.  Moyle,  4  Utah,  327^  9  Pac.  867. 
Lehi  In:.  Co.  v.  Moyle,  4  Utah,  327,  9  Pac.  867. 
Utt  V.  Frey,  106  Cal.  392,  39  Pac.  807. 


ass 


/ 
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such  case  will  depend  for  priority,  as  against  other  appropria- 
tors  of  water  from  the  same  stream,  upon  the  date  of  his 
possession  and  appropriation,  and  not  upon  the  date  of  the 
original  construction  of  the  ditch,  and  appropriation  by  some 
other  person,  under  whom  he  does  hot  hold,  and  between 
whom  and  himself  there  is  no  priority  of  estate.  His  is  an 
entirely  new  and  independent  appropriation. 2" 

Where  the  original  owner  has  abandoned  the  ditch,  and  it 
has  gone  to  ruin,  a  later  appropriator  may  take  possession  of 
and  reconstruct  the  ditch  for  his  own  appropriation ;  and  if 
the  ditch,  as  reconstructed,  is  of  less  capacity  than  before,  the 
rights  of  the  new  owner  are  limited,  as  against  subsequent 
patentees  of  the  land  from  the  government,  to  the  capacity  of 
the  ditch  as  reconstructed,  and  he  cannot,  as  against  them, 
subsequently  enlarge  the  ditch  to  its  original  capacity,  ^^s 

§  120.    Intent  to  Apply  Water  to  Beneficial  Use. 

It  is  well  settled  that  a  mere  diversion  of  a  quantity  of  wa- 
ter from  a  stream  is  not  a  legal  appropriation  of  it.  The  in- 
tention of  the  claimant  is  a  most  important  factor  in  deter- 
mining the  validity  of  his  appropriation.  The  water  must 
not  only  be  diverted  from  the  stream,  but  the  diversion  must 
be  for  some  useful  purpose,  existing  in  the  mind  of  the  appro- 
priator.23» 

Thus,  one  who  has  diverted  more  water  than  he  needs  for 


»'  Utt  V.  Frey,  106  Cal.  392,  39  Pac.  807;  Head  v.  Hale,  38  Mont.  302, 
100  Pac.  222.  ^ 

""Jatunn  v.  O'Brien,  89  Cal.  57,  26  Pac.  635.  See,  also,  Brown  v. 
Newell,  12  Idaho  166,  85  Pac.  385. 

"•Combs  V.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966;  Power 
V.  Switzer,  21  Mont.  523,  55  Pac.  32;  Toohey  v.  Campbell,  24  Mont.  18, 
60  Pac.  396;  Smith  v.  Duff,  39  Mont.  374,  102  Pac.  984;  Nevada  Ditch 
Co.  V.  Bennett,  30  Ore.  59,  45  Pac.  472,  60  Am.  St.  777. 

The  use  of  water  for  the  irrigation  of  pasture  land  used  for  grazing 
purposes  is  a  useful  and  beneficial  use  within  the  meaning  of  a  statute 
providing  that  an  appropriation  must  be  for  such  use.  Sayre  v.  John- 
Hon,  33  Mont.  15,  81  Pac.  389. 
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the  purposes  for  which  the  diversion  was  made,  and  permits 
the  excess  to  run  to  waste  over  his  land,  without  any^ten- 
tion  of  applying  it  to  the  irrigation  of  the  land,  acquires  no 
right  to  such  excess. 2*®  So,  also,  the  diversion  of  water  for 
drainage,  without  any  intention  to  apply  it  to  a  beneficial  use, 
is  not  a  valid  appropriation  thereof. 2*1 

Moreover,  the  privilege  of  diverting  the  water  of  natural 
streams  exists  only  for  uses  truly  beneficial,  and  not  for  pur- 
poses of  speculation.  Thus,  an  irrigation  company  will  not 
be  permitted  to  divert  water  without  limit  as  a  matter  of 
speculation  and  monopoly,  and  impose  upon  consumers  unrea- 
sonable conditions,  or  exact  from  them  exorbitant  rates  for 
the  use  of  the  water.^*^ 

But  while  an  intent  to  apply  to  a  beneficial  use  is  essential, 
it  is  not  necessary  that  the  person  making  the  diversion 
should  also  be  the  user.  The  diversion  may  be  made  by  one 
person  with  the  intent  that  the  water  be  used  by  another.^*^ 


**"  Power  V.  Switzer,  21  Mont.  523,  55  Pac.  32.  In  this  case,  Hunt 
J.,  said:  "It  has  been  a  mistaken  idea  in  the  minds  of  many  not  familiar 
with  the  controUing  principles  applicable  to  the  use  of  water  in  arid 
sections,  that  he  who  has  diverted,  or  'claimed'  and  filed  a  claim  of, 
water  for  any  number  of  given  inches,  has  thereby  acquired  a  valid 
right,  good  as  against  all  subsequent  persons.  But,  as  the  settlement 
of  the  country  has  advanced,  the  great  value  of  the  use  of  water  has 
become  more  and  more  apparent.  Legislation  and  judicial  exposition 
have  accordingly  proceeded  with  increasing  caution  to  restrict  appro- 
priations to  spheres  of  usefulness  and  beneficial  purposes.  As  a  result, 
the  law,  crystallized  in  statutory  form,  is  that  an  appropriation  of  a 
right  to  the  use  of  running  water  flowing  in  the  creeks  must  be  for 
some  useful  and  beneficial  purpose,  and  when  the  apprppriator,  or  his 
successor  in  interest,  abandons  and  ceases  to  use  the  water  for  such 
purpose,  the  right  ceases." 

***  Thomas  v.  Guiraud,  6  Colo.  530.  See  the  minnig  cases,  Maeris  v. 
Bickneil,  7  Cal.  261,  .10  Cal.  217,  and  McKinney  v.  Smith,  21  Cal.  374. 

^  Combs  V.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966;  New 
Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357. 

See,  also,  that  the  diversion  cannot  be  for  the  purpose  of  sale,  Mill- 
heiser  v.  Long,  10  N.  Mex.  99,  61  Pac.  119. 

^  Nevada  Ditch  Co.  v.  Canyon  &  Sand  Hollow  Ditch  Co.,  58  Ore.  517, 
114  Pac.  86. 
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In  the  language  of  Justice  Wolverton  of  the  Oregon  supreme 
court^244  *<The  bona  fide  intention  which  is  required  of  the 
appropriator  to  apply  the  water  to  some  useful  purpose  may 
comprehend  a  use  to  be  made  by  or  through  another  person, 
and  upon  lands  and  possessions  other  than  those  of  the  appro- 
priator. Thus  the  appropriator  is  enabled  to  complete  and 
finally  establish  his  appropriation  through  the  agency  of  the 
user."  This  is  common  where  the  water  is  diverted  by  a  cor- 
poration for  use  by  private  consumers. 

§  121.    Application  of  Water  to  Beneficial  Use— rWater  Must 
Be  Used  Within  a  Reasonable  Time. 

The  last  step  necessary  to  effect  an  appropriation  of  water, 
and  by  which  the  appropriator's  right  is  perfected,  is  the 
actual  application  of  the  water  to  the  use  designed. "  There 
must  not  only  be  an  actual  diversion,  made  with  the  intent  to 
apply  the  wat^r  to  beneficial  use,  but  the  water  must  be  ac- 
tually applied  to  such  use  within  a  reasonable  time.^*^ 


'"  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472,  60  Am.  St. 
777. 

'*"  Arizona:     Sullivan  v.  Jones,  13  Ariz.  229,  108  Pac.  476. 
-    California:     Peregoy  v.  McKissick,  79  Cal.  572,  21  Pac.  967. 

Colorado :     Sieber  v.  Frink,  7  Colo.  148,  2  Pac.  901 ;  Wheeler  v.  North- 
ern Colo.  Irr.  Co.  10  Colo.  582,  17  Pac.  487,  3  Am.  St.  603 ;  Platte  Water 
Co.  V.  Northern  Colo.  Irr.  Co.  12  Colo.  525,  21  Pac.  711;  Farmers'  High 
Line  Canal  &  Reservoir  Co^  v.  Southworth,  13  Colo.  Ill,  21  Pac.  1028; 
Combs  V.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966;  Ft.  Morgan 
Land  &  Canal  Co.  v.  South  Platte  Ditch  Co.  18  Colo.  1,  30  Pac.  1032; 
Farmers'  Independent  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo.  513, 
45  Pac.  444 ;  Cache  La  Poudre  Reservoir  Co.  v.  Water  Supply  &  Storage 
Co.,  25  Colo.  161,  53  Pac.  331;  Colorado  Land  &  Water  Co.  v.  Rocky  . 
Ford  Canal,  etc.,  Co.,  3  Colo.  App.  545,  34  Pac.  580;  Beaver  Brook 
Reservoir  &  Canal  Co.  v.  St.  Vrain  Reservoir  &  Fish  Co.,  6  Colo.  App. 
130,  40  Pac.  1066 ;  Taughenbaugh  v.  Clark,  6  Colo.  App.  235,  40  Pac.  . 
153;  Conley  v.  Dyer,  43  Colo.  22,  95  Pac.  304;  Woods  v.  Sargeant,  43 
Colo.  268,  95  Pac.  932;  Drach  v.  Isola,  48  Colo.  134,  109  Pac.  748;  In  re  • 
Priorities,  53  Colo.  483,  127  Pac.  1025. 

Idaho :     Bennett  v.  Nourse,  22  Idaho  249,  125  Pac.  1038. 

Montana:     Power  v.  Switzer,  21  Mont.  523,  55  Pac.  32;   Smith  v. 
Duff,  39  Mont.  382,  102  Pac.  984. 
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It  has  been  well  said  that  the  most  essential  element  of  an 
appropriation  is  the  use  of  the  water  for  beneficial  pur- 
poses.2*«  Necessarily  the  actual  use  of  the  water  involves  all 
the  preliminary  steps  of  claim,  diversion,  etc. 

In  the  language  of  Judge  Wolverton  in  an  Oregon  case:^*^ 
"Actual  use  for  a  beneficial  purpose  is  the  true  and  only  final 
test  touching  the  question  whether  a  party's  claim  has  ripened 
into  a  valid  appropriation.  There  can  be  no  constructive  ap- 
propriation, nor  can  any  step  required  to  be  taken  throughout 
the  whole  project  and  course  of  water  appropriations  be  con- 
structively accomplished.  It  is  the  actual  physical  perform- 
ance of  every  essential  requisite,  from  the  time  the  purpose  is 
definitely  conceived,  down  to  the  ultimate  use  of  the  water,  in 
connection  with  the  advancement  of  some  useful  and  bene- 
ficial industry,  that  matures  and  finally  accomplishes  the  ap- 
propriation." 

In  similar  strain  federal  Judge  Whitson  says:^*^ 

"An  appropriation  of  water  consists  in  the  taking  or  diver- 
sion of  it,  and  its  application  to  some  beneficial  purpose.  'Ap- 
propriation' is  a  much  abused  word.  It  is  often  spoken  of  as 
the  preliminary  step,  such  as  filing  a  notice,  making  a  claim 
to  the  water,  or  the  like,  but  in  its  legal  significance  is  em- 


New  Mexico:     Millheiser  v.  Long,  10  N.  Max.  91,  61  Pac.  111. 

Oklahoma:  Gates  v.  Settlers'  Milling,  Canal  &  Reservoir  Co.,  19  Okl. 
83;  91  Pac.  856  (citing  the  text). 

Oregon:  Hindman  v.  Rizor,  21  Ore.  112,  27  Pac.  13;  Cole  v.  Logan, 
24  Ore.  304,  33  Pac.  568;  Low  v.  Rizor,  25  Ore.  551,  37  Pac.  82;  Nevada 
Ditch  Co.  V.  Bennett,  30  Ore.  59,  45  Pac.  472;  Brown  v.  Baker,  39  Ore. 
66,  65  Pac.  799;  Beers  v.  Sharpe,  44  Ore.  386,  75  Pac.  717;  Ison  v. 
Sturgill,  57  Ore.  109,  109  Pac.  579,  110  Pac.  535. 

Utah:     Hague  v.  Nephi  Irr.  Co.,  16  Utah,  421,  52  Pac.  765. 

Washington :  Offield  v.  Ish,  21  Wash.  277,  57  Pac.  809 ;  Still  v.  Palouse 
Irr.  &  Power  Co.,  64  Wash.  606,  117  Pac.  466. 

»"  North  Fork  Water  Co.  v  Medland,  187  Fed.  163. 

•*'  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472,  60  Am.  St. 
777. 
^  In  Morris  v.  Bean,  146  Fed.  423. 
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bodied  not  only  the  claim  to  the  water,  but  the  consummation 
of  that  claim  by  actual  use." 

The  subject  as  to  when  an  appropriation  becomes  complete 
was  discussed  at  some  length  in  a  comparatively  late  (1912) 
Montana  case,  and  the  conclusion  was  reached  that  under  the 
present  Montana  statutes  the  appropriation  is  complete  upon 
the  completion  of  the  ditch,  canal,  or  other  means  of  diver- 
sion and  that  application  to  beneficial  use  is  not  a  necessary 
part  of  an  appropriation,  though  the  appropriator  at  the  time 
of  taking  the  initial  steps  must  have  an  intention  to  apply 
the  water  to  a  useful  or  beneficial  purpose.^*^ 

Where  an  appropriator  delays,  for  an  unreasonable  time  to 
apply  the  water  to  use,  his  appropriation  will  date  from  the 
time  of  applying  the  water,  rather  than  from  the  time  of  the 
original  diversion;  the  actual  application,  in  such  •case,  will 
be  deemed  a  new  appropriation,  rather  than  the  completion 
of  the  original  appropriation.^^^ 

§  122.    What  Constitutes  a  Reasonable  Time. 

What  constitutes  a  reasonable  time  within  which  the  water 
must  be  applied  to  beneficial  use  is  obviously  a  question  X)f 
fact  depending  upon  the  circumstances  of  each  particular 
case.  2^^ 


•*•  Bailey  v.  Tintinger,  45  Mont.  154,  122  Pac.  575. 

In  view  of  the  doctrine  of  relation  and  the  rule  that  the  use  of  the 
water  need  not  be  made  immediately  up  lo  the  full  extent  of  the  amount 
claimed,  it  would  seem  that  the  difficulties  suggested  by  the  court  grow- 
ing out  of  the.  doctrine  that  actual  use  completes  the  appropriation,  are 
more  fanciful  than  real.  And  the  distinction  attempted  to  be  made  in 
the  opinion  is  perhaps  a  distinction  without  a  difference. 

"•In  re  Willow  Creek  (Ore.),  144  Pac.  505. 

"'  Rodgers  v.  Pitt,  129  Fed.  932  (quoting  the  text) ;  Sieber  v.  Frink, 
7  Colo.  148,  2  Pac.  901;  Beaver  Brook  Reservoir  &  Canal  Co.  v.  St. 
Vrain  Reservoir  &  Fish  Co.,  6  Colo.  App.  130,  40  Pac.  1066;  Taughen- 
braugh  v.  Clark,  6  Colo.  App.  235,  40  Pac.  153;  Conley  v.  Dyer,  43  Colo. 
22,  95  Pac.  304;  Conant  v.  Jones,  3  Idaho  ^06,  32  Pac.  250;  Bennett  v. 
Nourse,  22  Idaho  249,  125  Pac.  1038;  Gates  v.  Settlers'  Milling,  Canal  & 
Reservoir  Co.,  19  Okl.  83,  91  Pac.  856,  Hindman  v.  Risor,  21  Ore.  112,  27 
Pac.  13;  Low  v.  Rizor,  25  Ore.  551,  37  Pac.  82. 
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An  appropriator  does  not  lose  his  right  to  the  water  di- 
verted by  a  delay  in  applying  the  water  to  beneficial  use, 
where  such  delay  is  due  to  accident,  as  by  the  breaking  of  his 
ditch  before  the  application  of  the  water.^^^ 

§  123.    Gradual  Application  Through  Successive  Seasons. 

Where  an  appropriator  claims  a  certain  quantity  of  water 
which  he  may  legally  appropriate  for  the  irrigation  of  his 
land,  it  is  not  necessary,  in  order  for  him  to  bring  himself 
within  the  rule  stated  in  the  preceding  sections,  that  he  should 
apply  all  the  water  covered  by  his  appropriation  to  beneficial 
use  during  the  first  year  after  his  appropriation.  If  he  does 
not  need,  or  is  not  in  a  position  to  use,  all  the  water  during 
the  first  season,  he  may  apply  it  gradually  to  his  land  through 
successive  seasons,  increasing  the  quantity  used  year  after 
year,. as  he  adds  to  the  area  of  his  cultivated  ground,  until  he 
has  used  all  the  water  necessary  to  properly  irrigate  his  whole 
tract;  provided,  of  course,  this  does  not  exceed  the  quantity  ^ 
contemplated  by  his  original  appropriation.^^^ 

This  does,  not  mean,  however,  that,  because  a  prior  appro- 
priator is  entitled  to  a  given  quantity  of  water  necessary  to 
irrigate  the  land  he  intends  to  cultivate,  he  can  suspend  his 
improvements  for  an  unreasonable  length  of  time,  and  then, 
by  adding  to  the  area  of  his  cultivated  land,  be  restored  to  his 


«  Wells  V.  Kreyenhagen,  117  Cal.  329,  49  Pac.  128. 

""Rodgers  v.  Pitt,  129  Fed.  932;  Senior  v.  Anderson,  115  Cal.  496, 
47  Pac.  454;  Weldon  Valley  Ditch  Co.  v.  Farmers'  Pawnee  Canal  Co., 
51  Colo.  545,  119  Pac.  1056;  Conant  v.  Jones,  3  Idaho  606,  32  Pac.  260; 
HaU  V.  Blackman,  8  Idaho  272,  68  Pac.  19;  Brown  v.  Newell,  12  Idaho 
166,  85  Pac.  385;  Kleinschmidt  v.  Greiser,  14  Mont.  484,  37  Pac.  5; 
Barnes  v.  Sabron,  10  Nev.  217;  Simmons  v.  Winters,  21  Ore.  35,  27  Pac. 
7;  Cole  v.  Logan,  24  Ore.  304,  33  Pac.  568;  Low  v.  Rizor,  25  Ore.  551, 
37  Pac.  82 ;  Seaweard  v.  Pacific  Live  Stock  Co.,  49  Ore.  157,  88  Pac. 
963;  Ison  v.  Sturgill,  57  Ore.  109,  109  Pac.  579,  110  Pac.  535;  Elliott 
V.  Whitmore,  23  Utah  342,  65  Pac.  70,  90  Am.  St.  700;  Offield  v.  Ish,  21 
Wash.  277,  57  Pac.  809;  Longmire  v.  Smith,  26  Wash  439,  67  Pac.  246, 
58  L.  R.  A.  308. 
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original  intended  diversion  when  subsequent  appropriators 
have  acquired  rights  in  the  stream.  The  fact  that  he,  for  an 
unreasonable  time,  delays  additional  cultivation,  will  be  con- 
strued into  an  abandonment  of  his  original  claim  to  divert  a 
sufficient  quantity  to  irrigate  his  whole  tract,  and  his  appro- 
priation, after  such  unreasonable  delay,  will  be  confined  to 
the  quantity  of  water  necessary  to  irrigate  the  land  he  has 
cultivated  within  a  reasonable  time  before  any  subsequent 
rights  had  accrued.  That  is  to  say,  the  right  to  increase  the 
amount  of  water  used  may  be  lost  by  unreasonable  delay  in 
exercising  the  right.  ^^* 

Only  reasonable  diligence,  however,  is  required.  As  long  as 
the  appropriator  does  not  abandon,  but  continues,  in  good 
faith,  the  application  of  the  water  to  his  land  as  rapidly  as 
his  means  and  circumstances  will  permit,  he  will  be  held  to 
be  within  the  limit  of  a  reasonable  time.^^^ 

To  illustrate  these  principles:  It  has  been  held  that  the 
fact  that  an  appropriator,  who  had  180  acres  of  land  capable 
of  being  irrigated  from  his  ditches,  for  ten  years  cultivated 
only  45  acres,  was  not  sufficient,  in  view  of  the  circumstances, 
to  show  lack  of  diligence  in  applying  the  water  to  use.^^®  So, 


"*Conkling  v.  Pacific  Imp.  Co.,  87  Cal.  296,  25  Pac.  399;  Senior  v. 
Anderson,  115  Cal.  496,  47  Pac.  454;  Hindman  v.  Rizor,  21  Ore.  112,  27 
Pac.  13 ;  Cole  v.  Logan,  24  Ore.  304,  33  Pac.  568 ;  Low  v.  Rizor,  25  Ore. 
551,  37  Pac.  82 ;  Seaweard  v.  Pacific  Live  Stock  Co.,  49  Ore.  157,  88  Pac. 
963 ;  Ison  v.  Sturgill,  57  Ore.  109,  109  Pac.  579,  110  Pac.  535. 

See,  also,  Millheiser  v.  Long,  10  N.  Mexi  99,  61  Pac.  111. 

One  who  appropriates  water  for  the  irrigation  of  his  lands,  and  uses 
a  portion  of  the  water  for  that  purpose,  but  fails  within  a  reasonable 
time  to  add  to  the  area  under  cultivation,  so  as  to  use  the  water  to  the 
extent  of  his  original  appropriation,  will  be  held  to  have  abandoned  his 
original  claim  to  divert  a  sufficient  quantity  to  irrigate  his  entire  tract, 
and,  as  against  subsequent  appropriators,  is  entitled  to  only  ^  sufficient 
amount  of  water  to  irrigate  the  land  in  cultivation.  Cole  v.  Logan,  24 
Ore.  304,  33  Pac.  568;  Low  v.  Rizor,  25  Ore.  551,  37  Pac.  82. 

""  Taughenbaugh  v.  Clark,  6  Colo.  App.  235,  40  Pac.  153;  Arnold  v. 
Passavant,  19  Mont.  575,  49  Pac.  400;  Moss  v.  Rose,  27  Ore.  595,  41 
Pac.  666. 

"•Arnold  v.  Passavant,  19  Mont,  575,  49  Pac.  400. 
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also,  a  delay  of  seven  years  has  been  held  not  unreasonable.'^*^ 

On  the  other  hand,  a  delay  of  fourteen^®®  or  twenty^*®  years 
has  been  held  unreiasonable. 

It  is  provided  by  the  New  Mexico  statute  of  1907  that  the 
failure  to  use  beneficially  all  or  any  part  of  the  water  for  which 
a  right  of  use  has  vested,  for  the  purpose  for  which  it  was 
appropriated  or  adjudicated,  for  a  period  of  four  years,  shall 
cause  a  reversion  of  such  unused  water  to  the  public,  and  it 
shall  be  regarded  as  unappropriated  public  water.  This  stat- 
ute is  simply  declaratory  of  the  common-law,  except  that  it 
fixes  a  definite  time  within  which  the  water  must  be  used.^®® 

The  right  to  apply  gradually  the  water  claimed  does  not 
include  the  right  to  increase  the  extent  of  the  original  appro- 
priation ;  that  is  to  say,  an  appropriator  who  claims  a  certain 
quantity  of  water  for  the  irrigation  of  a  particular  tract  of 
land,  jilthough  he  may  not  be  required  to  bring  all  of  such 
land  under  cultivation  at  once,  cannot,  as  against  subsequent 
appropriators,  increase  the  amount  of  his  appropriation  by 
applying  water  to  other  land,  not  contemplated  in  the  original 
appropriation.^®* 

It  should  be  noticed  that  the  fact  that  the  acreage  irrigated 
under  a  ditch  has  been  increased  does  not  necessarily  show 
that  the  amount  of  water  used  has  been  increased,  for  greater 
economy  in  use,  less  thorough  saturation  of  the  soil,  or  differ- 
ence in  soil  as  to  its  absorbing  quality,  may  account  for  the 
use  of  the  same  quantity  of  water  over  a  greater  area.^®^ 


**  Moss  V.  Rose,  27  Ore.  595,  41  Pac.  666. 

**  Hindman  v.  Rizor,  21  Ore.  112,  27  Pac.  13.  But  see  Hall  v.  Black- 
man;  8  Idaho  277,  68  Pac.  19. 

"•  Low  V.  Rizor,  25  Ore.  551,  37  Pac.  82.  So  also,  a  delay  of  24  years 
is  unreasonable.    Bennett  v.  Nourse,  22  Idaho  249,  125  Pac.  1038. 

^  Hagerman  Irr.  Co.  v.  McMurry,  16  N.  Mex.  172,  113  Pac.  823. 

*~  See  post,  §  138. 

*"  Cache  La  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25  Colo. 
144,  53  Pac.  318,  71  Am.  St.  123;  Fulton  Irr.  Ditch  Co.  v.  Meadow 
Island  Irr.  Co.,  35  Colo.  588,  86  Pac.  748. 
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§  124.    Methods  of  Applying  Water. 

The  methods  of  applying  water  to  the  soil  vary  with  the 
character  of  the  soil  and  crop,  the  quantity  of  water  avail- 
able, the  slope  of  the  ground,  and  like  considerations.  The 
water  may  be  distributed,  as  is  usually  done  in  the  case  of 
hay  crops,  such  as  alfalfa,  growing  on  nearly  level  ground, 
by  cutting  the  side  of  the  distributing  ditch  constructed  along 
the  highest  parts  of  the  field,  either  by  making  temporary 
openings  with  a  shovel  or  hoe,  or  by  permanent  gates,  and 
letting  the  water  flow  in  all  directions  over  the  surface.  This 
is  evidently  the  simplest  mode  of  distribution  from  a  ditch. 
Other  methods,  varying  in  complexity  up  to  elaborate  systems 
of  distribution  by  means  of  pipes,  are  employed.^^^  xhese  are 
matters  of  interest  to  the  practical  irrigator,  rather  than  to 
the  lawyer. 

The  true  test  of  appropriation  of  water,  in  its  legal  aspect, 
is  the  successful  application  of  the  water  to  the  beneficial  use 
designed;  the  method  of  diverting  or  carrying  it,  or  of  mak- 
ing the  application  being  wholly  immaterial.  It  is  not  even 
necessary  that  ditches  be  ulsed.  Thus,  if  a  dam  or  other  con- 
trivance will  suffice  to  turn  the  water  from  the  streani,  and 
moisten  the  lands  sought  to  be  cultivated,  this  is  sufficient, 
although  no  ditch  be  needed  or  constructed.^®^  Moreover,  it 
seems  that  if  land  be  rendered  productive  by  the  natural  over- 
flow of  the  water  thereon,  without  the  aid  of  any  appliances 
whatever,  the  cultivation  of  the  land  by  means  of  the  water 
so  naturally  moistening  it  constitutes  a  valid  appropriation 
of  such  water,  or*  of  so  much  thereof  as  is  reasonably  neces- 
sary for  such  use.^'* 


SflS 

M4 


Rodgers  v.  Pitt,  129  Fed.  932 "(quoting  the  text). 
Thomas  v.  Guiraud,  6  Colo.  530;  McCall  v.  Porter,  42  Ore.  49,  70 
Pac.  820  (quoting  text)  . 

See,  also,  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472,  60 
Am.  St.  771. 
**  Opinion  of  Helm,  J.,  in  Thomas  v.  Guiraud,  6  Colo.  530. 
See,  also,  ante,  §  2. 


^ 
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The  court  cannot,  in  the  absence  of  any  law  upon  the  sub- 
ject, compel  the  irrigator  to  use  any  particular  system  of  ir- 
rigation, but  it  might,  in  a  case  where  an  extravagant  and 
wasteful  system  is  used,  which  demands  more  water  than  the 
appropriator  is  entitled  to  by  virtue  of  his  appropriation,  de- 
clare that  he  is  not  entitled  to  the  quantity  of  water  he  is 
using,  and  give  the  excess  to  subsequent  appropriators.^^® 

§  125.     Place  of  Use. 

In  our  examination  of  the  doctrine  of  riparian  rights,  we 
found  that  the  riparian  proprietor  may  use  the  water  of  a 
stream  for  irrigation  only  on  riparian  lands.  In  this  respect 
there  is  a  wide  difference  between  the  right  of  the  appropria- 
tor and  that  of  the  riparian  owner.  The  right  to  water  ac- 
quired by  priority  of  appropriation  is  not  in  any  way  depend- 
ent on  the  locus  of  its  application  to  the  beneficial  use  de- 
signed.2®^ 

The  water  may  be  used  either  in  the  valley  of  the  stream 
from  which  it  is  taken,  or  it  may  be  carried  over  an  interven- 
ing ridge  to  land  lying  in  the  valley  of  another  stream,  and 
there  used.^^^  The  water  may  be  diverted  to  the  exclusion  of 
a  riparian  owner,  as  will  be  necessary  where  the  lands  to  be 
irrigated  therewith  are  not  located  on  the  banks,  or  in  the 
neighborhood  of  the  stream.**' 

Arid  water  may  be  diverted  in  one  state  to  be  used  in  an- 
other state.270    But  in  the  case  of  a  stream  wholly  within  a 


"•  Rodgers  v,  Pitt,  129  Fed.  932. 

*"  CoflSn  V.  Left  Hand  Ditch  Co.,  6  Colo.  443 ;  Offield  v.  Ish,  21  Wash. 
277,  57  Pac.  809. 

But  see  Ison  v.  Sturgill,  57  Ore.  109,  109  Pac.  579,  110  Pac.  535. 

'"Hammond  v.  Rose,  11  Colo.  524,  19  Pac.  466;  Oppenlander  v.  Left 
Hand  Ditch  Co.,  18  Colo.  142,  31  Pac.  854;  Coffin  v.  Left  Hand  Ditch 
Co.,  6  Cplo.  443;  Thomas  v.  Guiraud,  6  Colo.  630. 

*•  Hammond  v.  Rose,  11  Colo.  524,  19  Pac.  466. 

"•  Perkins  County  v.  Graff,  114  Fed.  441. 
See  ante,  §  97. 


y 
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state,  that  state  in  its  sovereign  capacity  is  the  owner  of  the 
waters  flowing  in  the  stream,  and  the  state  has  the  right  to 
limit  the  appropriation  of  the  water  to  use  within  the  state. 
And  in  such  case  statutes  authorizing  the  appropriation  of 
water  will  be  construed  as  applying  only  to  appropriations 
for  application  and  use  within  the  state.^"  And  it  has  been 
held  that  the  state  engineer  of  one  state  has  no  jurfsdiction 
to  issue  a  permit  for  a  project  to  irrigate  lands  in  his  state, 
when  the  point  of  diversion,  head  gate,  and  a  portion  of  the 
ditch  would  be  in  another  state.  "^ 

Under  the  Oregon  water  code  of  1909  the  appropriation 
may  not  be  for  the  purpose  of  acquiring  a  monopoly  of  the 
water  of  a  stream  for  promiscuous  sale,  but  the  statute  con- 
templates a  use  upon  specific  lands,  which,  upon  completion 
of  the  appropriation,  becomes  appurtenant  to  the  land  to 
which  it  is  applied."* 

Where  an  appropriator,  by  reason  of  a  mistake  in  the  loca- 
tion of  the  boundaries  of  his  land,  uses  a  portion  of  the  water 
diverted  by  him  on  land  not  belonging  to  him,  he  does  not,  by 
such  mistake,  lose  his  right  to  this  portion  of  the  water,  and 
one  who  subsequently  acquires  title  to  the  land  on  which  it 
was  used  has  no  right  thereto.*^* 

§  126.    The  Doctrine  of  Relation. 

The  rights  of  an  appropriator  of  water  do  not  become  ab- 
solute until  the  appropriation  is  completed  by  the  actual  ap- 
plication of  the  water  to  the  use  designed ;  but  where  he  has 
pursued  the  work  of  appropriation  with  due  diligence,  and 
brought  it  to  completion  within  a  reasonable  time,  as  against 


"*Walbridge  v.  Robinson,  22  Idaho  236,  125  Pac.  812.  In  this  case 
it  was  held  that  the  laws  of  Idaho  did  not  authorize  an  appropriation 
in  that  state  for  use  in  Montana. 

"*  Turley  v.  Furman,  16  N.  Mex.  253,  114  Pac.  278. 

"'  Cookinham  v.  Lewis,  58  Ore.  484,  114  Pac.  88;  115  Pac.  342. 

""*  Mahoney  v.  Neiswanger,  6  Idaho  750,  59  Pac.  561. 


§  126  ,     DOCTRINE  OF  APPROPRIATION  219 

other  appropriators,  his  rights  will  relate  back  to  the  time 
of  the  commencement  of  the  work.^" 

By  the  terms  of  the  statutes  requiring  the  posting  of  a  no- 
tice of  appropriation,  the  rights  thus  acquired  relate  back  to 
the  time  of  "posting  the  notice.^^®  And  inasmuch  as  the  prin- 
ciple underlying  the  decisions  on  the  subject  is  that  the  right 
of  the  appropriator  shall,  in  a  proper  case,  relate  back  to  the 
time  when  the  first  step  was  taken  to  secure  it,  it  seems  that 
such  right  will  relate  back  to  the  time  of  posting  a  notice, 
where  this  is  required  by  local  custom,  although  there  is  no 
statutory  provision  on  the  subject.^^^ 

It  will  be  recalled  that  the  statutes  providing  for  the  post- 
ing of  a  notice  were  not  enacted  for  the  purpose  of  enabling 
the  appropriator  to  claim  by  relation  from  the  date  when 
work  was  begun,  for  this  was  the  rule  prior  to  any  legislation 
on  the  subject,  provided  the  work  was  prosecuted  with  rea* 
sonable  diligence.^^s  And  where  an  appropriation  has  been 
completed  without  the  posting  of  a  notice,  the  subsequent 


"*  Union  MUl  &  Min.  Co.  v.  Dangberg,  81  Fed.  73 ;  Osgood  v.  El  Dorado 
Water  &  Deep  Gravel  Min.  Co.,  56  Cal.  571;  Seiber  v.  Frink,  7  Colo. 
148,  2  Pac.  901;  Water  Supply  &  Storage  Co.  v.  JLarimer  &  Weld  Irr. 
Co.,  24  Colo.  322,  51  Pac.  496;  Colorado  Land  &  Water  Co.  v.  Rocky 
Ford  Canal,  etc.,  Co.,  3  Colo.  App.  545,  34  Pac.  580;  Ripley  v.  Park 
Center  Land  &  Water  Co.,  40  Colo.  129,  90  Pac.  75;  Wright  v.  Cruse, 
37  Mont.  177,  95  Pac.  370;  Ophir  Silver  Min.  Co.  v.  Carpenter,  4  Nev. 
544;  Irwin  v.  Strait,  18  Nev.  436,  4  Pac.  1215;-Keeney  v.  Carillo,  2  N. 
M.  480;  Cole  v.  Logan,  24  Ore.  304,  33  Pac.  568;  Nevada  Ditch  Co.  v. 
Bennett,  30  Ore.  59,  45  Pac.  472,  60  Am.  St.  777 ;  Morgan  v.  Shaw,  47 
Ore.  333,  83  Pac.  347;  Seaweard  v.  Pacific  Live  Stock  Co.,  49  Ore.  157, 
88  Pac.  963;  Whited  v.  Cavin,  55  Ore,  98,  105  Pac.  396;  In  re  Willow 
Creek  (Ore.),  144  Pac.  505;  Salt  Lake  City  v.  Salt  Lake  City  Water  & 
Electric  Power  Co.,  24  Utah  249,  67  Pac.  672;  Longmire  v.  Smith,  26 
Wash.  439,  67  Pac.  246,  58  L.  R.  A.  308;  Kendall  v.  Joyce,  48  Wash. 
489,  93  Wash.  1091. 

"*  Sand  Point  Water  &  Light  Co.  v.  Panhandle  Development  Co.,  11 
Ida.  405,  83  Pac.  347;  Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723; 
Bailey  v.  Tintinger,  45  Mont.  154,  122  Pac.  575. 

"'  See  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472. 

""^  See  ante,  §  111. 
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posting  of  a  notice  for  the  purpose  of  perfecting  the  record 
title  will  not  deprive  the  appropriator  of  the  date  of  priority 
previously  acquired  by  the  actual  appropriation.^^®  But  where 
statutes  require  the  posting  of  a  notice,  one  who  makes  an 
appropriation  without  posting  the  statutory  notice  is  not  en- 
titled to  claim  as  of  the  date  of  the  commencement  of  his  ap- 
propriation. In  such  case  his  rights  relate  back,  not  to  the 
commencement  but  to  the  completion  of  the  appropriation, 
that  is„  his  right  dates  from  the  time  the  water  is  actually  ap- 
plied to  beneficial  use,  the  penalty  for  his  failure  to  comply 
with  the  statute  being  this  limitation  of  the  doctrine  of  rela- 
tion.280 

Where  water  which  has  once  been  appropriated  is  aban- 
doned  or  no  longer  claimed  by  the  original  appropriator  or 
his  successors  in  title,  it  is,  of  course,  again  subject  to  appro- 
priation; but  the  rights  of  a  re-appropriator  of  such  water, 
not  connected  in  interest  with  the  original  appropriator,  date 
from  the  time  of  his  own  appropriation,  and  do  not  relate  back 
to  the  inception  of  the  original  appropriation.^^!  And  in  any 
case  the  doctrine  of  relation  does  not  apply  to  or  protect  an 
appropriator  unless  he  prosecutes  his  work  of  diversion  with 
reasonable  diligence.^^^ 

As  has  been  stated  in  a  previous  section,  under  the  recent 
irrigation  codes,  the  appropriator's  right  dates  from  the  time 
of  filing  the  application  for  a  permit  to  appropriate  water.^^^ 


"^  Joyce  V.  Rubin,  23  Ida.  296,  130  Pac.  793. 

**  Morris  v.  Bean,  146  Fed.  423 ;  Murray  v.  Tingley,  20  Mont.  260,  50 
Pac.  723. 

See  ante,  §  111. 

**  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  73 ;  Utt  v.  Frey,  106 
Cal.  392,  39  Pac.  807 ;  Head  v.  Hale,  38  Mont.  302,  100  Pac.  222 ;  Chiato- 
vich  V.  Davis,  17  Nev.  133,  28  Pac.  239. 

"»Rio  Puerco  Irr.  Co.  v.  Jastro  (N.  Mex.),  141  Pac.  874. 
"*  See  ante,  §  113. 


/  * 


§  127  DOCTRINE  OF  APPROPRIATION  221 

VII.    THE  RIGHT  ACQUIRED  BY  APPROPRIATION, 

§  127.    The  Doctrine  of  Priority. 

Having  discussed  the  several  steps  by  which  a  water  right 
may  be  acquired  by  appropriation,  we  will  now  consider  the 
nature  and  extent  of  the  right  so  acquired.  In  this  connection 
we  will  first  examine  the  doctrine  of  priority. 

It  is  the  fundamental  principle  of  the  doctrine  of  appropria- 
tion that,  among  several  appropriators  of  water,  he  whose 
appropriation  is  first  in  time  acquif es,  as  against  subsequent 
appropriators,  a  better  right  to  the  water  appropriated  to 
the  extent  of  such  appropriation ;  or,  in  other  words,  priority 
of  appropriation  confers  superiority  of  right  to  the  water  ap- 
propriated. With  one  or  two  exceptions,  it  is  expressly  so 
provided  by  the  constitutions  or  statutes  of  all  the  arid 
states,  and  in  these  states,  as  well  as  in  those  in  which  there 
is  no  express  provision  on  the  subject,  this  docttine  of  prior- 
ity has  been  repeatedly  upheld  by  the  courts.^^* 

It  is  thus  settled  law  that  there  may  be  a  number  of  dif- 


»•  United  States:     Basey  v.  Gallagher,  20  Wall,  (U.  S.)  670. 

California:  Stein  Canal  Co.  v.  Kern  Island  Irr.  Canal  Co.,  58  Cal. 
563;  Osgood  v.  El  Dorado  Water  &  Deep  Gravel  Min.  Co.,  56  Cal.  571; 
Hines  v.  Johnson,  61  Cal.  259;  Brown  v.  Mullin,  65  Cal.  89,  3  Pac.  99. 

Colorado :  Schilling  v.  Rominger,  4  Colo.  100 ;  Coffin  v.  Left  Hand  Ditch 
Co.,  6  Colo.  443 ;  Sieber  v.  Frink,  7  Colo.  148,  2  Pac.  901 ;  Rominger  v. 
Squires,  9  Colo.  327,  12  Pac.  213 ;  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10 
Colo.  582,  17  Pac.  487,  3  Am.  St.  604 ;  Hammond  v.  Rose,  11  Colo.  524,  19 
Pac.  466,  7  Am.  St.  Rep.  258;  Burnham  v.  Freeman,  11  Colo.  601,  19  Pac. 
761;  Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pac.  1028;  Strickler  v.  City  of  Colorado  Springs,  16  Colo.  61, 
26  Pac.  313;  Bloom  v.  West,  3  Colo.  App.  212,  32  Pac.  846. 

Idaho:  Hillman  v.  Hardwick,  2  Idaho  983,  28  Pac.  438;  Drake  v. 
Earhart,  2  Idaho  716,  23  Pac.  541 ;  Kirk  v.  Bartholomew,  2  Idaho  1087, 
29  Pac.  40;  Geertson  v.  Barrack,  2  Idaho  1066,  29  Pac.  42;  Dunniway 
v^  Lawson,  6  Idaho  28,  51  Pac.  1032;  Bower  v.  Moorman  (Idaho),  147 
Pac.  496. 

Nevada:  Lobdell  v.  Simpson,  2  Nev.  274,  90  Am.  Dec.  537;  Barnes 
V.  Sabron,  10  Nev.  217;  Strait  v.  Brown,  16  Nev.  317,  40  Am.  Rep.  497; 
Jones  V.  Adams,  19  Nev.  78,  6  Pac.  442. 

New  Mexico:  Keeney  v.  Carillo^  2  N.  M.  480;  Millheiser  v.  Long,  10 
N.  Mex.  99,  61  Pac.  111. 
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ferent  appropriators  of  the  waters  of  the  same  stream,  and 
the  rights  of  each,  as  against  the  others,  will  depend  solely 
upon  the  order  in  time  of  their  respective  appropriations-^^^ 
And  it  is  immaterial  in  such  case  th^t  the  several  appropria- 
tors divert  the  water  through  the  same  ditch,  for  there  may  be 
different  priorities  in  waters  diverted  by  the  same  ditch.^*® 

Further,  as  between  any  two  appropriators,  their  respective 
rights  are  to  be  determined  solely  by  the  dates  of  their  own 
appropriations.  Subsequent  appropriators  cannot  question 
the  right  of  a  prior  appropriator  to  the  amount  of  water  ap- 
propriated by  him,  on  the  ground  that  such  prior  appropria- 
tion may  interfere  with  still  earlier  appropriations  of  third 
persons;  the  validity  of  a  prior  appropriation  as  against  a 
subsequent  appropriation  is  not  affected  by  the  fact  that  there 
may  be  other  appropriations  in  the  same  stream  prior  to 
both.28^ 

Where  the  person  claiming  water  by  priority  of  appropria- 
tion is  not  the  original  appropriator,  he  must,  in  order  that 
his  rights  may  date  from  the  time  of  the  original  appropria- 
tion, connect  himself  by  priority  of  title  with  the  original  ap- 
propriator by  showing  a  succession  to  his  rights  by  contract 
or  in  some  other  way.  Otherwise  his  rights  will  date  from 
the  time  of  his  own  appropriation.^®® 


Oregon;  Kaler  v.  CampbeU,  13  Ore.  596,  11  Pac.  301;  McCaU  v. 
Porter,  42  Ore.  49,  70  Pac.  820  (citing  the  text) ;  Britt  v.  Reed,  42  Ore. 
76,  70  Pac.  1029;  Whited  v.  Cavin,  55  Ore.  98,  105  Pac.  396  (citing  the 
text) ;  Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 

Washington:  Longmire  v.  Smith,  26  Wash.  439,  67  Pac.  246,  68  L. 
R.  A.  308. 

"•McCaU  V.  Porter,  42  Ore.  49,  70  Pac.  820;  Whited  v.  Cavin,  56  Ore. 
98,  105  Pac.  396;  Porter  v.  PettengiH,  57  Ore.  247,  110  Pac.  393. 

**  Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  White,  32  Colo.  114, 
75  Pac.  415 ;  Park  v.  Park,  45  Colo.  347,  101  Pac.  403. 

See  post,  §  171. 

*"  McCall  V.  Porter,  42  Ore.  49,  70  Pac.  820. 

**Head  v.  Hale,  38  Mont.  302,  100  Pac.  222;  Kenck  v.  Deegan,  45 
Mont.  245,  122  Pac.  746. 

See,  also.  Hays  v.  Buzard,  31  Mont.  74,  77  Pac.  423. 
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Where  an  appropriator  has  acquired  a  prior  right  to  the 
water  of  a  certain  stream  he  is  entitled  to  make  a  reasonable 
use  of  it  for  the  purposes  for  which  the  appropriation  was 
made,  notwithstanding  others  may  need  the  water;  and  al- 
though the  prior  appropriator  may  have  rights  also  in  an- 
other stream,  he  will  not  be  required  to  resort  exclusively 
thereto  where  this  would  require  him  to  enlarge  its  use  and 
thus  perhaps  infringe  upon  the  rights  of  junior  appropriators 
from  such  stream.  ^®*^ 

As  has  been  seen  in  a  previous  section,  the  doctrinq  of  ap- 
propriation, and  so  the  doctrine  of  priority,  although  recog- 
nized and  confirmed  by  constitutional  provisions,  or  by  stat- 
utes, state  and  federal,  existed  prior  to  and  independently  of 
these  provisions,  and  had  its  origin  in  the  absolute  necessity 
for  irrigation  in  the  arid  region.  The  right  to  water  by  prior- 
ity of  appropriation,  and  the  duty  of  the  state  and  national 
government  to  protect  such  right,  existed  prior  to  any  legis- 
lation on  the  subject.^®* 

§  128.    Priority  Between  Appropriators  Using  Water  for  Dif- 
ferent Purposes. 

We  have  already  seen  that  the  uses  to  which  water  may  be 
put  have  been  sometimes  classified  as  ordinary  or  natural, 
and  extraordinary  or  artificial,  the  use  for  irrigation  being 
usually  considered  an  extraordinary  or  artificial  use.^"  This 
classification  has  not  been  employed  except  in  connection  with 
the  doctrine  of  riparian  rights.  The  statutes  authorizing  the 
acquisition  of  water  rights  by  appropriation- declare  in  gen- 
eral terms  that  the  right  to  the  use  of  water  may  be  acquired 


**  Norman  v.  Corbley,  32  Mont.  195,  79  Pac.  1059 ;  Boyd  v.  Huffine, 
44  Mont.  306,  120  Pac.  228. 

""See  ante,  §§  70-73.  Coffin  v.  Left  Hand  Ditch  Co.,  6  Colo.  442; 
Thomas  v.  Guiraud,  6  Colo.  530. 

.    **  See  ante,  §  4. 
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by  appropriation,  and  that  the  appropriator  who  is  first  in 
time  is  first  in  right.  Under  these  statutes,  the  rights  of  the 
appropriator  depend  solely  upon  the  time  of  his  appropria- 
tion, and,  with  the  exception  presently  to  be  noticed,  no  su- 
periority of  right  can  be  claimed  on  the  ground  that  the  wa- 
ter in  question  is  to  be  used  for  one  purpose,  rather  than  an- 
other.*»* 

It  has  been  held  that  a  prior  appropriator  of  water  for  irri- 
gation or  other  purposes,  does  not  necessarily  acquire  an  ex- 
clusive.right  to  control  the  water,  and  cannot  object  to  the 
use  of  the  water  by  a  later  appropriator  for  different  pur- 
poses, e.  g.,  for  power,  where  such  use  is  jno  interference  with 
or  abridgment  of  the  right  of  the  prior  appropriator.^®^ 

In  Colorado  and  Idaho,  by  the  state  constitutions,  the  prior- 
ity rule  as  above  stated  is  made  to  apply  as  between -those 
using  the  water  for  the  same  purpose;  but,  in  case  of  defi- 
ciency, those  desiring  to  use  the  water  for  domestic  purposes 
are  given  the  pieference  over  those  claiming  it  for  any  other 
purpose,  while  agricultural  uses  are  preferred  to  the  use  of 
the  water  for  manufacturing  purposes.^^*  A  similar  provision 
is  found  in  the  present  statutes  of  Nebraska.  ^^^  It  has  been 
several  times  held  in  Colorado  that  this -provision  is  prospec- 
tive in  its  operation,  and  does  not  apply  to  water  rights  ac- 
quired prior  to  the  adoption  of  the  constitution  in  ISTft.^^®  The 
domestic  use  protected  by  the  constitution,  as  defined  by  the 


**  Union  MUl  &  Min.  Co.  v.  Dangberg,  81  Fed.  73. 

^  Salt  Lake  Citx  v.  Salt  Lake  City  Water  &  Electric  Power  Co.,  24 
Utah  249,  67  Pac.  672,  61    L.  R.  A.  648,  25  Utah  456,  71  Pac.  1069. 

^  Const.  Colo.,  art.  16,  §  6 ;  Const.  Idaho,  art.  15,  §  3 ;  Schwab  v.  Beam, 
86  Fed.  41;  Montpelier  MilHng  Co.  v.  Montpelier,  19  Idaho  212,  113  Pac. 
741. 

**  Rev.  St.  Neb.,  1913,  §  3372.  See  In  re  Kearney  Water  &  Electric 
Powers  Co.,  97  Neb.  139,  149  N.  W.  363. 

"•Strickler  v.  City  of  Colorado  Springs,  16  Colo.  61,  26  Pac.  313; 
Colorado  Milling  &  Elevator  Co.  v.  Larimer  &  Weld  Irr.  Co.  26  Colo.  47. 
56  Pac.  185;  Armstrong  v.  Larimer  County  Ditch  Co.,  1  Colo.  App.  49, 
27  Pac.  235. 
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Colorado  supreme  court,  is  such  as  the  riparian  owner  has  at 
common-law  to  take  water  f oi*  himself,  his  family,  or  his  stock, 
and  the  like ;  and  the  right  to  use  the  water  for  such  purpose 
must  be  exercised  in  connection  with  the  rit)arian  ownership. 
By  recognizing  a  preference  in  those  using  the  water  for  do- 
mestic purposes  over  those  using  it  for  any  other  purpose,  it 
is  not  intended  to  authorize  a  diversion  of  water  for  domestic 
use  from  the  public  streams  of  the  state  by  means  of  pipe 
linei^  or  canals.^^^  Nor  can  such  right  to  preference  be  con- 
veyed separately  from  the  land  of  the  riparian  owner.^^^ 

In  this  connection,  it  may  be  proper  to  mention  a  decision 
in  the  United  States  circuit  court  for  the  district  of  Colorado, 
in  which  it  was  held  that  nothing  in  the  constitution  of 
that  state,  or  in  the  law  relating  to  irrigation,  in  any  way 
modifies  or  changes  the  rules  of  the  common-law  in  respect  to 
the  diversion  of  streams  for  manufacturing,  mining  or  me- 
chanical  purposes.  In  Colorado,  as  elsewhere  in  the  United 
States,  the  law  is  now,  as  it  has  been  at  all  times,  that,  for 
such  purposes,  each  riparian  owner  may  use  the  waters  of 
running  streams  on  his  own  premises,  allowing  such  waters 
to  go  down  to  subsequent  owners  in  their  natural  channel. "• 

It  is  to  be  noted  that  the  dominant  idea  of  the  laws  of  ap- 
propriation is  utility,  and  where  the  water  of  a  stream  is 
needed  for  manufacturing,  power,  or  other  useful  purposes, 
an  appropriator  cannot  claim  the  right  to  have  the  water  flow 
in  its  natural  way  without  diminution  merely  to  preserve  its 
scenic  beauty .*°° 


""  Montrose  Canal  Co.  v.  Loutsenhizer  Ditch  Co.,  23  Colo.  233,  48  i'ac. 
532;  Broadmoor  Dairy  &  Live  Stock  Co.  v.  Brookside  Water  &  Imp.  Co., 
24  Colo.  541,  52  Pac.  792. 

**  Broadmoor  Dairy  &  Live  Stock  Co.  v.  Brookside  Water  &  Imp.  Co., 
supra. 
"*  Schwab  V.  Beam,  86  Fed.  41.    And  see  ante,  §  15. 

•**  Empire  Water  &  Power  Co.  v.  Cascade  Town  Co.,  205  Fed.  123, 
reversing  181  Fed.  1011. 
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§129.    Amount  of  Water  That  May  Be  Claimed— General 
Principles. 

Where  there  is  but  one  appropriator  from  a  stream,  or 
where  the  stream  is  large  enough  to  easily  supply  the  needs 
of  all  who  may  wish  to  use  the  water,  the  quantity  of  water  • 
taken  by  each  appropriator  is  a  matter  of  small  consequence ; 
but  where  the  stream  is  small,  or  the  number  of  appropriators 
large,  so  that  the  water  supply  may  become  insufficient  for 
all,  it  becomes  of  prime  importance  that  each  appropriator 
should  receive  all  the  water  to  which  he  is  entitled,  and  that 
he  should  receive  no  more  than  this  quantity.  Just  how  much 
this  may  be  in  a  particular  case  may  be  sometimes  difficult  to 
determine,  on  account  of  conflict  of  testimony  as  to  matters 
of  fact,  but  the  controlling  principles  are  extremely  simple. 
Briefly  stated,  the  law  is  this : 

Each  appropriator  is  entitled  to  all  the  water  not  already 
appropriated  by  others,  and  subject  to  appropriation,  which 
he  has  actually  diverted  from  the  stream,  and  has  applied  or 
will  apply  to  beneficial  use  within  a  reasonable  time,  and  no 
jj^Qj.g  3ooa  The  extent  of  his  right  is  measured  by  the  extent 
of  his  lawful  appropriation.  More  specifically,  a  prior  appro- 
priator is  entitled  to  a  sufficient  quantity  of  water,  up  to  the 
extent  of  his  appropriation,  to  irrigate  all  his  lands  for  the 
benefit  of  which  the  appropriation  was  made.^®^    He  cannot 


**'  Text  quoted  in  Anderson  v.  Bassman,  140  Fed.  14,  22. 

*' Hewitt  V.  Story,  64  Fed.  510;  Union  Mills  &  Min.  Co.  v.  Dangberg, 
81  Fed.  73;  Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac.  404;  Hill- 
man  V.  Hardwick,  2  Idaho  983,  28  Pac.  438;  Pyke  v.  Bumside,  8  Idaho 
487,  69  Pac.  477;  Smith  v.  Duff,  39  Mont.  382,  102  Pac.  984;  Boeder  v. 
Stein,  23  Nev.  92,  42  Pac.  867;  Cole  v.  Logan,  24  Ore.  304,  33  Pac  668; 
Bowman  v.  Bowman,  35  Ore.  279,  57  Pac.  546;  Glaze  v.  Frost,  44  Ore. 
29,  74  Pac.  336;  Williams  v.  Altnow,  51  Ore.  275,  97  Pac.  539;  Whited  v. 
Cavin,  55  Ore.  98,  105  Pac.  396;  Porter  v.  PettengiU,  57  Ore.  247,  110 
Pac.  393;  Hedges  v.  Riddle,  63  Ore.  257,  127  Pac.  548;  Elliott  v.  Whit- 
more,  23  Utah  342,  65  Pac.  70,  90  Am.  St.  700. 

See,  also,  Mann  v.  Parker,  48  Ore.  321,  86  Pac.  598  (mining  case). 
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claim  more  than  he  has  actually  appropriated,  that  is  to  say, 
more  than  he  has  actually  diverted,  or  has  provided  means 
to  divert,  with  a  present  intention  to  divert  and  use,^^^  noj. 
more  than  he  actually  needs  for  the  irrigation  of  his  lands, 
and  is  or  may  be  used  for  that  purpose.^^^  But  he  may  divert 
from  the  stream  water  enough  to  yield,  at  the  place  of  use, 
the  quantity  required,  after  the  loss  by  absorption  and  evap- 


•"  Greer  v.  Heiser,  16  Colo.  306,  26  Pac.  770 ;  Nichols  v.  Mcintosh,  19 
Colo.  22,  34  Pac.  278 ;  Low  v.  Schaif er,  24  Ore.  239,  33  Pac.  678 ;  Salina 
Creek  Irr.  Co.  v.  Salina  Stock  Co,,  7  Utah  456,  27  Pac.  578;  Becker  v. 
Marble  Creek  Irr.  Co.,  15  Utah  225,  49  Pac.  892,  1119. 

•"Arizona:    Clough  v.  Wing,  2  Ariz.  371,  17  Pac.  453. 

California:  Barrows  v.  Fox,  98  Cal.  63,  32  Pac.  811;  Riverside  Water 
Co.  V.  Sargent,  112  Cal.  230,  44  Pac.  560;  Senior  v.  Anderson,  115  Cal. 
496,  47  Pac.  454;  Smith  v.  Hawkins,  120  Cal.  86,  52  Pac.  139;  Duck- 
worth V.  Watsonville  Water  &  Light  Co.,  150  Cal.  520,  89  Pac.  338; 
Huiford  v.  Dye,  162  Cal.  147,  121  Pac.  400;  California  Pastoral  &  Agri- 
cultural Co.  V.  Madera  Canal  &  Irr.  Co.,  167  Cal.  78,  138  Pac.  718; 
Trimble  v.  Heller,  23  Cal.  App.  436,  138  Pac.  376. 

Colorado:  Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac. 
966;  Nichols  v.  Mcintosh,  19  Colo.  22,  34  Pac.  278;  New  Mercer  Ditdi 
Co.  V.  Armstrong,  21  Colo.  357,  40  Pac.  989 ;  Colorado  Milling  &  Elevator 
Co.  V.  Larimer  &  Weld  Irr.  Co.,  26  Colo.  47,  56  Pac.  185;  Church  v.  Still- 
well,  12  Colo.  App.  43,  54  Pac.  395;  Tubbs  v.  Roberts,  40  Colo.  498,  92 
Pac.  220;  Woods  v.  Sargent,  43  Colo.  268,  95  Pac  932. 

Idaho :  Abbott  v.  Reedy,  9  Idaho  581,  75  Pac.  764 ;  Washington  State 
Sugar  Co.  v.  Goodrich  (Idaho) ,  147  Pac.  1073. 

Montana:    Conrow  v.  Hufidne  (Mont.),  138  Pac.  1094. 

Nevada:  Barnes  v.  Sabron,  10  Nev.  217;  Simpson  v.  Williams,  18 
Nev.  432,  4  Pac.  1213;  Roeder  v.  Stein,  23  Nev.  92,  42  Pac.  867;  Berry 
V.  Equitable  Gold  Min.  Co.,  29  Nev.  451,  91  Pac.  537. 

New  Mexico:    Millheiser  v.  Long,  10  N.  Mex.  99,  61  Pac.  111. 

Oregon:  Simmons  v.  Winters,  21  Ore.  35,  27  Pac.  7;  Hindman  v. 
Rizor,  21  Ore.  112,  27  Pac.  13;  Bowman  v.  Bowman,  35  Ore.  279,  57 
Pac.  546;  McPhee  v.  Kelsey,  44  Ore.  193,  74  Pac.  401,  75  Pac.  713; 
Andrews  v.  Donnelly,  59  Ore.  138,  116  Pac.  569;  Little  Walla.  Irr.  Union 
V.  Finis  Irr.  Co.,  62  Ore.  348,  125  Pac.  270. 

South  Dakota:     Henderson  v.  Goforth  (S.  Dak.),  148  N.W.  1045. 

Utah:  Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327,  9  Pac.  867;  Becker  v. 
Marble  Creek  Irr.  Co.,  15  Utah  225,  49  Pac.  892,  1119;  Hague  v.  Nephi 
Irr.  Co.,  16  Utah  421,  52  Pac.  765;  Manning  v.  Fife,  17  Utah  232,  54  Pac. 
Ill;  Salt  Lake  City  v.  Gardner,  39  Utah  30,  114  Pac.  147. 

Wyoming:     Nichols  v.  Hufford  (Wyo.),  133  Pac.  1084. 
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oration  of  so  much  thereof  as  is  necessarily  so  lost  in  a 
ditch  or  flume  well  constructed,  and  kept  in  good  condition.^^* 
Conversely,  it  seems  that  he  cannot  claim  more  than  this 
quantity,  as  against  other  persons  who  may  desire  to  use 
the  water,  although,  by  reason  of  the  insufficiency  of  his 
means  of  diversion  and  conveyance  of  the  water,  he  would 
actually  receive,  at  the  place  of  use,  only  a  quantity  sufficient 
for  the  irrigation  of  his  land.  His  right  is  limited  to  the 
quantity  of  water  necessary  for  the  proper  irrigation  of  his 
land,  when  diverted  and  conveyed  to  the  place  of  use  by 
reasonably  economical  means,  properly  constructed,  and  kept 
in  repair.^^^ 

In  the  nature  of  the  case  the  measurement  of  the  water 
appropriated,  at  least  for  the  purpose  of  fixing  its  maximum 
quantity,  must  be  made  at  the  point  of  diversion.^"®  And  in 
reaching  the  final  result  the  allowance  should  be  made  for 
loss  by  seepage  and  evaporation.^^^  In  determining  the  quan- 
tity of  water  appropriated  the  testimony  of  expert  witnesses 
is  admissible.^^^ 

§  130.    The  Duty  of  Water. 

As  more  and  more  of  the  available  water  supply  of  the 
arid  region  becomes  appropriated  for  beneficial  use,  the  sub- 
ject of  the  "duty  of  water"  becomes  increasingly  important. 
By  duty  of  water  is  to  be  understood  the  amount  of  effective 
use  to  which  the  water  is  put.  In  general  it  is  the  policy  of 
the  laws  of  the  arid  states  to  require  the  highest  and  great- 


304 


306 
30« 


Natoma  Water  &  Min.  Co.  v.  Hancock,  101  Cal.  42,  31  Pac.  112,  35 
Pac.  334,  citing  Barrows  v.  Fox,  98  Cal.  63,  32  Pac.  811. 

See  cases  cited  in  note  immediately  preceding. 

Stickney  v.  Hanrahan,  7  Idaho  424,  63  Pac.  189;  Bennett  v.  Nourse, 
22  Idaho  249,  125  Pac.  1038;  Little  Walla  Walla  Irr.  Union  v.  Finis 
Irr.  Co.,  62  Ore.  348,  125  Pac.  270. 

"'  Little  Walla  Walla  Irr.  Union  v.  Finis  Irr.  Co.,  62  Ore.  348,  126 
Pac.  270. 

**  See  Evans  Ditch  Co.,  v.  Lakeside  Ditch  Co.,  13  Cal.  App.  119,  108 
Pac.  1027. 
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est  possible  duty  from  the  waters  in  the  states  in  the  interest 
of  agriculture  and  other  useful  and  beneficial  purposes.^®* 
The  duty  of  water  is  measured  in  terms  of  the  quantity  of 
water  necessary  for  the  irrigation  of  a  given  area  of  land. 
In  fixing  this  quantity  the  situation  and  character  of  the  land 
to  be  irrigated,  the  kind  of  crops  to  be  grown,  the  manner  o^ 
cultivation,  and,  in  general,  all  the  conditions  of  the  case, 
should  be  considered;  and  wherever  there  is  a  scarcity  of 
water,  reasonable  economy  in  its  application  and  use  will  be 
required.^^® 

In  this  connection.  King,  C,  in  delivering  the  opinion  of 
the  court  in  a  well  considered  Oregon  case,^"  said:  "In 
determining  the  'duty  of  water,'  or  quantity  essential  to  the 
irrigation  of  any  given  tract  of  land,  we  must  take  into  con- 
sideration the  character,  the  climatic  conditions,  the  location 
and  altitude  of  the  lands  to  be  irrigated,  the  kind  of  crops, 
period  of  time  irrigated,  and  necessary  manner  of  irrigation, 
as  well  as  many  other  contingencies  not  arising  here.  The 
'head'  of  water  or  quantity  entering  the  intake  of  any  canal 
or  ditch  must  also  be  considered.  A  large  body  of  water, 
used  at  one  time  and  upon  the  same  tract,  will  reclaim  a 
larger  quantity  of  land  proportionately  than  will  a  small 
supply."  And  in  Montana  the  court^^^  recently  stated 
that   "while   we   have   no    legislation    on    the    subject,    the 


"•Van  Camp  v.  Emery,  13  Idaho  208,  89  Pac.  752;  Farmers'  Co-op- 
erative Ditch  Co.  V.  Riverside  Irr.  Dist.,  16  Idaho  535,  102  Pac.  481; 
Washington  State  Sugar  Co.  v.  Goodrich  (Idaho),  147  Pac.  1073;  Hough 
V.  Porter,  51  Ore.  318,  98  Pac.  1083.  \ 

•"•Little  WaUa  Walla  Irr.  Union  v.  Finis  Irr.  Co.,  62  Ore.  348,  125 
Pac.  270,  666;  Donnelly  v.  Cuhna,  61  Ore.  72,  119  Pac.  331;  Nichols  v. 
Hufford  (Wyo.),.133  Pac.  1084;  and  cases  cited  in  note  immediately 
preceding. 

»"*  Hough  V.  Porter,  51  Ore.  318,  98  Pac.  1083. 

""  Per  Brantley,  C.  J.,  in  Conrow  v.  Huffine,  48  Mont.  437,  138  Pac. 
1094. 

See,  also,  Nevada  Ditch  Co.  v.  Canyon  &  Sand  Hollow  Ditch  Co.,  58 
Ore.  517,  114  Pac.  86;  Hedges  v.  Riddle   (Ore.),  146  Pac.  99. 
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rule  has  generally  been  observed  by  the  courts  of  the  state, 
in  fixing  the  amount  required  for  economic  use,  to  allow 
one  inch  per  acfe,  unless  the  evidence  discloses  that  a  greater 
or  less  amount  is  required." 

It  is  noteworthy  that  with  the  continued  cultivation  of  the 
land  and  the  improved  methods  now  employed  less  water  is 
now  required  than  formerly  for  the  proper  irrigation  of  the 
land.«^« 

In  determining  the  duty  of  water  the  testimony  of  wit- 
nesses not  shown  to  be  experts  and  which  is  not  based  upon 
actual  measurements  and  tests,  is  plainly  entitled  to  little 
weight.  Such  evidence  amounts  to  little  more  than  conjec- 
ture or  guess  work.  It  would  seem  that  only  the  testimony 
of  persons  shown  to  have  had  training  and  experience  along 
this  line  and  whose  opinions  are  based  upon  proper  tests  or 
measurements  should  be  seriously  considered.^"  So  also  the 
estimates  of  non-expert  witnesses  as  to  the  quantity  of  water 
in  a  ditch  or  diversion  should  always  be  taken  with  cau- 
tion.^" 

§  131.    How  Far  Amount  of  Water  Determined  by  Capacity 
of  Ditch. 

The  right  of  a  prior  appropriator  is  measured,  as  already 
stated,  by  his  necessity,  and  not  by  the  capacity  of  the  ditch 
or  the  quantity  of  water  diverted,  where  the  ditch  carries 
more  water  than  the  needs  of  the  appropriator  require.^^® 


'"*  Hall  V.  Blackman,  8  Id^o  272,  68  Pac.  19;  Hough  v.  Porter,  51  Ore. 
318,  98  Pac.  1083;  Donnelly  v.  Cuhna,  61  Ore.  72,  119  Pac.  331. 

'"Nichols  V.  Hufford  (Wyo.),  133  Pac.  1084. 

"•  Ison  V.  Sturgill,  57  Ore.  109,  109  Pac.  579,  110  Pac.  535. 

'"•  Trimble  v.  Heller,  23  Cal.  App.  436,  138  Pac.  376;  Smith  v.  Duff, 
39  Mont.  382,  102  Pac.  984;  Millheiser  v.  Long,  10  N  Mex.  99,  61  Pac. 
Ill;  Bowman  v  Bowman,  35 'Ore.  279,  57  Pac.  546. 

The  appropriator's  needs  and  facilities,  if  equal,  measure  the  extent 
of  his  appropriation.  If  his  needs  exceed  the  capacity  of  his  means  of 
diversion,  then  the  capacity  of  his  ditch,  etc.,  measures  the  extent  of  his 


1 131  DOCTRINE  OF  APPROPRIATION  231 

The  capacity  of  the  ditch  has  no  bearing  on  the  question  ex- 
cept in  so  far  as  the  maximum  quantity  of  water  which  the 
appropriator  may  claim  is  necessarily  limited  to  the  quantity 
actually  diverted,  which,  of  course,  depends  upon  the  carry- 
ing capacity  of  the  ditch,  and,  as  this  can  never  be  greater 
than  its  capacity  at  its  smallest  point,  the  irrigator  can 
acquire  the  right  to  no  more  water  than  will  flow  through  his 
ditch  at  its  point  of  least  capaViity.^"  As  declared  by  the 
court  in  a  recent  case,^^^  "The  tendency  of  recent  decisions  of 
the  courts  in  the  arid  states  is  to  disregard  entirely  the  capac- 
ity of  the  ditch  and  regard  the  actual  beneficial  use,  installed 
within  a  reasonable  time  after  the  appropriation  has  been 
made,  as^  the  test  of  the  extent  of  the  right." 


right.    If  the  capacity  of  his  ditch  exceeds  his  needs,  then  his  needs 
measure  the  limit  of  his  appropriation. 

Bailey  v.  Tintinger,  45  Mont.  154,  122  Pac.  575. 

•"Smith  V.  Hawkins,  120  Cal.  86,  52  Pac.  139;  Coventon  v.  Seufert, 
23  Ore.  548,  32  Pac.  505 ;  Whited  v.  Cavin,  55  Ore.  98,  105  Pac.  396. 

In  Barnes  v.  Sabron,  10  Nev.  217,  the  court  said:  "If  the  capacity  of 
his  [the  plaintiff's]  ditches  is  greater  than  is  necessary  to  irrigate  his 
farming  land,  he  must  be  restricted  to  the  quantity  needed  for  the  pur- 
poses of  irrigation,  for  watering  his  stock,  and  for  domestic  purposes. 
If,  however,  the  capacity  of  his  ditches  is  not  more  than  sufficient  for 
those  purposes,  then,  under  all  the  facts  of  this  case^  no  change  having 
been  made  in  either  of  plaintiff's  ditches  since  they  were  constructed, 
and  no  question  of  the  right  of  enlargement  being  involved,  he  must 
be  restricted  to  the  capacity  of  his  ditches  at  their  smallest  point, — 
that  is,  at  the  point  where  the  least  water  can  be  carried  through  them." 

See,  also,  the  following  cases  in  which  the  question  of  capacity  of 
the  ditch  was  considered  as  bearing  on  the  extent  of  the  appropriator's 
right:  Dougherty  v.  Haggin,  61  Cal.  305;  Blakely  v.  Fort  Logan  Canal 
Co.,  31  Colo.  224,  73  Pac.  249;  Gerba  v.  Nampa  &  Meridian  Irr.  Dist.,  16 
Idaho  1,  100  Pac.  80;  Carron  v.  Wood,  10  Mont.  500,  26  Pac.  388;  Mc- 
Donald V.  Lamien  19  Mont.  78,  47  Pac.  648;  Conrow  v.  Huffine,  48  Mont. 
437,  138  Pac.  1094;  Browning  v.  Lewis,  39  Ore.  11,  64  Pac.  304;  Glaze  v. 
Frost,  44  Ore.  29,  72  Pac.  336;  and.  the  mining  cases,  Caruthers  v.  Pem- 
berton,  1  Mont.  Ill;  Ophir  Silver  Min.  Co.  v.  Carpenter,  6  Nev.  393. 

•*'Per  Brantley,  C.  G.,  in  Conrow  v.  Huffine,  48  Mont.  437,  138  Pac. 
1094. 
To  the  same  effect,  see,  Donnelly  y.  Cuhna,  61  Ore.  72,  119  Pac.  331. 
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§  132.    Appropriation  of  Entire  Flow  of  Stream. 

We  have  seen  that  the  rights  of  an  appropriator  depend 
solely  upon  the  fact  of  prior  appropriation,  and  that  an  irri- 
gator may  use  all  the  water,  not  already  appropriated  by 
others,  that  may  be  reasonably  necessary  for  the  irrigation  of 
his  land.  Except  as  against  prior  appropriators,  the  rights 
of  an  appropriator,  unlike  those  depending  upon  the  fact  of 
iiparian  ownership,  are  measured  solely  by  his  own  needs 
and  actual  appropriation,  and  he  is  not  concerned  with  the 
effect  of  the  satisfaction  of  his  own  wants  on  other  persons. 
It  follows  from  these  principles,  that  a  prior  appropriator 
may  use  the  entire  flow  of  a  stream  for  irrigation,  provided 
this  is  necessary  fo;-  the  proper  irrigation  of  his  land.^^® 

But  one  cannot  obtain,  by  appropriation,  the  exclusive  con- 
trol of  an  entire  stream  unless  his  appropriation  is  made  for 
some  beneficial  purpose,  presently  existing  or  contem- 
plated.^20  ajj(J  the  fact  that  all  of  the  water  of  the  stream 
has  been  at  times  used  or  allowed  to  flow  upon  the  land  does, 
not  necessarily  prove  an  appropriation  of  all  of  it  for  a  bene- 
ficial use,  for  the  appropriation  must  be  limited  to  the  amount 
reasonably  required  for  the  proper  and  successful  cultivation 
of  the  land  or  other  use  to  which  the  water  is  applied.^^^ 

Where  the  doctrine  of  riparian  rights  obtains,  it  is  held 
that  one  who  has  made  an  appropriation  on  the  public  domain 
does  not,  by  becoming  a  riparian  owner,  lose  his  rights  to 
make  a  further  appropriation  of  the  water  of  the  stream,  and 


""^Healy  v.  Woodruff,  97  Cal.  464,  32  Pac.  528;  Hammond  v.  Rose,  11 
Colo.  524,  19  Pac.  466;  Drake  v.  Earhart,  2  Idaho  716,  23  Pac.  541; 
Mahoney  v.  Neiswanger,  6  Idaho  750,  59  Pac.  561;  Sayre  v.  Johnson, 
33  Mont.  15,  81  Pac.  389;  Roeder  v.  Stein,  23  Nev.  92,  42  Pac.  867; 
Low  V.  Schaffer,  24  Ore.  239,  33  Pac.  678;  Bolter  v.  Garrett,  44  Ore. 
304,  75  Pac.  142;  Nephi  Irr.  Co.  v.  Vickers,  29  Utah  315,  81  Pac.  144; 
Offield  V.  Ish,  21  Wash.  277,  57  Pac.  809. 

'^  See  ante,  §  120. 

''='^  Nichols  V.  Hufford  (Wyo.),  133  Pac.  1084. 
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he  may,  by  subsequent  appropriation,  take  all  the  water  of  the 
stream  if,  at  the  time  of  such  increased  appropriation,  there 
are  no  other  riparian  owners  or  prior  appropriators,  arid  per- 
sons who  subsequently  become  riparian  owners  acquire  no 
rights  in  the  water  as  against  him."^ 

An  appropriator  who  has  acquired  the  right  to  all  of  the 
water  of  a  stream  in  its  ordinary  flow  is  not  entitled  to  sur- 
plus water  flowing  in  the  stream  during  times  of  extraordinary 
high  water  or  freshets,  and  cannot  restrain  the  diversion  of 
such  surplus  by  another.^^^ 

§  133.    Surplus  Water. 

As  already  stated,  the  right  of  a  prior  appropriator  to  the 
water  of  a  stream  is  measured  by  the  extent  of  his  appropria- 
tion,— ^that  is,  by  the  quantity  of  water  actually  diverted  and 
used  or  needed  by  him.  So  long  as  he  is  able  to  secure  the 
full  amount  of  water  that  he  may  lawfully  claim,  he  cannot 
complain  that  other  persons,  located  higher  up  the  stream, 
are  diverting  water  therefrom,^24  gy^j^  though  the  effect  of 

such  diversion  may  be  to  deprive  him  of  some  of  the  water  to 
which  he  is  entitled,  where  this  result  may  be  avoided  by  his 
perfecting  his  own  means  of  diversion,  so  as  to  avoid  unneces- 
sary waste.^25  As  against  other  appropriators  the  most  that 
any  ditch  owner  is  entitled  to  claim  at  any  time  is  that  the 
quantity  of  water  to  which  he  is  entitled  shall  flow  to  the  head- 
gate  of  his  ditch."®  In  the  water  not  covered  by  his  own 
appropriation  he  has  no  interest  whatever.    The  surplus  re- 


822 

828 


Healy  v.  Woodruff,  97  Cal.  464,  32  Pac.  528. 

Edgar  v.  Stevenson,  70  Cal.  286,  11  Pac.  704. 

See,  also,  section  immediately  following. 

•**  Edgar  v.  Stevenson,  70  Cal.  286,  11  Pac.  704;  Saint  v.  Guerrerio, 
17  Colo.  448,  30  Pac.  335. 

*»  Natoma  Water  &  Min.  Co.  v.  Hancock,  101  Cal.  42,  31  Pac.  112,  35 
Pac.  334. 

*"  Kelly  V.  Hynes,  41  Mont.  1,  108  Pac.  785. 
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maining  above  his  appropriation  is  subject  to  appropriation  by 
others,  and  where  he  has  diverted  more  water  than  he  is 
entitled  to,  the. prior  appropriator  will  not  be  permitted  to 
waste  it,  or  dispose  of  it  to  others,  but  must  return  such  sur- 
plus to  the  stream  for  the  benefit  of  subsequent  appropri- 
ators.^27  Thus,  a  prior  appropriator  of  the  water  of  a  stream, 
after  subsequent  appropriations  have  been  made,  cannot,  after 
his  own  wants  have  been  satisfied,  sell  the  surplus  water  to  a 
stranger,  so  as  to  deprive  the  subsequent  appropriators  of  the 
use  thereof  .^28    jjqj.  ^^j^  j^^  gjy^  5^.5^  surplus  to  one  of  the  later 

appropriators,  so  as  to  confer  upon  him  superior  rights 
thereto,  as  against  the  other  appropriators.^^®  When  returned 
to  its  natural  channel,  such  surplus  water  becomes,  as  before, 
a  part  of  the  waters  of  the  natural  stream,  and  inures  to  the 
benefit  of  other  appropriators  in  the  order  of  their  appropria- 
tions.^^® 

The  rights  of  a  subsequent  appropriator  are,  of  course,  lim- 
ited to  the  water  not  already  appropriated,  and  he  cannot,  by 
appropriating  the  surplus  returned  to  the  stream  by  a  prior 
appropriator,  acquire  any  right  to  the  water  originally  appro- 
priated by  the  latter.^" 

§  134.    Right  to  Flow  of  Tributaries. 

Where  an  irrigator,  by  prior  appropriation,  has  acquired 


"'Creek  v.  Bozeman  Water  Works  Co.,  15  Mont.  121,  38  Pac.  459; 
Simmons  v.  Winters,  21  Ore.  35,  27  Pac.  7;  Manning  v.  Fife,  17  Utah, 
232,  54  Pac  111  See,  also,  Duckworth  v.  Watsonville  Water  &  Light 
Co.,  150  Cal.  520,  89  Pac.  338;  Burkhart  v.  Meiberg,  37  Colo.  187,  86 
Pac.  98;  Van  Camp  v.  Emery,  13  Idaho  202,  89  Pac.  752;  Whited  v. 
Cavin,  55  Ore.  98,  105  Pac.  396;  Claypool  v.  O'Neill,  65  Ore.  511,  133 
Pac.  349. 

*"  Creek  v.  Bozeman  Water  Works  Co.,  15  Mont.  121,  38  Pac.  459. 

«"  Manning  v.  Fife,  17  Utah  232,  54  Pac.  111. 

***  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25 
Colo.  87,  53  Pac.  386;  Gardner  v.  Wright,  49  Ore.  609,  91  Pac.  286. 

See,  also,  Miller  v.  Wheeler,  54  Wash.  429,  103  Pac.  641. 

"*  Brown  v.'Mullin,  65  Cal.  89,  3  Pac.  99. 
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the  right  to  the  flow  of  a  stream,  or  to  a  certain  quantity  of  the 
water,  it  follows  necessarily  that  his  appropriation  is,  in  effect, 
an  appropriation  also  of  all  the  tributaries  and  other  sources 
of  supply  of  the  stream,  so  far  as  this  may  be  necessary  to 
insure  to  him  the  quantity  of  water  covered  by  his  appropria- 
tion. Hence  other  appropriators  or  persons  will  not  be  per- 
mitted to  so  divert  or  control  the  water  of  tributary  streams 
as  to  cut  off  the  sources  of  supply,  and  prevent  the  prior  appro- 
priator  from  receiving  the  full  amount  of  water  to  which  he 
is  entitled.^^2  Thus,  the  owner  of  land  on  which  a  spring  rises 
may  be  restrained  from  diverting  the  water  therefrom,  to  the 
prejudice  of  a  prior  appropriator  from  a  stream  naturally  fed 
by  such  spring.*^* 

The  application  of  the  general  rule  is  hot  limited  to  the  ordi- 
nary sources  of  supply,  such  as  springs  and  tributary  streams. 
Thus,  where  an  appropriator  has  acquired  the  right  to  the  flow 
of  a  stream  having  its  source  in  a  lake,  other  persons  have  no 
right,  by  tapping  the  lake  by  irrigating  ditches,  or  otherwise, 
so  to  lower  its  level  as  to  deprive  the  prior  appropriator  of 
some  of  the  water  which  he  has  appropriated.^^*  So,  also, 
seepage,  return  and  waste  water  finding  its  way  back  to  the 
stream,  and  constituting  a  source  of  supply  for  established 


"'Anderson  Land  &  Stock  Co.  v.  McConnell,  133  Fed.  581  (quoting 
the  text) ;  Strickler  v.  City  of  Colorado  Springs,  16  Colo.  61,  26  Pac. 
313;  Farmers'  Independent  Ditch  Co.  v.  Agricultural  Ditdi  Co.,  22  Colo. 
513,  45  Pac.  444;  Bruening  v.  Dorr,  23  Colo.  195,  47  Pac.  290;  Platte 
Val.  Irr.  Co.  v.  Buckers  Irr.,  Mill.  &  Imp.  Co.,  25  Colo.  77,  53  Pac.  334 ; 
Water  Supply  &  Storage  Co.  V.  Larimer  &  Weld  Reservoir  Co.,  25  Colo. 
87,  53  Pac.  386;  Clark  v.  Ashley,  34  Colo.  285,  82  Pac.  588;  Ogilvy 
Irrigating  &  Land  Co.  v.  Insinger,  19  Colo.  App.  380,  75  Pac.  598;  Malad 
Val.  Irr.  Co.  v.  Campbell,  2  Idaho  378,  18  Pac.  52;  Strait  v.  Brown,  16 
Nev.  317;  Tonkin  v.  Winzell,  27  Nev.  88,  73  Pac.  573;  Low  v.  Schaffer, 
24  Ore.  239,  33  Pac.  678 ;  Low  v.  Rizor,  25  Ore.  551,  37  Pac.  82 ;  Boyce 
V.  Cupper,  57  Ore.  256,  61  Pac.  642. 

"•  Bruening  v.  Dorr,  23  Colo.  195,  47  Pac.  290. 

""Baxter  v.  Gilbert,  125  Cal.  580,  58  Pac.  129;  Cole  v.  Richards  Irr. 
Co.,  27  Utah  205,  75  Pac.  376,  101  Am.  St.  962. 

See,  also,  Ryan  v.  Quinlan,  45  Mont.  521,  124  Pac.  512. 
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prior  appropriations,  is  not  unappropriated  water  and  is  not 
subject  to  appropriation  to  the  detriment  of  such  prior  ap- 
propriations.^*^ 

The  rule  giving  a  prior  appropriator  the  right  to  the  flow 
of  tributary  streams  will  not  be  extended  further  than  is  neces- 
sary to  protect  him  in  his  rights,  and  he  cannot  complain  of 
the  diversion  Of  the  water  of  tributaries  unless  his  rights  are 
thereby  invaded.  Thus,  the  diversion  of  the  water  of  a  tribu- 
tary will  not  be  restrained  at  the  suit  of  a  lower  appropriator 
from  the  main  stream,  unless  such  diversion  diminishes  the 
quantity  of  water  which  would  otherwise  reach  the  main 
stream  by  a  natural  channel,  and  shortens  the  period  of  the 
natural  flow,  and  then  it  will  be  restrained  only  as  to  such 
quantity  and  period.*^®    The  prior  appropriator  has  no  ground 

of  action  so  long  as  he  receives  all  the  water  to  which  he  is 
entitled.^" 

It  will  be  presumed  that  water  flowing  in  a  natural  channel, 
which  reaches  the  banks  of  a  stream,  and  there  disappears  in 
the  sands  of  the  bed,  augments  the  flow  in  the  main  stream 
by  percolation,  until  the  contrary  is  shown;  and  the  burden 
of  proof  is  on  the  party  diverting  such  water  to  establish  that 
it  does  not  mingle  with  the  main  waters  of  the  stream.^^^  As 
to  subsurface  water,  however,  while  such  water  when  flowing 
in  defined  channels  reasonably  ascertainable  is  subject  to  the 
same  rules  as  water  flowing  in  surface  streams,  there  is  no 
presumption  that  such  water  is  tributary  to  any  stream,  and 
the  burden  of  proof  is  upon  him  who  asserts  this  to  be-^a 
lact.«3» 


asT 


Comstcok  V.  Ramsay,  55  Colo.  244,  133  Pac.  1107. 

Faulkner  v.  Rondoni,  104  Cal.  140,  37  Pac.  883. 

Creighton  v.  Kaweah  Canal  &  Irr.  Co.,  67  Cal.  221,  7  Pac.  658; 
Salina  Creek  Irr.  Co.  v.  Salina  Stock  Co.,  7  Utah  456,  27  Pac.  578. 

""  Platte  Val.  Irr.  Co.  v.  Buckers  Irr.,  Mill.  &  Imp.  Co.,  25  Colo.  77, 
53  Pac.  334;  Buckers  Irr.,  Mill.  &  Imp.  Co.  v.  Farmers'  Ind.  Ditch  Co., 
31  Colo.  62,  72  Pac.  49;  Petterson  v.  Payne,  43  Colo.  184,  95  Pac.  301; 
Howcroft  V.  Union  &  Jordan  Irr.  Co.,  25  Utah  311,  71  Pac.  487. 

Ryan  &  Quinlan,  45  Mont.  521,  124  Pac.  512. 
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§  135.    Lower  Tributaries. 

Ordinarily,  an  appropriator  will,  in  the  nature  of  things, 
have  no  interest  in  the  water  of  the  main  stream,  or  of  its 
tributaries,  below  his  point  of  diversion,  but  the  rule  is  other- 
wise where  he  is  liable  to  be  called  upon  for  contribution  to 
supply  the  wants  of  other  appropriators  lower  down.  In  such 
case,  he  is  accordingly  entitled  to  the  flow  of  lower  tributaries, 
as  against  junior  appropriators  thereof,  when  this  is  necessary 
to  protect  him  a&ainst  the  claims  of  lower  prior  appropria- 
tors from  the  main  stream.  This  question  was  raised  in  a  case 
in  the  supreme  court  of  Colorado,  and  it  was  held  that  a  prior 
appropriator  of  the  water  of  a  stream  might  require  a  junior 
appropriator  from  a  lower  tributary  to  surrender  the  use  of 
the  water,  before  he  himself  should  be  required  to  do  so,  in 
favor  of  lower  appropriations  from  the  main  stream,  senior  to 
both.3*®  In  such  case,  the  lower  senior  appropriators  are  not 
necessary  parties  in  an  action  to  determine  which  of  the  upper 
appropriators  shall  first  surrender  his  use,  as  this  is  a  ques- 
tion in  which  they  have  no  concem.^*^ 

§  136.    Manner  of  Use — Reasonableness-^Waste. 

The  rule  that  a  prior  appropriator  is  entitled  to  a  quantity 
of  water  sufficient  for  the  irrigation  of  his  land  does  not  mean 
that  he  may  use  the  water  for  this  purpose  wastef uUy,  or  with- 
out any  regard-to  the  needs  of  other  landowners.  He  is  bound 
to  use  the  water_in  a  reasonable  manner,  and  is  entitled,  as 
against  other  persons,  to  only  so  much  water  as  may  be  reason- 
ably necessary  for  his  purposes.^*^   fie  will  not  be  permitted  to 


''"  Platte  Val.  Irr.  Co.  v.  Buckers  Irr.,  Mill.  &  Imp.  Co.,  25  Colo.  77, 
53  Pac.  334;  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Reservoir 
Co.,  25  Colo.  87,  53  Pac.  386. 

'"  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25 
Colo.  87,  53  Pac.  386. 

■ 

"•Wiggins  V.  Muscupiabe  Land  &  Water  Co.,  113  Cal.  182,  45  Pac. 
160;  Barnes  v^.  Sabron,  10  Nev.  217;  Jones  v.  Adams,  19  Nev.  78,  6  Pac. 
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waste  the  water  when  needed  by  other  persons,^*^  It  is  his 
duty  to  use  the  water  with  due  regard  to  the  needs  of  other 
persons,  and,  where  the  water  is  scarce,  he  should  employ 
proper  means  to  convey  it  in  an  economical  manner  to  the 
place  of  application,  to  use  it  only  at  such  times  and  in  such 
quantities  as  may  be  necessary,  and,  when  other  persons 
require  the  water,  to  stop  its  flow  at  such  times  as  it  may  not 
be  needed  for  his  own  use.^** 

What  constitutes  a  reasonable  use  will  depend  upon  the  cir- 
cumstances of  each  particular  case,  such  as  the  size  of  the 
stream,  the  number  of  consumers,  the  character  of  the  soil, 
the  nature  of  the  crops  planted,  and  other  like  considera- 
tions.^*' 


442;  Boeder  v.  Stein,  23  Nev.  92,  42  Pac.  867;  Low  v.  Schaffer,  24  Ore. 
239,  33  Pac.  678. 

See,  also,  Rodgers  v.  Pitt,  129  Fed.  932. 

•*•  Hutchinson  v.  Watson  Slough  Ditch  Co.,  16  Idaho  484,  101  Pac. 
1059;  State  v.  Twin  Falls  Canal  Co.,  21  Idaho  410,  121  Pac.  1039;  Cavi- 
ness  V.  La  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731;  Cantrall  v.  Ster- 
ling Mining  Co.,  61  Ore.  516,  122  Pac.  42. 

In  Idaho  the  wilful  or  wanton  waste  of  water  is  made  a  misdemeanor 
by  statute.  Acts,  1899,  p.  336;  Stickney  v.  Hanrahan,  7  Idaho  424,  63 
Pac.  189. 

When  an  appropriator  is  not  using  the  water  covered  by  his  appro- 
priation he  must  allow  it  to  flow  in  its  natural  channel,  undisturbed, 
for  the  use  of  other  persons  who  may  wish  to  enjoy  it,  either  as  riparian 
owners  or  as  subsequent  appropriators.  Hutchinson  v.  Watson*  Slough 
Ditch  Co.,  16  Idaho  484,  101  Pac.  1059. 

An  appropriator  who  has  prior  rights  in  two  streams,  will  not  be 
permitted  by  a  court  of  equity  (under  Montana  Code,  §  4605)  to  let 
the  water  of  -one  stream  run  to  waste,  and  at  the  same  time  use  the 
full  amount  claimed  by  him  of  the  water  of  the  other  stream  to  the 
detriment  of  a  junior  appropriator;  but  the  latter  cannot,  as  of  right, 
compel  the  prior  appropriator  to  exhaust  his  rights  in  the  other  stream 
before  resorting  to  the  creek  from  which  both  claim;  this  would  inter- 
fere with  the  rights  of  junior  appropriators,  if  any,  in  the  waters  of 
the  former  stream.    Norman  v.  Corbley,  32  Mont.  195,  79  Pac.  1059. 

•"  Shotwell  V.  Dodge,  8  Wash.  337,  36  Pac.  254. 

•^•Heilbron  v.  76  Land  &  Water  Co.,  80  Cal.  189,  22  Pac.  62;  Wiggins 
V.  Muscupiabe  Land  &  Water  Co.,  113  Cal.  182,  45  Pac.  160;  Barnes  v. 
Sabron,  10  Nev.  217;  Low  v.  Schaffer,  24  Ore.  239,  33  Pac.  678. 
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For  some  years  past  it  has  been  the  policy  of  the  legisla- 
tures and  courts  in  the  arid  region  to  conserve  the  water  sup- 
ply by  preventing  waste  in  the  use  of  water  and  requiring  the 
appropriator  to  employ  such  methods  of  use  as  to  secure  the 
highest  possible  duty  from  the  water  in  the  interest  of  agri- 
culture and  other  beneficial  purposes.  With  the  growth  of 
population  and  the  consequent  increased  demand  upon  the 
available  water  supply,  the  wasteful  methods  of  use  once  per- 
missible because  no  one  was  injured  thereby  will  no  longer  be 
tolerated.^*®  As  declared  by  the  Colorado  court  in  a  leading 
case  :^*^  "An  excessive  diversion  of  water  cannot  be  regarded 
as  a  diversion  to  beneficial  use,  within  the  meaning  of  the  con- 
stitution.  Water,  in  this  country,  is  too  scarce,  and  conse- 
quently too  precious,  to  admit  of  waste.  The  constitutional 
rule  of  distribution,  'first  come,  first  served,'  does  not  imply 
that  the  prior  appropriator  may  be  extravagantly  prodigal  in 
dealing  with  this  peculiar  bounty  of  nature." 

But  so  long  as  an  appropriator  uses  the  water  appropriated 
by  him  without  waste  and  in  accordance  with  his  appropria- 


''In  determining  the  amount  of  water  appropriated  for  useful  or  bene- 
ficial purposes,  the  number  of  acres  of  land  claimed  or  owned  by  each 
party,  and  the  amount  of  water  necessary  to  the  proper  irrigation  of 
the  same,  should  be  taken  into  consideration."  Kirk  v.  Bartholomew,  2 
Idaho  1087,  29  Pac.  40,  quoted  in  HaU  v.  Blackman,  8  Idaho  272,  68 
Pac.  19. 

"•Union  Mill  &  Min.  Co,  v.  Dangberg  (Nev.),  81  Fed.  73;  Town  of 
Sterling  v.  Pawnee  Ditch  Extension  Co.,  42  Colo.  421,  94  Pac.  839,  16 
L.  R.  A.  (N.  S.)  238;  Van  Camp  v.  Emery,  13  Idaho  202,  89  Pac.  752; 
Farmers'  Co-operative  Ditch  Co.  v.  Riverside  Irr.  Dist.,  16  Idaho  625, 
102  Pac.  481;  Court  House  Rock  Irr.  Co.  v.  Willard,  76  Neb.  408,  106 
N.  W.  463;  Hough  v.  Porter,  51  Ore.  318,  98  Pac.  1083. 

In  a  recent  Oregon  case,  Moore,  C.  J.,  staid:  "The  time  has  arrived 
when  greater  care  must  be  exercised  in  using  water,  in  order  that  it 
may  subserve  the  needs  of  as  many  people  as  possible,  and  contribute 
to  the  cultivation  of  crops  on  a  greater  area  of  land.  The  right  of 
the  prior  appropriator  must  be  protected,  but  only  to  the  extent  of  his 
reasonable  use,  after  supplying  which  the  surplus  should  be  distributed 
to  subsequent  claimants  in  t^he  order  of  their  respective  appropriations." 

Bolton  V.  Garrett,  44  Ore.  304,  75  Pac.  142. 

•*'  Combs  V.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966. 
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tion,  no  one  has  a  right  to  complain ;  and  where  he  is  apply- 
ing the  water  to  the  land  in  an  ordinary  and  usual  way,  a  court 
cannot  change  his  manner  of  use,  as,  for  example,  by  requir- 
ing him  to  furrow  his  land  before  irrigation.^*^ 

§  137.    Use  of  Water  by  Periods. 

As  we  have  already  seen,  a  prior  appropriator  of  water 
acquires  an  absolute  right  thereto  only  to  the  extent  to  which 
such  water  is  applied  to  a  beneficial  use.  His  right  to  the 
water  depends  upon  user,  and  can  exist  or  continue  only  at 
or  during  such  times  as  the  water  is  used  or  needed  for  a 
beneficial  purpose.  If,  therefore,  the  prior  appropriator 
makes  use  of  the  water  only  at  certain  times,  as  during  certain 
seasons,  or  on  certain  days  in  the  week,  or  during  a  certain 
number  of  days  in  a  month,  other  persons  may  acquire  a  right 
to  the  use  of  the  water  at  other  times,  or  on  other  days.^*^ 
And  the  court  may  apportion  the  use  of  the  water  by  periods.^^® 
As  declared  by  Judge  Ailshie  of  the  Idaho  supreme  court  :^®^ 
"Rotation  in  irrigation  undoubtedly  tends  to  conserve  the 
waters  of  the  state  and  to  increase  and  enlarge  their  duty  and 
service  and  is,  consequently,  a  practice  that  deserves  encour- 
agement in  so  far  as  it  may  be  done  within  legal  bounds." 


•*  Nephi  Irr.  Co.  v.  Vickers,  29  Utah  315,  81  Pac.  144. 

To  the  same  effect,  see,  United  States  v.  Bennett,  207  Fed.  524. 

••Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  38,  45  Pac.  168 
(foUowing  Smith  v.  O'Hara,  43  Cal.  371) ;  Barnes  v.  Sabron,  10  Nev. 
217;  Mc  Phee  v.  Kelsey,  44  Ore.  193,  74  Pac.  401  (citing  the  text); 
Gardner  v.  Wright,  49  Ore.  609,  91  Pac.  286  (citing  the  text) ;  Davis 
V.  Chamberlain,  51  Ore.  304,  98  Pac.  154;  Stowell  v.  Johnson,  7  Utah, 
215,  26  Pac.  290.  See,  also,  Cache  La  Poudre  Reservoir  Co.  v.  Water 
Supply  &  Storage  Co.,  25  Colo.  161,  53  Pac.  331;  Salina  Irr.  Co.  v. 
Salina  Stock  Co.,  7  Utah,  456,  27  Pac.  578. 

"•  Hufford  V.  Dye,  162  Cal.  147,  121  Pac.  400 ;  McCoy  v.  Huntley,  60 
Ore.  372,  119  Pac.  481. 

See,  also,  Craig  v.  Crafton  Water  Co.,  141  C^l.  178,  74  Pac.  762; 
Becker  v.  Marble  Creek  Irr.  Co.,  15  Utah  225,  49  Pac.  892,  1119;  Nephi 
Irr.  Co.  V.  Vickers,  29  Utah  315,  81  Pac.  144. 

"*  Helphery  v.  Perrault,  12  Idaho  4^1,  86  Pac.  417. 
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So,  also,  where  several  persons  appropriate  water  as  tenants 
in  common,  they  may  agree  among  themselves  that  each  shall 
have  the  use  of  the  water  at  certain  times.^^^  And  a  regu- 
lation by  a  water  company  providing  for  an  intermittent 
rather  than  a  constant  flow  to  a  consumer  is  not,  as  a  matter 
of  law,  unreasonable  or  unjust.^'^ 

§  138.    Enlargement  or  Exten»oii  of  Use. 

In  the  preceding  sections,  we  have  considered  the  extent 
of  the  appropriator's  right,  as  secured  by  his  original  appro- 
priation. We  will  now  inquire  as  to  his  right  to  subsequently 
enlarge  or  extend  the  use  contemplated,  so  as  to  consume  a 
greater  quantity  of  water.  The  law  on  this  subject  is  well 
settled.  The  rights  of  an  appropriator  of  water  are  fixed  by 
the  extent  of  his  original  appropriation  for  a  beneficial  use. 
Water  not  covered  by  his  appropriation  may  be  appropriated 
by  others,  whose  rights  will  depend  for  priority  upon  the  order 
of  their  respective  appropriations.  Each  appropriator,  with 
respect  to  his  particular  appropriation,  has  a  prior  and  exclu- 
sive right,  as  against  all  other  appropriators  of  other  water 
'from  the  same  stream,  whether  their  appropriations  were 
made  before  or  after  his  own.  From  these  principles  it  fol- 
lows that  an  appropriator  whose  rights  are  thus  fixed  by  his 
appropriation  cannot  afterwards  enlarge  or  extend  his  use  of 
the  water,  so  as  to  interfere  with  the  vested  rights  of  other 
appropriators.^^* 


883 


Lytle  Creek  Water  Co.  v.  Perdew,  65  Cal.  447,  4  Pac.  476;  State 
V.  Twin  Falls  Canal  Co.,  21  Idaho  410,  112  Pac.  1039 ;  CantraH  v.  Ster- 
ling Mining  Co.,  61  Ore.  516,  122  Pac.  42;  Johnston  v.  Little  Hope 
Creek  Irr.  Co.,  13  Wyo.  208,  79  Pac.  22,  110  Am.  St.  986  (citing  the 
text) . 

See,  also,  Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  38,  45  Pac. 
168. 

•"  Shafford  v.  White  Bluffs  Land  &  Irr.  Co.,  63  Wash.  10,  114  Pac.  883. 

""Union  Mill  &  Mining  Co.  v.  Dangberg,  81  Fed.  73;  Cache  La  Poudre 
Reservoir  Co.  v.  Water  Supply  &  Storage  Co.,  25  Colo.  161,  53  Pac.  331 ; 
Colorado  Milling  &  Elevator  Co.  v.  Larimer  &  Weld  Irr.  Co.,  26  Colo. 
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Thus,  where  prior  appropriators  of  water  permitted  a  por- 
tion of  it  to  run  to  waste,  without  putting  it  to  a  beneficial 
use,  and  others  appropriated  such  surplus,  and  used  it  for 
the  irrigation  of  their  lands,  it  was  held  that  the  earlier  appro- 
priators could  not,  by  increasing  their  acreage,  interfere  with 
the  rights  of  the  subsequent  appropriators,  acquired  before 
such  increased  use.^^^  So,  also,  an  irrigation  company,  which 
has  acquired  a  right  to  a  certain  quantity  of  water  for  irri- 
gation, cannot  afterwards  divert  an  additional  quantity  of 
water  for  storage,  so  as  to  deprive  other  appropriators  of  the 
water  appropriated  by  them  after  the  company's  first  appro- 
priation, but  before  the  diversion  for  storage.^^® 

Of  course,  one  who  has  appropriated  a  certain  quantity  of 
water  from  a  stream  may  afterwards  make  a  new  appropria- 
tion, from  the  same  stream,  of  any  water  not  in  the  meantime 
appropriated  by  others,  but  his  right  to  such  additional  water 
will  depend  wholly  upon  the  validity  of  the  new  appropriation, 
and  will  date  therefrom;  such  appropriation  being  entirely 
independent  of  any  former  appropriation  by  him  from  the 
same  stream.^*^ 

It  should  be  noted  that  the  statements  made  in  this  section » 
apply  only  to  an  enlargement  of  the  use  as  originally  contem- 
plated. As  we  have  already  seen,  an  appropriator  who  claims 
a  certain  amount  of  water  may,  in  some  cases,  use  a  portion 
of  it  the  first  year,  and  increase  the  quantity  used  from  year 
to  year,  until  he  has  applied  to  beneficial  use  all  the  water 


47,  56  Pac.  185;  Church  v.  StlHweU,  12  Colo.  App.  43,  54  Pac.  395; 
Dietz  v.  Hartbauer,  46  Colo.  599,  105  Pac.  868;  Brown  v.  Baker,  39 
Ore.  66,  65  Pac.  799 ;  Becker  v.  Markle  Creek  Irr.  Co.,  15  Utah,  225,  49 
Pac.  892,  1119. 

"•  Becker  v.  Marble  Creek  Irr.  Co.,  15  Utah  225,  49  Pac.  892,  1119. 

"•Colorado  Milling  &  Elevator  Co.  v.  Larimer  &  Weld  Irr.  Co.,  26 
Colo.  47,  56  Pac.  185. 

"'Healy  v.  Woodruff,  97  Cal.  464,  32  Pac.  528;  Ison  v.  SturgiH,  57 
Ore.  109,  109  Pac.  579;  110  Pac.  535;  Porter  v.  Pettengill,  57  Ore.  247, 
110  Pac.  393. 
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covered  by  his  original  appropriation."®  This  is  not  such  an 
enlargement  of  use  as  is  contemplated  in  the  present  section. 
Again,  the  mere  fact  that  the  appropriator  is  using  the 
water  on  an  .increased  acreage  raises  no  presumption  that 
he  is  using  more  water  than  before,  for  the  same  quantity  of 
water  may  be  used  on  a  larger  or  smaller  acreage.  So  long  as 
the  quantity  of  water  used  is  not  increased,  such  enlargement 
of  acreage  does  not  constitute  an  enlarged  use  in  the  present 
sense.**^' 

« 

§  139.    Change  of  Point  or  Means  of  Diversion. 

As  has  been  stated  in  a  previous  section,  the  mode  by  which 
the  diversion  of  the  water  is  effected  is  immaterial,"^  and  it 
necessarily  follows  that  any  change  in  the  mode  of  diversion, 
either  as  to  the  point  at  which  the  water  is  taken  from  the 
stream,  or  the  means  by  which  it  is  conveyed  to  the  place  of 
use,  will  not  affect  the  rights  of  the  appropriator.  It  is  accord- 
ingly held  that  a  person  who  has  made  a  lawful  appropriation 
of  water  for  the  purpose  of  irrigation  may  change  the  place 
of  diversion  without  losing  his  right  of  priority,  so  long  as 
the  rights  of  other  persons  are  not  injuriously  affected  by 
such  change."^     So,  also,  he  may  change  his  waterway  by 


""See  ante,  §  128. 

""Cache  La  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Res.  Co,.,  25  Colo. 
144,  53  Pac.  318,  71  Am.  St.  123;  Fulton  Irr.  Ditch  Co.  v.  Meadow 
Island  Irr.  Co.,  35  Colo.  588,  86  Pac.  748. 

•"See  ante,  §  116. 

•"Ware  v.  Walker, '70  Cal.  591,  12  Pac.  475;  Ramelli  v.  Irish,  96 
Gal.  214,  31  Pac.  41;  Gallagher  v.  Montecito  Valley  Water  Co.,  101  Cal. 
342,  35  Pac.  770;  Smith  v.  Corbit,  116  Cal.  587,  48  Pac.  725;  San  Luis 
Water  Co.  v.  Estrada,  117  Cal.  168,  48  Pac.  1075;  Byers  v.  Colonial 
Irr.  Co.,  134  Cal.  553,  66  Pac.  732;  Sieber  v.  Frink,  7  Colo.  148,  2  Pac. 
901;  Strickler  v.  City  of  Colorado  Springs,  16  Colo.  61,  26  Pac.  313; 
Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278;  Telluride  v.  Davis,  33 
Colo.  355,  80  Pac.  1051,  108  Am.  St.  101 ;  Hallett  v.  Carpenter,  37  Colo. 
30,  86  Pac.  317,  Baer  Bros.  Land  &  Cattle  Co.  v.  Wilson,  38  Colo.  101, 
88  Pac.  265;  Dietz  v.  Hartbauer,  46  Colo.  599,  105  Pac.  868;  Hall  v. 
Blackman,  22  Idaho  539,  126  Pac.  1045;  Head  v.  Hale,  38  Mont.  302, 
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the  use  of  new  ditches,  abandoning  the  old,  without  his  rights 
being  in  any  way  affected  thereby.^^^ 

But  the  right  of  the  appropriator  to  change  his  point  of 
diversion  is  subject  to  the  condition  that  the  rights  of  others 
shall  not  be  in  any  way  impaired  by  the  change,  and  such 
change  will  not  be  permitted  if  it  would  injuriously  affect  the 
rights  of  other  appropriators  or  landowners.^®^  It  will  not  be 
presumed,  however,  that  a  change  is  prejudicial  to  others,  and 
the  burden  is  upon  a  party  claiming  to  be  prejudiced  to  allege 
and  prove  the  facts.^®*  The  quantity  of  water  to  which  the 
appropriator  is  entitled  will  be  neither  increased  nor  dimin- 
ished by  a  change  of  the  point  of  diversion.^^^ 

The  above  principles  apply  equally  to  water  rights  acquired 
otherwise  than  by  appropriation,  as,  for  example,  by  adverse 
use.^®* 

§  140.    Statutory  Provisions  Governing  Changie  of  Point  of 
Diversion. 

In  several  states  statutes  have  been  passed  recognizing  the 
right  of  an  appropriator  to  change  the  place  of  diversion  of 


100  Pac.  222  J  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472; 
Williams  v.  Altnow,  51  Ore.  275,  95  Pac.  200  (citing  the  text) ;  Whited 
V.  Gavin,  J6  Ore  98,  105  Pac.  396;  Offield  v.  Ish,  21  Wash  277,  57  Pac. 
809;  Johnson  v.  Little  Horse  Creek  Irr.  Co.,  13  Wyo.  208,  79  Pac.  22, 
110  Am.  St.  986,  70  L.  R.  A.  841;  Holt  v.  Cheyenne  (Wyo.),  187  Pac. 
876. 

*"  Nichols  V.  Melntosh,  19  Colo.  22,  34  Pac.  278. 

•"United  States  v.  Union  Gap  Irr.  Co.,  209  Fed.  274;  McGuire  v. 
Brown,  106  Cal.  660,  39  Pac.  1060;  Hargrave  v.  Cook,  108  Cal.  72j  41 
Pac.  18;  Baer  Bros.  Land  &  Cattle  Co.  v.  Wilson,  38  Colo  101,  88  Pac. 
265;  Vogel  v.  Minnesota  Canal  &  Reservoir  Co.,  47  Colo.  534,  107  Pac. 
1108 ;  Walker  v.  McGuinness,  8  Idaho  540,  69  Pac.  1003 ;  Cole  v.  Logan, 
24  Ore.  304,  83  Pac.  568 ;  Bolter  v.  Garrett,  44  Ore.  304,  75  Pac.  142 ; 
Hague  V.  Nephi  Irr.  Co.,  16  Utah  421,  52  Pac.  765,  41  L.  R.  A.  311, 
67  Am.  St.  634;  Groo  v.  Sights  (Wyo),  134  Pac.  269. 

""Hansen  v.  Larsen,  44  Mont.  350,  120  Pac.  229;  Lokowich  v.  City 
of  Helena,  46  Mont.  575,  129  Pac  1063. 

»"  Smith  v.  Corbit,  116  Cal.  587,  48  Pac.  725. 

*••  Cheda  v.  Southern  Pac.  Co.,  22  Cal.  App.  373,  134  Pac.  717. 
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the  water,  provided  such  change  can  be  made  without  injury 
to  other  appropriators,  but  not  otherwise.  In  the  main  the 
statutes  are  declartory  of  the  common  law.^*** 

The  Colorado  courts  have  always  recognized  the  right  of  an 
appropriator  to  change  his  point  of  diversion,  but  by  acts 
passed  in  1899  and  1903  a  special  statutory  mode  of  procedure 
for  making  such  change  was  provided.  These  acts  have  not 
materially  changed  the  law,  but  merely  require  the  party  wish- 
ing to  change  his  point  of  diversion  to  follow  a  prescribed  pro- 
cedure in  order  to  obtain  a  decree  which  will  permit  him  to 
make  the  change,  and  secure  the  rights  of  other  parties  con- 
cerned.^®^   The  statute  has  been  held  constitutional.^®® 


Walker  v,  McGinness,  8  Idaho  540,  69  Pac.  1003;  Bennett  v.  Nourse, 
23  Idaho  296,  130  Pac.  793;  Washington  State  Sugar  Co.  v.  Goodrich 
(Idaho),  147  Pac.  1073;  Head  v.  Hale,  38  Mont.  302,  100  Pac.  222;  Pueblo 
of  Chleta  V.  Tondre  (N.  Mex.),  137  Pac.  86. 

*"Laws  1899,  p.  235,  c.  105;  Laws  1903,  p.  278,  c.  124.  New  Cache 
La  Poudre  Irr.  Co.  v.  Water  Supply  &  Storage  Co.,  29  Colo.  469,  68 
Pac.  781;  S.  C.  49  Colo.  1,  111  Pac.  610;  Fluke  v.  Ford,  35  Colo.  112, 
84  Pac.  469;  Fulton  Irr.  Ditch  Co.  v.  Meadow  Island  Irr.  Co.,  35  Colo. 
588,  86  Pac.  748;  New  Cache  La  Poudre  Irr.  Co.  v.  Arthur  Irr.  Co.,  37 
Colo.  530,  87  Pac.  799;  Ashenfelter  v.  Carpenter,  37  Colo.  534,  87  Pac. 
800;  Gutshall  v.  Carpenter,  37  Colo.  536,  87  Pac.  801;  Crippen.v.  Glas- 
gow, 38  Colo.  104,  87  Pac.  1073 ;  Baer  Bros.  Land  &  Cattle  Co.  v.  Wilson, 
38  Colo.  101,  88  Pac.  265 ;  Wadsworth  Ditch  Co.  v.  Brown,  39  Colo.  58, 
88  Pac.  1060;  Robertson  v.  Wilmouth,  40  Colo.  74,  90  Pac.  95;  Lower 
Latham  Ditch  Co.  v.  Bijou  Irr.  Co.,  41  Colo.  212,  93  Pac.  483 ;  Bates  v. 
Hall,  44  Colo.  360,  98  Pac.  3;  Vogel  v.  Minnesota  Canal  &  Reservoir 
Co.,  47  Colo.  534,  107  Pac.  1108;  Monte  Vista  Canal  Co.  v.  Centennial 
Irr.  Ditch  Co.,  22  Colo.  App.  364,  123  Pac.  831,  24  Colo.  App.  496,  135 
Pac  981;  Downs  v.  Reno,  53  Colo.  217,  124  Pac.  582;  Farmers'  High 
Line  Canal  &  Reservoir  Co.  v.  Wolff,  23  Colo.  App.  570,  131  Pac.  291; 
Larimer  County  Canal  No.  2  Irr.  Co.  v.  Poudre  Valley  Reservoir  Co., 
23  Colo.  App.  249,  129  Pac.  248;  Ironstone  Ditch  Co.  v.  Ashenfelter, 
57  Colo.  31,  140  Pac.  177. 

'"New  Cache  La  Poudre  Irr.  Co.  v.  Water  Supply  &  Storage  Co.,  29 
Colo.  469,  68  Pac.  781;  Ashenfelter  v.  Carpenter,  37  Colo.  531,  87  Pac. 
800. 
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Under  the  present  statute  the  court  has  no  power  to  adjudge 
that  a  change  in  the  point  of  diversion  may  be  made  except 
in  proceedings  under  the  act  in  the  appropriate  court,  where 
all  persons  affected  by  such  change  are  duly  notified,  and  not 
until  it  appears  that  their  rights  are  not  injuriously  affected. 
A  change  cannot  be  decreed  in  a  suit  the  primary  object  of 
which  is  to  quiet  title  to  a  water  right.  ^®^ 

§  141.  ^  Change  of  Place  of  Use. 

We  have  already  seen  that  under  the  doctrine  of  appropria- 
tion it  is  a  matter  of  no  consequence  where  the  water  appro- 
priated is  used."®  This  being  so,  it  would  seem  that  the  appro- 
priator  should  be  permitted  to  change  the  place  of  use  at  pleas- 
ure, and  it  is  held  that  he  may  do  so  provided  the  rights  of 
others  are  not  injuriously  affected  by  such  change.^"  But  he 
cannot  change  the  place  of  use  so  as  to  interfere  with  the 
rights  of  other  persons."^    However,  it  has  been  held  that  sub- 


«"  Fluke  V.  Ford,  35  Colo.  112,  84  Pac.  469. 

"•See  ante,  §  125. 

•"Biggs  V.  Utah  Irr.  &  Ditch  Co.,  7  Ariz.  331,  64  Pac.  494;  Davis  v. 
Gale,  32  Cal.  27;  Ramelli  v.,Irish,^96  Cal.  214,  31  Pac.  41;  Southside 
Improvement  Co.  v.  Burson,  147  Cal.  401,  81  Pac.  1107;  Walnut  Irr. 
Dist.  V.  Burke,  158  Cal.  168,  110  Pac.  518;  Knowles  v.  Clear  Creek  P.  R. 
Mill  a  Ditch  Co.,  18  Colo.  209,  32  Pac.  279;  Cache  La  Poudre  Irr.  Co. 
V.  Lamar  &  Weld  Reservoir  Co.,  25  Colo.  144,  53  Pac.  318,  71  Am.  St. 
123;  King  v.  Ackroyd,  28  Colo.  488,  64  Pac.  494;  City  of  Telluride  v. 
Davis,  33  Colo.  355,  80  Pac.  1051  (mining) ;  Dietz  v.  Hartbauer,  46 
Colo.  599,  105  Pac.  868;  Hard  v.  Boise  City  Irr.  &  Land  Co.,  9  Idaho 
589,  76  Pac.  331,  65  L.  R.  A.  407;  Wimer  v.  Simmons,  27  Ore.  1,  39  Pac. 
6,  50  Am.  St.  685 ;  Williams  v.  Altnow,  51  Ore.  275,  95  Pac.  200  (citing 
the  text) ;  Seaweard  v.  Pacific  Live  Stock  Co.,  49  Ore.  157,  88  Pac.  963; 
Willey  V.  Decker,  11  Wyo.  496,  73  Pac.  210,  100  Am.  St.  939  (citing 
the  text). 

See,  also,  Whited  v.  Cavin,  55  Ore.  98,  105  Pac.  396. 

As  to  statutory  proceedings  to  change  the-  place  of  use,  etc.,  in 
Nebraska,  see  Farmers'  &  Merchants'  Irr.  Co.  v.  Gothenburg  Water 
Power  &  Irr.  Co.,  73  Neb.  223,  102  N.  W.  487. 

"^Hall  V.  Blackman,  22  Idaho  556,  126  Pac.  1047;  €fassert  v.  Noyes, 
18  Mont.  216,  44  Pac.  959;  Williams  v.  Altnow,  51  Ore.  275,  95  Pac.  200, 
97  Pac.  539;  Hough  v.  Porter,  51  Ore.  318,  98  Pac.  1083. 
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sequent  appropriators  of  water,  after  it  has  left  the  prior 
appropriator's  ditch,  take  such  water  subject  to  notice  that  the 
place  of  use  may  be  changed,  and  cannot  complain  that  such  a 
change  deprives  them  of  the  water.^" 

It  has  recently  been  declared  that  in  the  arid  states  the 
principle  is  gaining  ground  that  "the  right  to  use  the  water 
for  irrigation  inheres  in  the  land  irrigated,"  and  is  inseparable 
therefrom,  or  separable  only  with  the  permission  of  the  water 
boards  or  like  authority,  and  that  indiscriminate  changes 
should  not  be  permitted,  nor  should  a  change  be  allowed  which 
will  injure  the  rights  of  others."*  In  the  language  of  the  Ari- 
zona court,"^  "A  water  right,  to  be  effective,  must  be  attached, 
to  and  pertain  to  a  particular  tract  of  land,  and  is  in  no  sense 
a  'floating  right.'  We  do  not  wish  to  be  understood  as  hold- 
ing that  a  water  right  which  is  so  attached  becomes  insepara- 
ble from  such  land.  That  is  to  say,  we  do  not  hold  that  a  prior 
appropriator  of  water  may  not  convey  his  prior  appropriation 
to  another,  without  the  land,  so  as  to  confer  upon  his  vendee 
of  such  water  right  all  the  rights  which  the  vendor  may 
possess,  provided  such  vendee  makes  a  beneficial  use  of  such 
water  right  upon  lands  which  he  owns  or  possesses.  But  we 
desire  to  be  understood  simply  as  holding  that,  so  long  as  a 
water  right  is  attached  to  a  particular  piece  of  land,  it  can- 
not be  made  to  do  duty  to  such  land,  and  as  well  to  other  land 
not  owned  or  possessed  by  such  water  right  holder,  at  the  will 
or  option  of  the  latter." 

This  opinion,  of  course,  refers  more  particularly  to  the  use 
of  the  water  on  land  not  belonging  to  the  appropriator  while 
he  still  claims  the  right  to  use  it  on  his  own  land  in  connec- 
tion with  which  it  was  appropriated.  The  argument,  how- 
ever, seems  hardly  less  applicable  to  the  use  of  the  water  on 


"•  Wimer  v.  Simmons,  27  Ore.  1,  39  Pac.  6,  50  Am.  St.  685. 

•"•In  re  WiUow  Creek,  (Ore.),  144  Pac.  505.  To  the  same  effect,  see 
Hough  V.  Porter,  51  Ore.  318,  95  Pac.  732,  98  Pac.  1083,  102  Pac.  728; 
In  re  North  Powder  River  (Ore.),  144  Pac.  485. 

"•  Slosser  v.  Salt  River  Valley  Canal  Co.,  7  Ariz.  376,  65  Pac.  332. 
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other  land  belonging  to  the  appropriator.  Water  is  usually, 
if  not  necessarily,  appropriated  for  use  on  some  particular 
tract  of  land,^^^-''  and  the  appropriator  may  claim  it  as  against 
subsequent  appropriators  only  when  he  needs  it  for  the  pur- 
pose for  which  it  was  appropriated.  When  not  so  needed  it  is 
subject  to  appropriation  by  others.  And  the  fact  that  the 
appropriator  undertakes  to  use  the  water  on  other  land  would 
indicate  that  it  is  not  needed  on  the  land  for  which  it  was 
appropriated,  and  hence  cannot  rightfully  be  so  used  as  against 
other  intervening  appropriators.  The  transfer  of  the  water 
would  seem  to  operate  either  as  a  new  appropriation  or  as  an 
abandonment  of  the  right  to  use  the  water  on  the  land  for 
which  it  was  originally  appropriated.  Certainly  it  would 
seem  that  the  appropriator  cannot  claim  priority  over  later 
appropriators  both- as  to  the  original  tract  of  land  when  he 
needs  the  water  thereon  and  also  when  not  so  needed,  as 
to  the  tract  to  which  it  is  afterwards  transferred. 

§  142.    Change  of  Use. 

While  the  water  must  be  diverted  with  the  intent  to  apply 
it  to  some  beneficial  use,  it  is  not  necessary,  to  constitute  a 
valid  appropriation,  that  it  should  be  diverted  for  any  par- 
ticular use,  and  the  use  to  which  the  water  is  put  may  be 
changed  without  the  appropriator  losing  his  right  thereto. 
That  is,  water  appropriated  for  one  purpose  may  be  after- 
wards used  for  another  purpose.^^®  Thus,  water  appropriated 
for  irrigation  may  be  used  for  other  purposes  by  one  who  suc- 
ceeds to  the  rights  of  the  appropriator,^"  and  water  appro- 
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See  Farmers'  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100  N.  W.  286; 
Cookingham  v.  Lewis,  58  Ore.  484,  114  Pac.  88,  115  Fac.  342. 

"•Davis  V.  Gale,  32  Cal.  27;  RameUi  v.  Irish,  96  Cal.  214,  31  Fac.  41; 
Meagher  v.  Hardenbrook,  11  Mont.  385,  28  Fac.  451 ;  Fower  v.  Switzer, 
21  Mont.  523,  55  Fac.  32;  Trambley  v.  Luterman,  6  N.  M.  15,  27  Fac.  312. 

•"  Strickler  v.  City  of  Colorado  Springs,  16  Colo.  61,  26  Fac.  313 ; 
Drake  v.  Earhart,  2  Idaho,  716,  23  Fac.  541;  Springville  v.  Fullmer,  7 
Utah,  450,  27  Fac.  577. 
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priated  for  power^^^  or  mining"^  may  be  used  for  irrigation. 
But  the  use  may  not  be  changed  to  the  injury  of  later  appro- 
priators.^®® 

§  143*    Exchange  or  Loan  oi  Water. 

The  question  of  the  right  of  an  appropriator  to  loan  the 
water  covered  by  his  appropriation  to  another  person  at  a 
time  when  he  does  not  need  it  himself,  or  to  exchange  with 
other  appropriators,  is  governed  by  much  the  same  principles 
as  apply  to  a  change  of  the  point  of  diversion  or  place  of  use. 
As  a  general  proposition  an  appropriation  must  be  made  in 
connection  with  some  particular  tract  of  land,  and,  though 
the  right  of  an  appropriator  to  sell  or  otherwise  dispose  of 
his  water  right  without  passing  the  land  is  fully  recognized, 
it  seems  that  he  cannot  temporarily  transfer  the  right  to  the 
water  for  use  on  other  land  while  still  claiming  it  in  connec- 
tion with  the  land  for  which  it  was  originally  appropriated, 
where  such  transfer  would  operate  to  the  injury  of  other 
appropriators,  even  though  their  appropriations  are  of  later 
date.  That  is  to  say,  while  an  appropriator  may  loan  water 
appropriated  by  him  to  another  where  such  loan  will  not  inter- 
fere with  the  rights  of  subsequent  appropriators,  he  cannot  do 
so  to  the  injury  of  such  appropriators.^^^ 

In  Colorado  it  is  provided  by  section  3  of  the  act  of  1899 
relating  to  irrigation  that,  "It  shall  be  lawful,  however,  for 
the  owners  of  ditches  and  water  rights  taking  water  from  the 
same  stream,  to  exchange  with  or  loan  to,  each  other,  for  a 
limited  time,  the  water  to  which  each  may  be  entitled,  for  the 
purpose  of  saving  crops  or  of  using  the  water  in  a  more  eco- 
nomical manner :  provided,  that  the  owner  or  owners  making 


"•Farmers'  &  Merchants'  Irr.  Co.  v.  Gothenburg  Water  Power  &  Irr. 
Co.,  73  Neb.  136,  102  N.  W.  487. 
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Happy  Valley  Land  &  Water  Co.  v.  Nelson,  (Cal.),  147  Pac.  966. 
Head  v.  Hale,  38  Mont.  302,  100  Pac.  222 ;  Featherman  v.  Hennessy, 
43  Mont.  310,  115  Pdc.  983. 
"*  Ft.  Lyon  Canal  Co.  v.  Chew,  33  Colo.  392,  81  Pac.  37. 
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such  loan  or  exchange,  shall  give  notice  in  writing  signed  hy 
aU  ihe  owners  participating  in  said  loan  or  exchange,  stat- 
ing that  such  loan  or  exchange  has  been  made,  and  for  what 
length  of  time  the  same  shall  continue,  whereupon  said  water 
commissioner  i^all  recognize  the  same  in  his  distribution  of 
water."^*^  This  act  has  been  held  to  confer  no  rights  not  pre- 
viously enjoyed  by  appropriators,  and,  as  so  construed,  has 
been  held  constitutional.^®^  And  the  exchange  or  loan  of  water, 
like  tiie  change  of  the  point  of  diversion  or  place  of  use,  must 
be  made  in  such  manner  and  under  such  conditions  as  not  to 
interfere  with  the  rights  of  others.  And  in  an  action  by 
another  appropriator  to  prevent  such  loan  or  exchange,  the 
burden  of  showing  that  it  would  not  injure  other  persons  rests 
upon  the  parties  to  the  loan  or  exchange.^®*  So,  also,  a  com- 
plaint in  fin  action  to  restrain  the  interference  with  the  use  of 
water  loaned  which  fails  to  allege  that  such  loan  can  be  made 
without  injury  to  the  defendant  is  fatally  defective.^®' 


"*  Laws,  1899,  c.  105,  p.  236. 

""  Ft.  Lyon  Canal  Co.  v.  Chew,  33  Colo.  392,  81  Pac.  37 ;  Bowman  v. 
Virdm,  40  Cola.  247,  90  Pac.  506. 
"*  Ft.  Lyon  Canal  Co.  v.  Chew,  supra. 
•"Bowman  v.  Virdin,  supra. 
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154.  Act  of  March  3,  1891,  and  Later  Acts. 
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157.  -pitches  in  Streets  and  Highways. 

158.  Right  of  Entry  for  Construction  and  Maintenance  of  Ditch. 

159.  Abandonment  of  Right  of  Way. 

§  144,    Acquisition  of  Right  of  Way — ^In  General 

The  right  to  use  water  for  irrigation  purposes  would  be  of 
little  value,  except  to  owners  of  land  lying  adjacent  to  the 
stream  from  which  the  water  is  to  be  taken,  unless  the  owner 
were  able  to  secure  a  right  of  way  over  the  lands  of  others  for 
the  construction  of  ditches  or  other  works  for  the  conveyance 
of  the  water  to  the  place  of  intended  use.  This  right  must,  of 
course,  be  acquired  in  some  one  of  the  recognized  modes  by 
which  an  easement  in  the  land  of  another  may  be  acquired,  for, 
as  said  by  Chief  Justice  Ailshie  of  the  supreme  court  of  Idaho, 
"The  fact  that  a  party  has  a  water  right  gives  him  no  right 
to  enter  the  lands  of  others  for  the  purpose  of  constructing 
ditches  and  canals  across  them,  except  over  public  lands  of 
the  United  States.  He  must  obtain  that  easement  and  right 
of  way  either  by  purchase  or  condemnation.    Ownership  of  a 
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ditch  and  the  water  right  for  waters  to  flow  through  the  ditch 
may,  and  often  do,  exist  in  different  persons.  The  existence 
of  the  one  right  does  not  necessarily  imply  the  existence  of  the 
other  right  in  the  same  party."^ 

An  injunction  will  lie  at  the  suit  of  a  landowner  to  restrain 
the  maintenance  by  another,  without  right,  of  an  irrigating 
ditch  upon  the  plaintiff's  land,^ 

A  bona  fide  purchaser  of  land  subject  to  a  right  of  way  for 
an  irrigating  ditch,  without  knowledge  or  notice  of  the  exist- 
ence of  such  easement,  takes  title  relieved  from  the  burden 
thereof.^  But  one  who  purchases  land  with  notice  of  a  right 
of  way  for  a  ditch  over  such  land  takes  it  subject  to  the  burden 
of  such  easement.*  Thus  the  purchaser  of  land  through  which 
at  the  time  an  irrigation  ditch  is  in  operation  takes  the  land 
subject  to  the  easement  of  the  ditch.' 

§  145.    Acquisition  by  Contract  or  Grant. 

A  right  of  way  over  private  lands  may,  of  course,  be 
obtained  by  arrangement  with  the  owner,  in  which  case  the 
extent  of  such  right,  the  amount  of  compensation  to  be  paid 


^Ailshie^  C.  J.,  in  Swank  v.  Sweetwater  Irr.  &  Power  Co.,  15  Idaho 
353,  98  Pac.  297. 

To  the  same  effect,  see  Marshall  v.  Niagara  Springs  Orchard  Co.,  22 
Idaho  144,  125  Pac.  208;  Geiger  v.  McMahon,  31  S.  Dak.  95,  139  N.  W. 
958.    See,  also,  List  v.  La  Veme  Irr.  Co.  (Cal.  App.),  148  Pac.  796. 

A  right  of  way  for  an  irrigation  ditch  over  the  land  of  another  must 
be  acquired  as  provided  by  law ;  one  person  has  no  right  to  go  upon  the 
land  of  another  and  construct  a  ditch  thereon  without  the  owner's  con- 
sent.   Larimer  v.  Weld  Irr.  Co.  v.  Sanders,  (Colo.  App.),  141  Pac.  517. 

So,  also,  one  irrigator  can  acquire  no  right  by  appropriating  to  his 
own  use  the  ditch  of  another  without  the  owner's  consent.  Groo  v. 
Lights,  (Wyo.),  134  Pac.  269. 

'  Geiger  v.  McMahon,  31  S.  Dak.  95,  139  N.  W.  958. 

•  Blake  v.  Boye,  38  Colo.  55,  88  Pac.  470,  8  L.  R.  A.  (N.  S.)  418. 

*  Edwards  v.  Roberts  (Colo.  App.),  144  Pac.  856  (reservoir  site);  Mc- 
Dougle  V.  Lame,  89  Ore.  212,  64  Pac.  864  (mining  ditch). 

•Houk  V.  Robinson,  (Tex.),  160  S.  W.  120. 

See,  also,  Sisk  v.  Caswell,  14  Cal.  App.  377,  112  Pac.  185. 
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therefor,  tHe  conditions  of  the  grant,  etc.,  will  depend  upon 
the  terms  of  the  contract  between  the  parties.®  Thus  a  convey- 
ance of  a  right  of  way  for  a  ditch  may  be  made  in  considera- 
tion of  water  to  be  furnished  by  the  grantee.^  And  the  right 
may  be  reserved  in  a  deed  conveying  land.^ 

The  grant  may  be  merely  of  the  easement  of  the  right  of 
way  and  not  convey  the  fee  of  the  land  upon  which  the  ditch 
is  to  be  located,  or  of  the  ditch  itself,  where  the  right  to  use 
the  ditch  is  granted.^  And  where  the  grant  is  not  exclusive, 
the  owner  of  the  servient  estate  may  himself  make  such  use 
of  the  ditch  as  will  not  materially  or  unreasonably  interfere 
with  the  easement  granted.^^  But  he  cannot  make  such  use 
of  the  easement  as  would  be  inconsistent  with  or  injurious  to 
the  dominant  use  thereof." 

A  right  of  way  may  be  acquired  by  implied  grant.  Thus, 
where  a  ditch  is  constructed  across  one  of  two  adjoining  tracts 
of  land,  owned  by  the  same  person;  for  the  purpose  of  irrigat- 
ing the  other,  and  the  owner  subsequently  conveys  the  two 
tracts  to  different  persons,  the  two  grantees  take  their  respec- 
tive tracts,  one  subject  to,  and  the  other  entitled  to,  such  ease^ 
ment.^2  go,  also,  where  one  sells  part  of  his  land  and  its  part 
of  the  appurtenant  water  right,  a  right  of  way  for  a  ditch  ' 
across  the  part  reserved  passes  by  implication." 


•As  to  the  construction  and  effect  of  particular  contracts  relating  to 
rights  of  way,  see  Pallett  v.  Murphy,  131  Cal.  192,  63  Pac.  366;  Senior 
V.  Anderson,  138  Cal.  716,  72  Pac.  349 ;  Blankenship  v.  Whaley,  142  Cal. 
566,  76  Pac.  235  (124  Cal.  300,  57  Pac.  79). 

'Merrill  v.  Southside  Irr.  Co.,  112  Cal.  476,  44  Pac.  720;  Pallett  v. 
Murphy,  131  Cal.  192,  63  Pac.  366. 

•  See  Sisk  v.  Caswell,  14  Cal.  Ap.  377,  112  Pac.  185. 

"Haywood  v  Mason,  54  Wash.  649,  104  Pac.  139;  Haywood  v.  Mason, 
54  Wash.  653,  104  Pac.  141. 

"  Haywood  v.  Mason,  54  Wash.  649,  104  Pac,  139. 

"Sebold  V.  Rieger  (Colo.  App.),  142  Pac.  201. 

"  Quinlan  v.  Noble,  75  Cal.  250,  17  Pac.  69. 

So,  also,  where  land  is  devised  by  will.  Sulloway  v.  SuUoway,  160 
Cal.  508,  117  Pac.  522. 

"  Tarpey  v.  Lynch,  155  Cal.  407,  101  Pac.  10. 
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A  ditch  or  right  of  way  therefor  is  an  interest  in  real  estate, 
and  can  be  granted  only  by  an  instrument  in  writing."  But 
although  a  mere  verbal  grant  will  be  ineffectual  to  pass  title 
to  tiie  easement  it  may  furnish  a  sufficient  foundation  upon 
which  lo  lay  a  claim  of  adverse  user.^' 

Where  an  unlocated  right  of  way  is  granted  or  reserved,  the 
owner  of  the  servient  estate  may  in  the  first  instance  desig- 
nate a  reasonable  way,  and  if  he  fails  to  do  so,  the  owner  of 
the  dominant  estate  may  designate  it.^^  And  when  a  grant  or 
reservation  of  a  ditch  right  is  indefinite  in  its  terms,  it  may 
be  construed  with  reference  to  the  acts  of  the  parties  in  regard 
to  it." 

Where  a  grant  of  a  right  of  way  for  an  irrigating  ditch 
originally  indefinite  as  to  the  size  and  precise  location  of  the 
ditch  has  become  fixed  and  definite  by  the  actual  construction 
and  use  of  the  ditch,  such  grant  does  not  include  the  right  sub- 
sequently to  enlarge  or  change  the  course  of  the  ditch  or  con- 
struct a  new  ditch  upon  another  line.^^  And,  in  general,  the 
fact  that  one  has  acquired  a  right  of  way  for  a  ditch  as  orig- 
inally constructed  does  not  give  him  the  right  subsequently 
to  enlarge  the  ditch  to  the  injury  of  the  landowner.^®  This 
rule  does  not,  however,  preclude  the  making  of  such  repairs, 
improvements,  or  changes,  not  affecting  the  substance  of  the 
easement,  as  may  be  necessary  to  the  reasonable  use  and  im- 


**  Bashore  v.  Mooney,  4  Cal.  App.  276,  87  Pac.  553. 

»  McDonnell  v.  Huffine,  44  Mont.  411,  120  Pac.  792. 
See  post  §  147. 

"  Brown  v.  Ratliff ,  21  Cal.  App.  282,  131  Pac.  769. 

.  "  Ruhnke  v.  Aubeft,  58  Ore.  6,  113  Pac.  38. 

"Kern  Island  Irr.  Co.  v.  City  of  Bakersfield,  151  Cal.  403,  90  Pac. 
1052;  Colgrove  Water  Co.  v.  City  of  HoUywood,  151  Cal.  425,  90  Pac. 
1053;  Brown  v.  RatlifF,  21  Cal.  Cal.  App.  282,  131  Pac.  769. 

"•  Vestal  V.  Young,  147  Cal.  715,  82  Pac.  381;  White  Bros.  v.  Watson, 
64  Wash.  666,  117  Pac.  497 ;  Clear  Creek  Land  &  Ditch  Co.  v.  Kilkenny, 
6  Wyo.  38,  36  Pac.  819. 

See,  also,  post  §  150. 
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provement  thereof,  due  regard  being  had  to  the  rights  of 
others.2» 

Where  a  city  grants  a  right  of  way  for  an  irrigation  ditch 
in  the  streets  of  the  city,  such  grant  is  subject  to  the  right  of 
the  city  afterwards  to  regulate  the  manner  of  the  exercise  of 
the  easement,  or  to  change  the  grade  of  the  streets.^^ 

§  146.    Parol  License  to  Maintain  Ditch. 

A  parol  license  to  construct  or  maintain  an  irrigating  ditch 
across  the  land  of  the  licensor  is  revocable  at  the  will  of  the 
licensor,  at  least  so  long  as  the  licensee  has  not  expended 
money  in  making  substantial  improvements  upon  the  faith  of 
the  license,  and  ^v'hen  it  is  so  revoked  the  licensee  has  no  fur- 
ther right  under  it."  And  it  has  been  so  held  even  where  the 
licensee  had  entered  upon  the  land  and  constructed  a  ditch 
under  the  license.  ^^  According  to  the  better  view,  however,  as 
established  by  several  decisions,  where  the  licensee  has  entered 
upon  the  land  and  expended  money  in  making  substantial  im- 
provements upon  the  faith  of  the  license,  the  licensor  is 
estopped  to  revoke  the  license,  which  then  operates  as  an  irre- 
vocable grant.2*     But  a  mere  naked  license  implied  simply 


*Burris  v.  People's  Ditch  Co.,  104  Cal.  248,  37  Pac.  922;  Brown  v. 
Ratliff,  21  Cal.  App.  282,  131  Pac.  769. 

"  City  of  Nampa  v.  Nampa,  etc.,  Irr.  Dist.,  19  Idaho  779,  115  Pac.  979. 

**  McReynolds  v.  Harrigfeld,  26  Idaho  26,  140  Pac.  1096;  Geiger  v.  Mc- 
Mahon,  31  S.  Dak.  95,  139  N.  W.  958;  Weidensteiner  v.  Mally,  55  Wash. 
79,  104  Pac.  143. 

"  Weidensteiner  v.  Malley,  55  Wash.  79,  104  Pac.  143. 

See,  also,  Hathaway  v.  Yakima  Water,  Light  &  Power  Co.,  14  Wash. 
469,  44  Pac.  896,  53  Am.  St.  Rep.  874 ;  Atkinson  v.  Washington  Irr.  Co., 
44  Wash.  75,  86  Pac.  1123. 

'*Flickinger  v.  Shaw,  87  Cal.  126,  28  Pac.  268,  22  Am,  St.  Rep.  234; 
Stoner  v.  Zucker,  148  Cal.  516,  83  Pac.  808,  113  Am.  St.  Rep.  301;  Tynon 
V.  Despain,  22  Colo.  240,  43  Pac.  1039 ;  De  Graff enried  v.  Savage,  9  Colo. 
App.  131,  47  Pac.  902^  Jones  v.  Bondurant,  21  Colo.  App.  24,  120  Pac. 
1047;  Arterbum  v.  Beard,  86  Neb.  733,  126  N.  W.  379;  McPhee  v.  Kel- 
sey,  44  Ore.  193,  74  Pac.  401,  75  Pac.  713;  Shaw  v.Proffitt,  57  Ore.  192; 
109  Pac.  584;  110  Pac.  1092;  Maple  Orchard  Grove  &  Vineyard  Co.  v. 
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from  passive  acquiescence  on  the  part  of  the  landowner  in  the 
act  of  another  in  constructing  ditches,  etc.,  creates  no  inter- 
est in  the  land,  and  may  be  revoked  at  any  time  at  the  pleas- 
ure of  the  landowner,  unless  enjoyed  for  such  a  time  as  to 
raise  the  bar  of  the  statute  of  limitations.-"^  But,  of  course,  the 
revocation  of  a  right  to  use  a  ditch  does  not  terminate  the 
licensee's  water  right.  ^^ 

In  determining  whether  a  verbal  grant  of  ditch  rights  was 
tiie  grant  of  an  easement  or  a  mere  revocable  license,  the 
grantor's  intention  is  the  matter  of  prime  consideration." 

§  147.    Acquisition  by  Prescription— Estoppel. 

A  right  of  way  for  an  irrigating  ditch  over  the  land  of 
another  or  the  right  to  use  a  ditch  on  another's  land,  may  be 
obtained  by  prescription  by  adverse  user  for  the  pre- 
scriptive period.2^     To  have  this  effect,  the  user  must,  of 


Marshall,  27  Utah  215,  75  Pac.  369;  Gustin  v.  Harting,  20  Wyo.  1,  121 
Pac.  522. 

See,  also,  Sebold  v.  Rieger  (Colo.  App.),  142  Pac.  201;  Stowell  v. 
Tucker,  7  Idaho  312,  62  Pac.  1033;  Feeney  v.  Chester,  7  Idaho  329,  63 
Pac.  192;;  Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327,  9  Pac.  867. 

"Ewing  V.  Rhea  37  Ore.  583,  62  Pac.  790,  82.  Am.  St.  Rep.  783,  52 
L.  R.  A.  140,  (overruling  in  part  Curtis  v.  La  Grande  Water  Co.,  20  Ore. 
34,  23  Pac.  808) ;  Shaw  v.  Proffit,  57  Ore.  192,  110  Pac.  1092,  109  Pac. 
584. 

"  Ison  V.  Sturgill,  57  Ore.  109,  109  Pac.  579,  110  Pac:  535. 

"  McDonnell  v.  Huffine,  44  Mont.  411,  120  Pac.  792. 

"Hesperia  Land  &  Water  Co.  v.  Rogers,  83  Cal.  10,  23  Pac.  196,  17 
Am.  St.  Rep.  209 ;  Strong  v.  Baldwin,  154  Cal.  150,  97  Pac.  178 ;  Collins 
V.  Gray,  3  Cal.  App.  723,  86  Pac.  983;  Bashore  v.  Mooney,  4  Cal.  App. 
276,  87  Pac.  553;  Logan  v.  Guichard,  159  Cal.  592,  114  Pac.  989;  Malm- 
strong  V.  People's  Drain  Ditch  Co.,  32  Nev.  246,  107  Pac.  98;  Board  of 
Regents  v.  Hutchinson,  46  Ore.  57,  78  Pa<;.  983;  McEwen  v.  Preece,  45 
Wash.  612,  88  Pac.  1031. 

See,  also,  Dondero  v.  O'Hara,  3  Cal.  App.  633,  86  Pac.  985;  Malm- 
strom  V.  People's  Drain  Ditch  Co.,  32  Nev.  255,  107  Pac.  98. 

Where  the  owner  of  land  has  conducted  water  for  the  irrigation 
thereof  over  the  land  of  another  for  more  than  ten  years,  with  the  acqui- 
escence of  the  owner  of  the  servient  estate,  he  acquires  an  easement 
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course,  satisfy  the  usual  requirements  as  to  the  acquisition  of 
title  by  prescription.^®  Thus  the  user  must  be  adverse ;  a  mexe 
permissive  right  to  use,  or  maintain,  a  ditch  across  another's 
land,-  no  matter  how  long,  continued,  as  where  the  right  is 
granted  by  parol  license,  cannot  ripen  into  a  prescriptive 
right.^*^  So,  also,  if  it  appears  that  the  enjojonent  was  in  rec- 
ognition of  the  landowner's  title,  as  where  compensation  is 
paid  for  the  privilege  of  conducting  water  over  his  land,  the 
user  is  not  adverse.^^  The  use  need  not,  however,  be  exclusive 
of  the  landowner.  Thus,  one  may  acquire  a  prescriptive  right 
to  the  use  of  a  ditch  belonging  to  another  to  carry  a  limited 
quantity  of  water  although  the  owner  also  uses  the  ditch  to 
the  extent  of  its  remaining  capacity.^^  And  although  the  right 
in  the  first  instance  may  have  been  enjoyed  under  a  parol 
license,  yet,  if  claimed  adversely,  it  may  ripen  into  a  title  by 
prescription.^^ 

Again,  the  user  must  be  continuous  and  uninterrupted  for 


therein  by  prescription,  although  the  original  grant  of  such  easement 
may  have  been  by  parol.  Coventon  v.  Seufert,  23  Ore.  548,  32  Pac.  508. 
See,  also  Miller  v.  Douglas.  7  Ariz.  41;  60  Pac.  722. 

"•  See  Collins  v.  Gray,  3  Cal.  App.  723,  86  Pac.  983 ;  Bashore  v.  Mooney, 
4  Cal.  App.  276,  87  Pac.  553;  Dunn  v.  Thomas,  69  Neb.  683,  96  N. 
W.  142. 

It  is  not  necessary  that  the  ifrescriptive  right  should  have  its  origin 
in  a  grant  from  the  landowner  or  an  agreement  with  him.  Bashore  v. 
Mooney,  4  Cal.  App.  276,  87  Pac.  553. 

~  Stufflebeem  v.  Adelsbach,  135  Lai.  231,  67  Pac.  140;  Burris  v.  Rodri- 
gues,  22  Cal.  App.  645,  135  Pac.  U05;  Yeager  v.  Woodruff,  17  Utah  361, 
53  Pac.  1045;  Weidensteiner  v.  MaHy,  55  Wash.  79,  104  Pac.  143. 

"  Strong  v.  Baldwin,  137  Cal.  432,  70  Pac.  288. 

But  where  the  right  has  ripened  into  title  by  prescription,  the  subse- 
quent acceptance  of  a  lease  from  the  landowner  by  the  claimant,  who  is 
himself  in  possession  and  who  has  not  at  any  time  received  the  posses- 
sion from  the-  lessor,  does  not  estop  him  from  asserting  his  title  as 
against  such  lessor.     Strong  v.  Baldwin,  154  Cal.  150,  97  Pac.  178. 

"Bashore  v.  Mooney,  4  Cal.  App.  276,  87  Pac.  553;  Smith  v.  Hamp- 
shire, 4  Cal.  App.  8,  87  Pac.  224. 

"Holm  v.  Davis,  41  Utah  200,  125  Pac.  403;  Gustin  v.  Horting,  20 
Wyo.  1,  121  Pac.  522.  See,  also,  McDonnell  v.  Huffine,  44  Mont.  411,  120 
Pac.  792. 
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the  prescriptive  period.^*  The  claimant  need  not,  however,  use 
the  ditch  daily  throughout  the  year  to  maintain  continuity  of 
use ;  it  is  sufficient  that  he  uses  it  during  the  cropping  season 
at  such  times  as  he  needs  it;  the  omission  to  use  it  at  other 
times  is  not  an  abandonment  or  interruption  of  the  use.^® 

The  character  and  extent,  as  to  capacity  of  ditch,  etc.,  of  the 
easement  acquired  by  adverse  user  is  determined  by  the  char- 
acter and  extent  of  the  use.^^ 

The  burden  is  upon  the  claimant  to  establish  the  adverse 
character  of  the  use"  and  also  the  extent  to  which  the  user 
has  been  exercised,^^  and  that  it  had  continued  for  the  pre- 
scribed period.^^ 

Since  water  rights  and  ditch  rights  may  be  separately  owned 
and  dealt  with,  a  person  may  acquire  a  prescriptive  title  to 
ditch  rights  although  not  the  owner  but  a  mere  lessee  of  the 
water  rights  in  connection  with  which  the  ditch  rights  are 
claimed.*® 

The  title  to  a  right  of  way  or  right  to  use  a  ditch  across 
another's  land  acquired  by  prescription  is  as  effectual  and  com- 
plete as  one  obtained  by  a  conveyance,  and  unless  extinguished 
by  some  special  statutory  provision,  cpntinues  until  conveyed 
by  the  possessor  or  lost  by  another  adverse  possession  for  the 
required  time.*^ 

A  landowner  may  become  estopped  to  deny  the  right  ol 
another  to  use  an  irrigating  ditch  over  his  land  during  a  par- 
ticular season  even  though  no  prescriptive  right  to  such  use 


'  **  Johnson  v.  Hawthorne  Ditch  Co.,  32  S.  Dak.  199,  143  N.  W.  958. 

"  Hesperia  Land  &  Water  Co.  v.  Rogers,  83  €al.  10,  23  Pac.  196,  17 
Am.  St.  Rep.  209;  Strong  v.  Baldwin,  154  Cal.  150,  97  Pac.  178. 

••  Strong  V.  Baldwin,  137  Cal.  432,  70  Pac.  288 ;  Swank  v.  Sweetwater 
In.  Sl  Power  Co.,  15  Idaho  353,  98  Pac.  297. 
^  Strong  V.  Baldwin,  137  Cal.  432,  70  Pac.  288. 
*•  Strong  V.  Baldwin,  137  Cal.  432,  70  Pac.  288. 
*Rio  Grande,  etc.,  R.  Co.  v.  Kinkel,  (Tex.),  158  S.  W.  214. 
^•McDonneU  v.  Huffine,  44  Mont.  411,  120  Pac.  792, 
♦*  Strong  V.  Baldwin,  154  Cal.  150,  97  Pac.  178. 
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may  have  been  acquired.*^  But  mere  acquiescence  in  the  wrong- 
ful possession  of  a  naked  trespasser  will  not  work  an 
estoppel.*^ 

§  148.    Condemnation  of  Right  of  Way — ^In  General 

The  possibility  of  securing  the  all-important  right  of  way 
for  irrigating  ditches  could  not  safely  be  left  to  depend  upon 
the  acquiescence  of  the  landowner,  or  his  willingness  to  grant 
such  right,  either  in  no  event,  or  upon  whatever  terms  he 
might  see  fit  to  impose,  and  it  is  provided  in  the  several  arid 
states  by  cohstitution  or  statute,  or  both,  that  a  right  of  way 
across  private  as  well  as  public  lands  may  be  secured  for  irri- 
gation purposes  by  condemnation,  upon  the  payment  of  just 
compensation.** 

In  some  of  the  states,  as  in  Colorado,  the  right  of  condem- 
nation may  be  exercised,  although  the  use  of  water  for  irri- 
gation be  a  private  use.*^  The  exercise  of  the  power  of  con- 
demnation is  justified  in  Colorado  on  the  ground  of  necessity; 
and  all  lands  in  the  state  are  declared  to  be  held  in  subordina- 
tion to  the  dominant  right  of  others,  who  must  necessarily  pass 
over  them  to  obtain  a  supply  of  water  to  irrigate  their  own 
lands,  and  this  servitude  arises,  not  by  grant,  but  by  opera- 
tion of  law.*®    In  other  states,  the  statutes  authorizing  the. 


"  Tew  V.  Powar,  37  Colo.  292,  86  Pac.  342. 

"*  Johnson  v.  Hawthorne  Ditch  Co.,  32  S.  Dak.  499,  143  N.  W.  959. 

^  See  as  to  various  statutes  authorizing  condemnation,  Smith  Canal  or 
Ditch  Co.  V.  Colorado  Ice  &  Storage  Co.,  34  Colo.  485,  82  Pac.  940,  3  L. 
K.  A.  (N.  S.)  1148;  Portneuf  Irr.  Co.  v.  Budge,  16  Idaho  116,  100  Pac. 
1046,  18  Ann.  Cas.  674;  Tobey  v.  Bridgewood,  22  Idaho  566,  127  Pac. 
178;  Rio  Grande,  etc.,  R.  Co.  v.  Kinkel  (Tex.),  158  S.  W.  214;  State  v. 
Superior  Court,  59  Wash.  621,  110  Pac.  429,  140  Am.  St.  893;  Grover  Irr. 
&  Land  Co.  v.  Lovella  Ditch,  etc.,  Co.,  21  Wyo.  204,  131  Pac.  43. 

*•  See  Const.  Colo.  art.  2,  §  14. 

*•  Yunker  v.  Nichols,  1  Colo.  551.  See,  also,  opinion  of  Thatcher,  C.  J., 
in  Schilling  v.  Rominger,  4  Colo.  100. 

The  statute  granting  a  right  of  way  for  irrigating  ditches  over  the 
land,  of  others,  now  in  force  in   Colorado    (Mills'  Ann.  St.   §  2257), 
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exercise  of  the  right  of  condemnation  have  been  held  consti- 
tutional, on  the  ground  that  the  use  contemplated  is  a  public 
use.*'  But  the  Wyoming  statute  found  in  Revised  Statutes, 
899,  §  §  897-900,  was  held  unconstitutional  on  the  ground  that 


was  passed  by  the  first  legislative  assembly  of  the  then  territory  in 
1861.  In  Yunker  v.  Nichols,  1  Colo.  551,  Wells,  J.,  in  a  concurring 
opinion,  said:  "It  appears  to  me  that  this  right  must  rest  altogether 
upon  the  necessity,  rather  than  upon  the  grant  which  tie  sta  u'e  as- 
sumes to  make  *  *  *  and  existed  before  the  statuie  was  enac'ed, 
and  would  still  survive,  though  the  statute  were  repealed."  This  case 
was  decided  before  the  adoption  of  the  constitution  in  1876. 

"Oury  V.  Goodwin,  3  Ariz.  255,  26  Pac.  376;  Ellinghouse  v.  Taylor, 
19  Mon!:.  462,  48  Pac.  757;  Paxton  &  Hershey  Irr.  Canal  &  Land  Co.  v. 
Farmers'  &  Merchants'  Irr.  &  Land  Co.,  45  Neb.  884,  64  N.  W.  343; 
Nash  v.  Clark,  27  Utah  158,  75  Pac.  371,  101  Am.  St.  953,  1  L.  R.  A.  (N. 
S.)  208,  affirmed  in  198  U.  S.  361,  25  Sup.  Ct.  676;  Stale  v.  Superior 
Court,  59  Wash.  621,  110  Pac.  429,  140  Am.  St.  893. 

See/also,  Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed.  680  (mining  ditch); 
Grover  Irr.  &  Land  Co.  v.  Lovella  Ditch,  etc.,  Co.,  21  Wyo.  204,  131 
Pac.  93. 

See,  also,  as  to  condemnation  by  irrigation  companies,  pos"^,  §  236, 
Where,  in  a  proceeding  to  condemn  a  strip  of  defendant's  land  for  a 
canal,  the  complaint  alleged  that  "the  uses  for  which  said  water  is  in- 
tended and  designed  are  mining,  irrigation,  manufacturing,  and  house- 
hold and  domestic  purposes;  that  the  line  of  said  canal  has  been  sur- 
veyed and  located  upon  the  ground,  and  marked  out,  etc. ;  *  *  *  that 
along  said  line  of  canal  there  are  many  valuable  mining  claims,  and 
a  large  body  of  undeveloped  mining  land,  besides  much  agricultural 
land;  that  said  mining  claims  cannot  be  worked,  nor  can  said  mineral 
land  be  developed,  nor  can  said  agricultural  land  be  profitably  culti- 
vated, without  water  brought  upon  the  same  by  artificial  means;  that 
said  canal  is  intended  to  and  will  supply  this  want  by  the  sale  and 
distribution  of  said  water  along  its  line,  and  at  its  terminus  at  Thomp- 
son's Flat,  and  such  is  the  design  and  intention  of  the  plaintiff;  and  he 
aver  that  it  is  a  public  use,  and  that  he  is  in  charge  thereof;  *  *  * 
that  the  taking  of  a  portion  of  said  land  of  the  defendant  for  said  use 
is  necessary,"  etc., — ^this  was  held  to  be  a  sufficient  averment  of  a  public 
use  to  bring  the  case  within  the  provisions  of  Code  Civ.  Proc.  Cal.  § 
1238,  and  Const.  Cal.  art.  14,  §  1.  Cummings  v.  Peters,  56  Cal.  593. 

The  Washington  act  of  March  14,  1899  (Laws  1899,  p.  261,  c.  131), 
providing  for  the  condemnation  of  a  right  of  way  for  irrigating  ditches 
is  constitutional.  Weed  v.  Goodwin,  36  Wash.  31,  78  Pac.  36.  See,  also. 
State  V.  Superior  Court,  59  Wash.  621,  40  Pac.  429,  140  Am.  St.  893. 
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it  failed  to  provide  for  due  notice  to  the  landowner  of  the 
time  and  place  when  he  might  be  heard  as  to  the  amount  of 
damages  to  be  assessed/^ 

A  statute  providing  for  the  condemnation  of  a  right  of 
way  for  irrigation  ditches,  etc.,  has  no  extraterritorial  effect, 
and  will  not  be  construed  to  authorize  the  condemnation  of 
land  within  the  state  for  a  headgate  and  parts  of  a  ditch  to  be 
used  for  the  irrigation  of  lands  lying  in  another  state.*® 

Under  the  Nebraska  law  an  applicant  for  the  appropriation 
of  water  for  irrigation  cannot  prosecute  the  work  and  con- 
demn a  right  of  way  for  his  ditch  until  he  has  a  permit  from 
the  state  board  to  divert  the  water  to  specific  lands  described 
in  his  application,  and  injunction  will  lie  to  prevent  the  con- 
struction of  the  ditch  without  such  authority.^*^ 

It  is  to  be  noted  that,  where  a  statute  confers  a  right  of  way 
for  an  irrigating  ditch  over  the  land  of  another,  a  person  can- 
not, by  the  mere  force  of  the  statute,  go  upon  such  land  with- 
out the  owner's  consent,  and  construct  a  ditch.  Before  such 
right  may  be  exercised,  it  must  be  first  definitely  ascertained 
by  a  proper  proceeding  in  eminent  domain." 

§  149.    Right  of  Condemliation  Limited. 

While  the  irrigator  is  given  the  absolute  right  of  way  over 
the  lands  of  others  for  the  construction  of  his  irrigating 
ditches,  etc.,  it  is  proper  that  this  privilege  should  be  exer- 
cised with  a  due  regard  to  the  rights  of  the  owners  of  the 
land  thus  burdened. 

Tn  Colorado  a  statute  has  been  passed  limiting  the  right  of 
condemnation  for  the  protection  of  the  landowner.    By  this 


*■  Sterrit  v.  Young,  14  Wyo.  146,  82  Pac.  946. 

*"  Grover  Irr.  &  Land  Co.  v.  Lovena  Ditch,  etc.,  Co.,  21  Wyo.  204,  131 
Pac.  43. 

"•Castle  Rock  Irr.,  Canal  &  Power  Co.  v.  Jurisch,  67  Neb.  337,  93 
N.  W.  690. 

"Emerson  v.  Eldorado  Ditch  Co.,  18  Mont.  247,  44  Pac.  969;  Toyaho 
Creek  Irr.  Co.  v.  Hu*  chins,  21  Tex.  Civ.  App.  274,  52  S.  W.  101. 


262  LAW  OF. IRRIGATION  §149 

statute  it  is  provided  that  no  tract  or  parcel  of  improved  or 
occupied  land  in  the  state  shall,  without  the  written  consent  of 
the  owner,  be  burdened  with  two  or  more  irrigating  ditches 
for  the  conveyance  of  water  to  other  lands,  where  all  the  water 
necessary  to  be  conveyed  through  such  property  can  be  con- 
veyed in  a  single  ditch.'^^  This  act  does  not  conflict  with  the 
constitutional  provisions  granting  a  right  of  way  for  the  con- 
struction of  ditches,  but,  while  recognizing  the  privilege,  sim- 
ply undertakes  to  regulate  the  exercise  thereof,  so  as  to  inflict 
the  least  possible  inconvenience  and  injury  upon  the  owner  of 
the  servient  estate.*^^  It  has  been  held  by  the  Colorado  court 
of  appeals  that  the  provisions  of  this  act  are  intended  for  the 
protection  of  private  landowners,  and  cannot  be  invoked  by  an 
irrigation  company  in  a  proceeding  by  a  rival  company  to  con- 
demn a  right  of  way  across  the  land  of  the  former.^* 

Provisions  similar  to  the  Colorado  act  are  found  in  the  stat- 
utes of  Oregon'^''  and  Nebraska  relating  to  ditch  companies. 
The  Nebraska  statute,  which  provides  that  "no  tract  of  land 
shall  be  crossed  by  more  than  one  ditch,"  etc.,  is  somewhat 
more  general  in  its  terms  than  that  of  Colorado,  and  is  held 
to  include  the  property  of  corporations,  as  well  as  of  natural 
persons.'* 


«  Mills'  Ann.  St.  §  2261. 

"  Tripp  V.  Overocker,  7  Colo.  72,  1  Pac.  695. 


•*  San  Luis  Land  Canal  &  Imp.  Co.  v.  Kenilworth  Canal  Co.,  3  Colo. 
App.  244,  32  Pac.  860. 

"  Laws  Ore.  1891,  p.  56,  §§  12,  13. 

"Paxton  &  Hershey  Irr.  Canal  &  Land  Co.  v.  Farmers'  &  Merchants' 
Irr.  &  Land  Co.,  45  Neb.  884,  64  N.  W.  348.  This  case,  in  the  supreme 
court  of  Nebraska,  was  an  appeal  from  a  decree  of  the  Lincoln  county 
district  court,  dismissing  the  action  of  the  plaintiff  company,  whereby 
it  sought  to  prevent  the  appropriation  by  the  defendant  company  of  a 
right  of  way  through  its  lands  for  an  irrigating  canal,  under  the  pro- 
visions of  the  Rayner  irrigation  law  of  1889.  The  plaintiff  contended  that 
it  was  within  the  exception  contained  in  section  3,  art.  1,  of  the  act,  as 
follows:  ''No  tract  of  land  shall  be  crossed  by  more  than  one  ditch, 
canal,  or  lateral  without  the  written  consent  and  agreement  of  the  owner 
thereof,  if  the  first  ditch,  canal,  or  lateral  can  be  made  to  answer  the 
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Another  provision  in  the  Colorado  statute  for  the  protec- 
tion of  the  landowner  is  that  the  ditch  shall  be  constructed 
over  the  shortest  and  most  direct  route  practicable  upon  which 
such  ditch  can  be  constructed  with  uniform  grade,  and  dis- 
charge the  water  at  a  point  whence  it  can  be  conveyed  to  the 
place  of  use.'^ 

§  ISO.  "  Enlargement  of  Ditch  Already  Constructed. 

The  Colorado  statute  contains  a  further  provision,  by  which 
effect  is  given  to  the  provisions  considered  in  the  preceding 


purpose  for  which  the  second  is  desired  or  intended."  The  district  court 
decreed  that  this  section  was  not  applicable  to  the  facts  in  the  case, 
for  the  reason  that  the  defendant's  contemplated  ditch  was  not  being 
constructed  for  the  purpose  of  irrigating  the  lands  crossed  by  the  plain- 
tiff's ditch,  nor  the  lands  lying  under  it,  but  for  the  iilrigation  of  lands 
lying  beyond  and  below  it,  and  that  the  defendant  was  entitled  to  cross 
the  plaintiff's  lands  for  the  purpose  of  constructing  its  ditch,  on  comply- 
ing with  the  requirements  of  law  for  that  purpose.  The  supreme  court 
affirmed  this  decree.  Post,  J.  after  referring  to  the  Colorado  decision 
above  cited,  said:  "We  are,  however  unable  to  accept  that  case  as  an 
authoritative  interpretation  of  our  statute.  The  term,  'no  tract  of  land,' 
as  employed  without  qualifications,  must  be  held  to  include  the  property 
of  corporations,  as  well  as  natural  persons,  and  such  would  have  been 
the  construction  had  the  statute  read,  'the  land  of  no  person  shall  be 
crossed,"  etc.  [citing  authorities].  But  we  reach  the  same  conclusion 
as  the  district  court, — ^presumably  by  the  same  course  of  reasoning. 
♦  ♦  *  Referring  again  to  the  proviso  involved,  we  are  first  impressed 
with  the  fact  that  the  primary  object  thereof  is  the  protection  of  land- 
owners, rather  than  the  proprietors  of  irrigating  ditches.  True,  both 
characters  may,  as  in  this  instance,  be  united  in  one  person  or  corpora- 
tion, but  such  cases  are  exceptions,  and  apparently  not  within  the  con- 
templation of  the  legislature.  It  is,  in  the  second  place,  noticeable  that 
the  act  is  silent  respecting  the  terms  and  conditions  upon  which  one 
irrigating  company  may  make  use  of  the  canal  or  ditch  of  another.  Nor 
is  the  proprietor  of  such  a  ditch  required  to  supply  water  upon  any 
terms  to  a  rival  corporation.  We  are,  after  a  careful  analysis  of  the 
language  of  the  ejcception>  unable  to  say  that  it  contemplates  the  con- 
necting of  different  canals,  or  that  it  imposes  upon  one  irrigating  com- 
pany any  duty  to  supply  water  to  the  patrons  of  another.  What  the- 
statute  implies  is  "that  no  tract  of  land  shall,  without  the  consent  of 
the  owner,  be  burdened  with  two  or  more  ditches  for  the  watering  of 
the  same  territory." 

Mills'  Ann.  St.  §2262;  Downing  v.  Moore,  12  Colo.  316,  20  Pac.  766. 
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section,  which  prohibits  a  person  who  has  constructed  a  pri- 
vate ditch  to  convey  water  through  the  lands  of  another  from 
prohibiting  or  preventing  other  persons  from  enlarging  or 
lising  such  ditch  in  common  with  him.^*  This  section  applies 
only  to  ditches  constructed  through  the  lands  of  others,  to 
convey  water  to  other  lands,  and  not  to  ditches  constructed  bj?^ 
a  landowner  on  his  own  land  for  the  irrigation  of  such  land 
exclusively/®  The  ditches  subject  to  enlargement  and  joint 
use  imder  this  section  are  strictly  private  ditches,  and  such 
as  are  used  to  convey  water  across  the  land  of  another  to  irri- 
gate the  adjoining  land  of  the  person  or  corporation  owning 
the  ditch.  A  city  cannot,  by  virtue  of  this  section,  acquire  the 
right  to  enlarge  and  use,  for  the  purpose  of  supplying  its  citi- 
zens with  water,  a  ditch  used  for  the  carriage  of  water  for  hire 
to  the  public  generally.®^  But  the  mere  fact  that  the  ditch  is 
owned  by  an  incorporated  company  does  not  exempt  it  from 
the  operation  of  the  statute,  where  such  ditch  is  used  for  pri- 
vate, and  not  for  public,  purposes.®^ 

The  using  or  enlarging  of  the  ditch  of  another  without  his 
consent  is  as  much  a  taking  or  damaging  of  private  property, 
within  the  meaning  of  the  constitution,  as  would  be  appro- 
priating a  right  of  way  therefor  in  the  first  instance,  and  the 
owner  of  such  ditch  is  entitled  to  just  compensation,  to  be 
determined  in  the  manner  required  by  law.  And  the  section 
under  consideration,  though  otherwise  constitutional,  has  been 
held  unconstitutional,  in  that,  by  providing  for  such  enlarge- 
ment or  use  upon  the  payment  to  the  ditch  owner  of  a  reason- 
able proportion  of  the  cost  of  constiniction  of  the  ditch,  it 
limits  or  directs  the  compensation  to  be  paid  for  the  prop- 
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Mills'  Ann.  St.  §  2263.  See,  also,  Laws  Ore.  1891,  p.  56,  §  13.  As 
to  proceedings  under  the  Colorado  statute,  see  Sand  Creek  Lateral  Irr. 
Co.  V.  Davis,  17  Colo.  326,  29  Pac.  742. 

"•Downing  v.  More,  12  Colo.  316,  20  Pac.  766,  modifying  Tripp  v. 
Overocker,  7  Colo.  72,  1  Pac.  695. 

•"Junction  Creek  &  N.  D.  D.  &  I.  Ditch  Co.  v.  City  of  Durango,  21 
Colo.  194,  40  Pac.  356. 

•*  Sand  Creek  Lateral  Irr.  Co.  v.  Davis,  17  Colo.  326,  29  Pac.  742. 
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erty,  instead  of  leaving  this  to  be  determined  as  provided  by 
the  afcate  constitution.  The  rest  of  the  act,  however,  stands 
as  a  valid  statute,  when  taken  in  connection  with  other  stat- 
utes and  the  constitutional  provisions  upon  the  same  subject.^^ 

The  enlargement  or  improvement  of  a  ditch  under  this»  stat- 
ute must  be  made  at  the  expense  of  the  person  desiring  it. 
The  owner  of  the  ditch  cannot  be  required  to  perform  work 
or  make  expenditures  for  the  purpose  of  adapting  his  ditch 
to  the  use  of  another.^^  Where  a  ditch  is  enlarged  and  ex- 
tended by  others  than  the  original  owners,  the  cost  of  repairs 
upon  the  new  ditch  from  the  terminus  of  the  old  is  not  charge- 
able upon  the  original  proprietors  of  the  old,  but  the  keeping 
of  the  headgate  and  the  ditch  to  its  original  terminus  in*  repair 
is  the  duty  of  both  sets  of  owners,  the  ^pense  to  be  adjusted 
upon  an  equitable  basis.®* 

It  is  to  be  noted  that  a  person  does  not,  by  acquiring  a  right 
of  way  for  a  ditch  across  the  land  of  another,  acquire  the 
right  to  subsequently  enlarge  such  ditch,  and  if  he  so  enlarges 
it  without  the  consent  of  the  landowner,  he  will  be  liable  to 
the  latter  in  damages.®^  The  landowner,  however,  by  tacitly 
permitting  the  enlargement  may  become  estopped  to  object  to 
it.«« 

In  Utah  the  statutes  provide  for  the  acquisition  of  the  right 
to  enlarge  and  use  an  existing  irrigating  ditch  belonging  to 
another  upon  the  payment  of  compensation  to  the  owner.  A 
proceeding  under  the  statute  to  obtain  the  right  to  enlarge  a 
ditch  is  controlled  by  the  principles  governing  condemnation 


•*  Tripp  V.  Overocker,  7  Colo.  72,  1  Pac.  695.  As  to  compensation^  see 
Sand  Creek  Lateral  Irr.  Co.  v.  Davis  17  Colo.  326,  29  Pac.  742. 

"  Sand  Creek  Lateral  Irr.  Co.  v.  Davis,  17  Colo.  326,  29  Pac.  742. 

•*  Patterson  v.  Brown  &  Champion  Ditch  Co.,  3  Colo.  App.  511,  34. 

"  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  62  (citing  the  text) ; 
Clear  Creek  Land  &  Ditch  Co.  v.  Kilkenny,  5  Wyo.  38,  36  Pac.  819.  As 
to  enlargement  by  contract  with  the  ditch  owner,  see  Chicosa  Irr.  Ditch 
Co.  V.  El  Moro  Ditch  Co.,  10  Colo.  App.  276,  50  Pac.  731. 

••  Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327,  9  Pac.  867. 
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proceedings  in  general.^^  Such  condemnation  proceedings  may 
also  be  maintained  in  Idaho.®® 

§  151.    Condemnation  Proceedings. 

The  manner  of  exercising  the  right  of  condemnation  is  regu- 
lated in  the  several  states  by  statute.^®  Thus,  in  Colorado,  the 
act  on  the  subject  of  eminent  domain  prescribes  a  complete 
system  of  procedure  for  the  taking  or  damaging  of  private 
property,  and  determining  the  compensation  therefor  when 
such  taking  or  damaging  is  authorized  by  law.  Proceedings 
under  the  act  are  special  proceedings,  and  differ  in  many 
respects  from  ordinary  civil  actions  under  the  Code.     The 

« 

provisions  of  the  Code  are  therefore  inapplicable  to  such  pro- 
ceedings.^® In  Colorado,  the  county  court  has  concurrent  juris- 
diction with  the  district  court  to  entertain  condemnation  pro- 
ceedings to  secure  a  right  of  way  where  the  amount  of  dam- 
ages and  the  value  of  the  land  taken  are  within  the  money 
limit  placed  upon  its  jurisdiction.^^ 


•'Tanner  v.  Provo  Bench  Canal  &  Irr.  Co.,  40  Utah  105,  121  Pac.  384; 
Salt  Lake  City  v.  East  Jordan  Irr.  Co.,  40  Utah,  126,  121  Pac.  592. 

"  Portneuf -Marsh  Valley  Irr.  Co.  v.  Portneuf  Irr.  Co.,  19  Idaho  583, 
114  Pac.  19. 

•  Consult  the  statutes  of  the  several  states  on  the  subject  of  eminent 
domain.  As  to  condemnation  proceedings,  see  Smith  Canal  or  Ditch  Co. 
V.  Colorado  Ice  &  Storage  Co.,  34  Colo.  485,  82  Pac.  940,  3  L.  R.  A. 
(N.  S.)  1148;  Schneider  v  Schneider,  36  Colo.  518,  86  Pac.  347;  Salt 
Lake  City  v.  East  Jordan  Irr.  Co.,  40  Utah  126,  121  Pac.  592;  Weed  v. 
Goodwin,  36  Wash.  31,  78  Pac.  36;  Grover  Irr.  &  Land  Co.  v.  Lovella 
Ditch,  etc.,  Co.,  21  Wyo.  204,  131  Pac.  43. 

The  right  of  a  purely  private  party  to  condemn  a  right  of  way  for 
a  ditch  to  convey  water  to  his  lands  for  domestic,  agricultural,  and 
mining  purposes  is  guaranteed  by  the  constitution  of  Colorado^^  and  the 
manner  of  exercising  the  right  is  regulated  by  statute.  Downing  v. 
More,  12  Colo.  316,  20  Pac.  766. 

'''Tripp  V.  Overocker,  7  Colo.  72,  1.  Pac.  695;  Knoth  v.  Barclay,  8  Colo. 
300,  6  Pac.  924. 

"  Southwestern  Land  Co.  v.  Hickory  Jackson  Ditch  Co.,  18  Colo.  489, 
.33  Pac.  275;  Otero  Canal  Co.  v.  Fosdick,  20  Colo.  522,  39  Pac.  332;  Sievers 
V.  Garfield  County  Court,  11  Colo.  App.  147,  52  Pac.  634. 
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The  fact  that  the  party  seeking  to  condemn  a  right  of  way 
for  a  ditch  has  not  already  acquired  a  vested  right  to  the  use 
of  water  by  appropriation  does  not  defeat  his  right  to  main- 
tain the  proceedings,  the  procuring  of  the  right  of  way  and 
the  construction  of  the  ditch  necessarily  preceding  the  making 
of  the  appropriation." 

§  152.    Assessment  of  Damages. 

The  mode  of  ascertaining  the  amount  of  compensation  to 
be  paid  for  property  taken  or  injured  for  the  construction  of 
irrigating  ditches,  etc.,  is  prescribed  by  the  various  statutes 
and  constitutional  provisions  covering  the  law  of  eminent 
domain."  And  w^here  the  state  constitution  provides  that  the 
compensation  for  taking  or  damaging  private  property  against 
the  owner's  consent  must  be  ascertained  in  a  particular  man- 
ner, as  by  a  jury  or  board  of  commissioners,  this  requirement 
is  imperative,  and  the  legislature  is  powerless  to  dispense  with 
it.^* 

All  damages,  present  and  prospective,  that  are  the  natural, 
necessary,  or  reasonable  incident  of  the  improvement,  must 
be  assessed  in  the  condemnation  proceedings,  not  including, 
however,  such  as  may  arise  from  the  negligent  or  unskilful 
construction  or  use  thereof.  And  where  damages  have  been 
assessed,  and  payment  made  and  accepted,  there  can  be  no  sub- 
sequent recovery  for  an  injury  which  should  have  been,  but 
was  not,  considered  in  computing  the  damages.  Thus,  an 
injury  to  land  resulting  from  seepage  and  leakage  from  a  canal 
or  reservoir  ought  to  be  anticipated,  and  damages  therefor 
included  in  the  original  assessment,  and  no  damages  for  such 


"  Schneider  v.  Schneider,  36  Colo.  518,  86  Pac.  347. 

"  See  Portneuf  Irr.  Co.  v.  Budge,  16  Idaho  116,  100  Pac.  1046,  18  Am. 
Cas.  674.  For  verdict  assessing  damages  held  sufficient,  see  Ft.  Lyons 
Canal  Co.  v.  Famam,    Colo.    109  Pac.  861. 

"  Tripp  V.  Overocker,  7  Colo.  72,  1  Pac.  695. 
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injury  can  be  recovered  in  a  subsequent  action,  except  so  far 
as  the  injury  results  from  negligence  or  unskilfulness." 

§  153.    Right  of  Way  Over  Public  Lands^Acts  of  1866  and 
1870. 

The  act  of  congress  of  1866  and  the  amendatory  act  of  1870 
acknowledge  and  confirm  a  right  of  way  for  the  construction 
of  ditches  and  qanals  in  favor  of  persons  who,  by  priority  of 
possession,  have  acquired  vested  rights  to  the  use  of  water  on 
the  public  domain,  and,  by  the  terms  of  the  statute,  all  persons 
who  acquire  title  to  the  land  from  the  government  after  the 
construction  of  ditches  or  reservoirs  used  in  connection  with 
such  water  rights  take  the  same  subject  to  the  burden  of  such 
easements.  This  statute  constitutes  a  grant  of  a  right  of 
way  over  the  public  land  for  the  purposes  specified/^ 

By  the  act  of  1870,  patents  granted,  or  pre-emptions  or 
homesteads  allowed,  are  declared  to  be  subject  to  rights  to 
ditches  and  reservoirs  used  in  connection  with  water  rights 
acquired  under  the  act  of  1866.    The  act  of  1866  contains  a 


'•  Denver  City  Irr.  &  Water  Co.  v.  Middaugh,  12  Colo.  434,  21  Pac.  565. 
See,  also,  Turpen  v.  Turlock  Irr.  Dist.,  141  Cal.  1,  74  Pac.  295. 

Where  one  has  recovered  the  full  market  value  of  his  land  as  per- 
manently destroyed  by  the  construction  of  an  irrigation  ditch  he  cannot 
also  recover  for  loss  of  crops  subsequently  planted  thereon.  Larimer 
&  Weld  Irr.  Co.  v.  Landers  (Colo.  App.),  141  Pac.  517. 

"Bev.  St.  U.  S.  §§  2339,  2340;  Jennison  v.  Kirk,  98  U.  S.  453;  Broder 
V.  Water  Co.,  101  U.  S.  274;  Tynon  v.  Despain,  22  Colo.  240,  43  Pac. 
1039;  Farmers'  High  Line  Canal  &  Res.  Co.  v.  Moon,  22  Colo.  560,  45 
Pac  437;  Nippel  v.  Forker,  26  Colo.  74,  56  Pac.  577,  affirming  9  Colo. 
App.  106,  47  Pac.  766;  Edwards  v.  Roberts  (Colo.  App.),  144  Pac.  856; 
Cottonwood  Ditch  Co.  v.  Thorn,  39  Mont.  115,  121,  101  Pac.  875,  104  Pac. 
281;  Rasmussen  v.  Blust,  85  Neb.  198,  120  N.  W.  184,  122  N.  W.  862. 
Shoemaker  v.  Hatch,  13  Nev.  261. 

See  further  as  to  these  statutes,  ante,  §§  81-87.  One  may  construct 
an  irrigating  ditch  on  unoccupied  public  land,  and  is  not  liable  to  a  subse- 
quent settler  thereon  for  damages  for  digging  the  ditch.  Shoemaker 
V.  Hatch,  13  Nev.  261.  See,  also.  Miller  v.  Douglas,  7  Ariz.  41,  60  Pac. 
722. 
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proviso  that  whenever  any  person  or  peysons  shall,  in  the  con- 
struction of  any  ditch  or  canal,  injure  or  damage  the  posses- 
sion of  any  settler  on  the  public  domain,  the  party  commit- 
ting such  injury  or  damage  shall  be  liable  therefor  to  the  party 
injured." 

It  is  held  that  this  proviso  does  not  grant  rights  of  way 
where  none  existed  before,  nor  confer  additional  rights  upon 
owners  of  ditches  subsequently  constructed.  An  appropriator 
cannot,  as  against  a  subsequent  homestead  settler,  enter  upon 
land  in  the  possession  of  the  latter,  for  the  purpose  of  chang- 
ing his  point  of  diversion,  or  shifting  the  line  of  his  ditch,  and 
constructing  new  waterways,  without  the  settler's  consent." 
Further,  the  statutes  secure  rights  as  against  subsequent  pat- 
entees only  so  far  as  may  be  necessary  in  connection  with  the 
appropriation  of  water.  Thus  a  ditch  owner  has  no  right 
under  the  statutes  needlessly  to  discharge  waste  water  from 
his  ditch  upon  land  patented  after  his  appropriation  to 
-another,  and  a  mere  user  of  the  land  for  such  purpose  before 
patent  confers  no  rights.^®  It  has  also  been  held  that  the  acts 
of  Congress  protect  the  irrigator  in  the  enjoyment  of  a  right 
of  way  only  where  such  right  of  way  is  necessary,  and  where 
it  appears  that  the  right  of  way  claimed  was  merely  a  con- 
venience, or  was  desired  as  a  means  of  avoiding  the  state 


"  For  text  of  statutes  see  ante,  §§  81,  85. 

"McGuire  v.  Brown,  106  Cal.  660,  39  Pac.  1060,  30  L.  R.  A.  384;  White 
Bros.  V.  Watson,  64  Wash.  666,  117  Pac.  497. 

The  acquisition  of  a  right  of  way  over  unoccupied  government  land 
confers  po  right  to  change  the  line  of  the  ditch  or  to  extend  the  ditch 
as  against  a  subsequent  grantee  of  the  land  from  the  government; 
such  grantee  takes  the  land  subject  only  to  the  right  of  way  as  it  existed 
at  the  tiifie  he  acquired  his  right  to  the  land,  and  he  may  resist  or 
restrain  any  attempt  by  the  owner  of  the  right  of  way  to  alter  or  en- 
large it.    Vestal  v.  Young,  147  Cal.  715,  82  Pac.  381. 

Upon  the  same  principle  the  ditch  owner  has  no  right  to  change  the 
character  of  the  easement,  as  by  substituting  a  pipe  line  for  an  open 
ditch. .  Oliver  v.  Agasse,  132  Cal.  298,  64  Pac.  401,  following  Allen  v.  San 
Jose  Land  &  Water  Co.,  92  Cal.  138,  28  Pac.  215,  15  L.  R.  A.  93. 
Boglino  V.  Giorgetta,  20  Colo.  App.  338,  78  Pac.  612. 


n 
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laws  as  to  the  maintenance  of  a  proper  headgate,  the  claimant 
will  not  be  protected  therein  as  against  a  subsequent  pat- 
entee of  the  government.®^ 

A  right  of  way  or  easement  over  public  land  under  the  acts 
of  1866  and  1870  can  be  claimed  only  for  such  ditches  and 
reservoirs  as  are  used  in  connection  with  vested  and  accrued 
water  rights,  and  a  person  cannot  claim  an  easement  over 
public  land  for  a  ditch  or  reservoir  under  these  acts  unless 
he  has  first  acquired  a  vested  and  accrued  water  right,  in 
connection  with  which  such  ditch  or  reservoir  is  to  be  used.®* 
And  such  rights  do  not  vest  so  as  to  perfect  the  appropriator's 
title  under  the  statute  until  the  actual  completion  of  the 
ditch  or  reservoir.®^ 

The  government  grant  applies  only  to  the  public  lands;  it 
does  not  operate  as  to  land  which  has  been  withdrawn  from 
the  public  domain  by  homestead  entry;  and  if  the  land  was 
already  subject  to  the  burden  of  a  ditch  at  the  time  of  the 
entry,  such  burden  cannot  be  added  to  by  the  construction, 
under  the  act  of  Congress,  of  an  additional  ditch  after  such 


*  Boglino  V.  Giorgetta,  20  Colo.  App.  338,  78  Pac.  612. 

"  Nippel  V.  Forker,  26  Colo.  74,  56  Pac.  577. 

"Bear  Lake  Irr.  Co.  v.  Garland,  164  U.S.  1,  17  Sup  Ct.  7;  United 
States  V.  Bickey  Land  &  Cattle  Co.,  164  Fed.  496;  Jarvis  v.  Statd  Bank 
of  Ft.  Morgan,  22  Colo.  309,  45  Pac.  505;  Crane  Falls  Power  &  Irr.  Co. 
V.  Snake  River  Irr.  Co.,  24  Idaho  63,  133  Pac.  655. 

"  Campbell  v.  Flannery,  32  Mont.  119,  79  Pac.  702,  80  Pac.  240. 

Where  a  settler  on  unsurveyed  public  land  took  possession  of  and  con- 
structed a  ditch  across  the  land,  it  was  held  that  he  acquired  a  right 
of  way  therefor  although  afterwards  such  land,  "when  surveyed,  was 
found  to  be  within  the  grant  of  the  Northern  Pacific  Railroad  Company, 
and  a  purchaser  from  the  railroad  company  took  no  title  to  the  ditch. 

Childs  V.  Sharai,  8  Idaho  378,  69  Pac.  111. 

Where  a  landowiler  holding  under  a  desert  land  entry  relinquished  this 
entry  and  at  the  same  time  made  a  homestead  entry  of  the  same  land,  it 
was  held  that  the  land  did  not,  on  such  relinquishment,  revert  to  t^ 
United  States  so  as  to  become  subject  to  the  construction  of  irrigating 
ditches  thereon  under  the  statutes  giving  a  right  of  way  over  -public 
lands.    Clear  Creek  Land  &  Ditch  Co.  v.  Kilkenny,  5  Wyo.  88,  36«Pac.  819 
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As  has  been  pointed  out  in  a  previous  section,  the  rights 
of  a  grantee  of  government  land  date  from  his  initiatory  act 
to  acquire  title  and  not  merely  from  the  date  of  the  patent," 
and  hence  when  his  patent  is  issued  to  him  it  is  subject  to 
such  rights  only  as  may  have  been  acquired  over  the  land 
before  his  first  entry  upon  tiie  land  for  the  purpose  of  ac- 
quiring title,  and  is  not  subject  to  rights  of  way  for  ditches 
constructed  after  the  filing  of  the  homestead  claim  but  before 
the  issuance  of  the  patent.®*  A  person  in  possession  of  pub- 
lic land,  who  has  made  improvements  thereon,  but  has  taken 
no  steps  to  secure  title  to  the  land,  is  not  entitled  to  compen- 
sation for  any  of  the  land  taken  or  injured  by  the  construction 
of  an  irrigating  ditch  by  another,  but  tiie  most  he  can  claim 
is  compensation  for  injury  or  damage  to  his  improvements, 
caused  by  the  construction  of  the  ditch.®® 

It  has  been  declared  that  a  ditch  constructed  on  unoccupied 
public  land  is  held  by  grant  and  the  owner  does  not  forfeit 
his  right  thereto  by  mere  nonuser.®^  Stated  thus  broadly  this 
doctrine  is  of  doubtful  soundness.  The  better  doctrine  seems 
to  be  that  the  owner  of  an  irrigating  ditch  constructed  on  the 
public  domain  has  only  a  conditional  title  to  a  right  of  way 
therefor  dependent  upon  his  completing  his  appropriation  as 
originally  contemplated  and  also  upon  his  continued  use  of 
the  water.  As  the  right  to  the  water  depends  upon  these 
conditions  and  may  be  lost  by  nonuser,  it  would  seem  that 
the  incidental  ditch  right  is  subject  to  the  same  conditions.®® 


"  See  ante,  §87;  Bucknum  v.  Johnson,  21  Wyo.  26,  127  Pac.  904. 

"Atkinson  v.  Washington  Irr.  Co.,  44  Wash.  75,  86  Pac.  1123  (dis- 
approving a  contrary  decision  in  Tynon  v.  Despain,  22  Colo.  240,  43 
Pac.  1039).  See,  also,  McGuire  v.  Brown,  106  Cal.  660,  39  Pac.  1060, 
30  L.  B.  A.  384. 

"•  Knoth  V.  Barclay,  8  Colo.  300,  6  Pac.  924.  See,  also,  Farmers'  High 
Line  Cilnal  &  Reservoir  Co.,  v.  Moon,  22  Colo.  560,  45  Pac.  437. 

"Ada  County  Farmers'  Irr.  Co.  v.  Fanners'  Canal  Co.,  5  Idaho  793, 
51  Pac.  990,  following  Welch  v.  Garrett,  5  Idaho  639,  51  Pac.  405  (min- 
ing case) . 

"  Crane  Falls  Power  &  Irr.  Co.  v.  Snake  Biver  Irr.  Co.,  24  Idaho  63, 
133  Pac.  655 ;  Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327,  9  Pac.  867. 
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§  154.     Act  of  March  3^  1891,  and  Later  Acts. 

By  an  act  of  Congress  approved  March  3,  1891,®°  it  is  pro- 
vided : 

Sec.  18.  That  the  right  of  way  through  the  public  lands 
and  reservations  of  the  United  States  is  hereby  granted  to 
any  canal  or  ditch  company  formed  for  the  purpose  of  irriga- 
tion, and  duly  organized  under  the  laws  of  any  state  or  terri- 
tory, which  shall  have  filed  or  may  hereafter  file,  with  the 
secretary  of  the  interior  a  copy  of  its  articles  of  incorpora- 
tion, and  due  proofs  of  its  organization  under  the  same,  to  the 
extent  of  the  ground  occupied  by  the  water  of  the  reservoir 
and  of  the  canal  and  its  laterals,  and  fifty  feet  on  each  side 
of  the  marginal  limits  thereof;  also  the  right  to  take  from 
the  public  lands  adjacent  to  the  line  of  the  canal  or  ditch, 
material,  earth  and  stone  necessary  for  the  construction  of 
such  canal  or  ditch :  provided,  that  no  such  right  of  way  shall 
be  so  located  as  to  interfere  with  the  proper  occupation  by  the 
government  of  any  such  reservation,  and  all  maps  of  location 
shall  be  subject  to  the  approval  of  the  department  of  the  gov- 
ernment having  jurisdiction  of  such  reservation;  and  the 
privilege  herein  granted  shall  not  be  construed  to  interfere 
with  the  control  of  water  for  irrigation  and  other  purposes 
under  authority  of  the  respective  states  or  territories. 

Sec.  19.  That  any  canal  or  ditch  company  desiring  to  se- 
cure the  benefits  of  this  act  shall,  within  twelve  months  after 
the  location  of  ten  miles  of  its  canal,  if  the  same  be  upon  sur- 
veyed lands,  and,  if  upon  unsurveyed  lands,  within  twelve 
months  after  the  survey  thereof  by  the  United  States,  file 


"26  Stat.  p.  1101-1102;  6  Fed.  St.  Ann.  508-510.  See  Cottonwood 
Ditch  Co.  V.  Thorn,  39  Mont.  121,  104  Pac.  281;  Whitmore  v.  Pleasant 
VaUey  Coal  Co.,  27  Utah  284,  75  Pac.  748. 

Under  Sec.  20  of  the  statute  a  reservoir  location  is  forfeited  as  to 
uncompleted  parts  of  the  reservoir  where  the  reservoir  is  not  completed 
within  five  years,  and  the  state  courts  may  determine  the  question  of 
forfeiture.    Baldridge  v.  Leon,  etc.,  Co.,  20  Colo.  App.  518,  80  Pac.  477. 
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with  the  register  of  the  land  office  for  the  district  where  such 
land  is  located  a  map  of  its  canal  or  ditch  and  reservoir ;  and 
upon  the  approval  thereof  by  the  secretary  of  the  interior, 
the  same  shall  be  noted  upon  the  plats  in  said  office,  and 
thereafter  all  such  lands  over  which  rights  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  rights  of  way. 

Whenever  any  person  or  corporation,  in  the  construction 
of  any  canal,  ditch  or  reservoir,  injures  or  damages  the  pos- 
session of  any  settler  on  the  public  domain,  the  party  com- 
mitting such  injury  or  damage  shall  be  liable  to  the  party 
injured  for  such  injury  or  damage. 

Sec.  20.  That  the  provisions  of  this  act  shall  apply  to  all 
canals,  ditches  or  reservoirs  heretofore  or  hereafter  con- 
structed, whether  constructed  by  corporations,  individuals  or 
association  of  individuals,  on  the  filing  of  the  certificates  and 
maps  herein  provided  for.  If  such  ditch,  canal  or  reservoir 
has  been  or  shall  be  constructed  by  an  individual  or  association 
of  individuals,  it  shall  be  sufficient  for  such  individual  or  as- 
sociation of  individuals  to  file  with  the  secretary  of  the  inte- 
rior, and  with  the  register  of  the  land  office  where  such  land 
is  located,  a  map  of  the  line  of  such  canal,  ditch  or  reservoir, 
as  in  the  case  of  a  corporation,  with  the  name  of  the  individual 
owner  or  owners  thereof,  together  with  the  articles  of  asso- 
ciation, if  any  there  be.  Plats  heretofore  filed  shall  have  the 
benefits  of  this  act  from  the  date  of  their  filing,  as  though 
filed  under  it:  provided,  that  if  any  section  of  said  canal  or 
ditch  shall  not  be  completed  within  five  years  after  the  loca- 
tion of  said  section,  the  rights  herein  granted  shall  be  for- 
feited as  to  any  uncompleted  section  of  said  canal,  ditch  or 
reservoir,  to  the  extent  that  the  same  is,not  completed  at  the 
date  of  the  forfeiture. 

Sec.  21.  That  nothing  in  this  act  shall  authorize  such  canal 
or  ditch  company  to  occupy  such  right  of  way  except  for  the 
purpose  of  said  canal  or  ditch,  and  then  only  so  far  as  may 
be  necessary  for  the  construction,  maintenance  and  care  of 
said  canal  or  ditch. 
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By  an  act  approved  May  11,  1898,  it  was  provided  "That 
the  rights  of  way  for  ditches,  canals,  or  reservoirs  heretofore 
or  hereafter  approved  under  the  provisions  of"  the  forego- 
ing sections  "may  be  used  for  purposes  of  a  public  nature; 
and  said  rights  of  way  may  be  used  for  purposes  of  water 
transportation,  for  domestic  purposes,  or  for  the  development 
of  power,  and  subsidiary  to  the  main  purpose  of  irrigation."®^ 

By  the  express  terms  of  the  statute,  in  order  to  acquire  a 
right  of  way  over  public  lands  for  canal  or  reservoir  purposes 
under  the  act,  it  is  essential  that  the  map  of  the  location  of 
the  canal  and  the  reservoir  shall  be  approved  by  the  Secretary 
of  the  Interior ;  such  approval  is  a  condition  precedent  to  the 
taking  effect  of  the  grant  of  right  of  way  mentioned  in  the 
act.®^  The  power  of  the  Secretary  of  the  Interior  is  limited 
to  the  approval  of  the  location  and  construction  of  canals,  etc., 
over  and  across  the  public  lands  and  reservations;  he  has  no 
authority  to  approve  an  appropriation  of  the  waters  of  a 
stream,  nor  caii  he  estop  the  United  States  by  his  action  in  so 
doing.^^'' 

But  while  the  act  of  1891  extends  to  those  in  possession  of 
public  lands  the  benefit  of  its  provisions,  it  does  not  supersede 
the  earlier  statute  of  1866,  and  the  failure  to  comply  with 
the  requirement  of  the  act  of  1891  as  to  filing  a  map,  etc., 
will  not  prevent  the  appropriator  from  enjoying  the  rights 
secured  to  him  by  the  earlier  legislation.®^ 

Neither  by  the  act  of  1891  nor  by  the  earlier  acts  relating 
to  irrigation,  did  Congress  intend  to  permit  the  appropriation 
of  water  to  such  an  extent  as  to  interfere  with  the  navigabil- 
ity of  navigable  streams,  but  the  obvious  purpose  of  Congress 
was  to  give  its  asseht,  so  far  as  the  public  lands  were  con- 


so 

91 


30  Stat.  p.  404;  6  Fed.  St.  Ann.  512.  -. 

United  States  v.  Rickey  Land  &  Cattle  Co.,  164  Fed.  496. 

"*  United  States  v.  Conrad  Investment  Co.,  156  Fed.  123. 

"Cottonwood  Ditch  Co.  v.  Thorn,  39  Mont.  121,  104  Pac.  281;  Ras- 
mussen  v.  Blust,  85  Neb.  198,  120  N.  W.  184,  122  N.  W.  862. 
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cemed,  to  any  system,  although  in  contravention  to  the  C091- 
mon-law  rule,  which  permitted  the  appropriation  of  the  waters 
of  non-navigable  streams  for  legitimate  industries  where  such 
waters  could  safely  be  appropriated  without  serious  interfer- 
ence with  the  navigability  of  the  rivers  into  which  these 
streams  flow.®^ 

The  act  of  1891  applies  only  to  vacant  and  unoccupied  land, 
and  no  rights  caii  be  claimed  under  it  in  respect  to  land  to 
which  private  rights  have  previously  attached.®*  The  grant 
of  rights  of  way  through  the  "public  lands  and  reservations 
of  the  United  States"  includes  Indian  reservations.®^ 

By  the  terms  of  the  statute,  a  right  of  way  may  be  acquired 
only  for  the  purpose  of  the  canal  or  ditch,  and  then  only  so 
far  as  may  be  necessary  for  the  construction,  maintenance, 
and  care  of  such  canal  or  ditch;  and  if  the  owner  of  such 
right  of  way  attempts  to  use  it  for  any  other  purpose,  as,  for 
example,  to  erect  a  saloon  thereon,  a  purchaser  of  the  land 
from  the  government  subject  to  such  right  of  way,  may  re- 
move building  matierials,  etc.,  without  unnecessary  damage 
thereto,  from  the  land.®* 

By  an  act  of  January  21,  1895,  amended  May  11,  1898,  the 
Secretary  of  the  Interior  is  authorized  to  permit  the  use  of 
a  right  of  way  for  tramroads,  canals,  and  reservoirs  through 
the  public  lands  of  the  United  States,  not  within  the  limits  of 
any  park,  forest,  military,  or  Indian  reservation.®^  And  by 
an  act  of  February  15,  1901,  the  Secretary  is  authorized  to 
grant  rights  of  way  through  certain  parks,  reservations,  and 


"•  United  States  v.  Bio  Grande  Dam  &  Irr.  Co.,  174  U.  S.  690,  19  Sup. 
Ct.  770.  See,  also,  as  to  the  intent  of  these  acts,  Gutierres  v  Albuquerque 
Land  &  Irr.  Co.,  188  U.  S.  545,  23  Sup.  Ct.  338. 

"*Nippel  V.  Forker,  26  Colo.  74,  56  Pac.  577,  affirming  9  Colo.  App. 
106,  47  Pac.  766;  Baldridge  v.  Leon,  etc.,  Co.  20  Colo.  App.  518,  80 
Pac.  477. 

"United  States  v.  Portneuf-Marsh  Valley  Irr.  Co.,  213  Fed.  601, 

"•  Whitmore  v.  Pleasant  Valley  Coal  Co.,  27  Utah  284,  75  Pac.  748. 

•"28  Stat.  p.  635;  30  Stat.  p.  404;  6  Fed.  St.  Ann.  510. 
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otiier  public  lands.^®  The  acts  of  1895  and  1898  were  not 
intended  to  supersede  or  repeal  by  implication  the  act  of 
1891.»» 

By  Revised  Statutes,  U.  S.  §  2288,  as  amended  by  the  act 
of  March  3,  1891,^^®  it  is  provided  that  "Any  bona  fide  settler 
under  the  pre-emption,  homestead,  or  other  settlement  law 
shall  have  the  right  to  transfer,  by  warranty  against  his  own 
acts,  any  portion  of  his  claim  for  church,  cemetery,  or  school 
purposes,  or  for  the  right  of  way  of  railroads,  canals,  reser- 
voirs, or  ditches  for  irrigation  or  drainage  across  it ;  and  the 
transfer  for  such  public  purposes  shall  in  no  way  vitiate  the 
right  to  complete  and  perfect  the  title  to  his  claim." 

§  155.    Right  of  Way  For  Ditches  Constructed  by  United 
States. 

An  act  of  Congress  of  August  30,  l«90,^«i  provides  'That 
in  all  patents  for  lands  hereafter  taken  up  under  any  of  the 
land  laws  of  the  United  States  or  on  entries  or  claims  vali- 
dated by  this  act  west  of  the  one  hundredth  meridian,  it  shall 
be  expressed  that  there  is  reserved  from  the  lands  in  said 
patent  described,  a  right  of  way  thereon  for  ditches  or  canals 
constructed  by  the  authority  of  the  United  States."  This  pro- 
vision applies  to  ditches  or  canals  constructed  by  authority  of 
the  government  without  reference  to  time,  whether  con- 
structed before  or  after  the  passage  of  the  statute.  ^^^ 

§  156.    Right  of  Way  Over  State  Lands— Idaho. 

In  Idaho  the  state  statutes  grant  a  right  of  way  over  and 
upon  any  and  all  lands  owned  or  controlled  by  the  state  to  all 


"  31  Stat.  p.  790 ;  6  Fed.  St.  Ann.  513. 

"  United  States  v.  Portneuf-Marsh  VaUey  Irr.  Co.,  213  Fed.  601. 

"•Act  of  March  3,  1891,  c.  561,  §3,  26  Stat.  p.  1097;  6  Fed.  St.  Ann. 
516. 

*"  26  Stat.  391 ;  6  Fed.  St.  Ann.  508.  See  United  States  v.  Van  Horn, 
197  Fed.  611. 

'"Green  v.  Willhite,  160  Fed.  755;  Green  v.  Wilhite,  14  Idaho,  238, 
93  Pac.  971. 
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persons  for  the  purpose  of  constructing  and  maintaining: 
ditches,  canals,  etc.,  but  provide  that  no  property  shall  be 
taken  for  such  purpose  until  ju^  compensation  shall  be  paid 
therefor,  to  be  ascertained  in  the  manner  prescribed  by  law 
for  the  taking  of  private  property  for  a  public  use.^°' 

§  157.    Ditches  in  Streets  and  Highways. 

A  city  may  grant  a  right  of  way  for  an  irrigating  ditch  in 
the  streets  of  the  city,  but  such  grant  is  subject  to  the  right 
of  the  city  afterwards  to  regulate  the  manner  of  the  exercise 
of  the  easement,  or  to  change  the  grade  of  the  street.  ^*^*  A 
right  to  maintain  a  ditch  in  a  street  may  also  be  enjoyed  by 
grant  from  the  owner  of  the  land  before  it  was  dedicated  as 
a  highway.*®*^  And  where  the  public  has  only  an  easement  of 
use  in  the  highway  and  the  fee  is  in  the  abutting  owner,  such 
owner  may  maintain  an  irrigating  ditch  in  the  untraveled  por- 
tion of  the  roadway,  provided  he  maintains  no  nuisance  in  so 
doing  and  does  not  interfere  with  the  use  of  the  highway.*®* 
But  a  right  to  maintain  an  irrigating  ditch  in  a  public  high- 
way cannot  be  acquired  by  prescription.*®^ 

An  irrigating  ditch  in  a  city  street  is  not  necessarily  a  nui- 
sance.*®^ 


UB 
104 


See  Tobey  v.  Bridgewood,  22  Idaho  566,  127  Pac.  178. 
City  of  Nampa  v.  Nampa,  iBtc,  Irr.  Dist.,  19  Idaho  779,  115  Pac.  979. 
To  the  same  effect,  see  Baker  City  Mut.  Irr.  Co.  v.  Baker  City,  58  Ore. 
306,  110  Pac.  392,  113  Pac.  9. 

«*  Colgrove  Water  Co.  v.  City  of  Hollywood,  151  Cal.  4S!5,  90  Pac.  1053. 
'•^  Holm  V.  Montgomery,  62  Wash.  398,  113  Pac.  1115. 

""Kern  Island  Irr.  Co.  v.  City  of  Bakersfield,  151  Cal.  403,  90  Pac. 
1052. 

"*  See  post,  §  160.  As  to  the  duty  of  bridge  ditches  crossing  highways, 
see  post,  §  164. 

As  to  the  construction  of  a  city  ordinance  relating  to  the  construction 
of  irrigating  ditches  across  streets,  see  Bountiful  City  v.  Lee,  27  Utah 
183,  95  Pac.  368. 
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§  158.    Right  of  Entry  for  Construction  and  Maintenance  of 
Ditch. 

The  right  of  way  across  the  land  of  another  for  an  irrigat- 
ing ditch  will  necessarily  include  the  right  to  enter  upon  the 
premises  for  the  purpose  of  constructing  the  ditch  or  keeping 
it  in  repair.  This  will  be  J:he  case,  however  the  right  of  way 
is  acquired,  whether  by  condemnation,  grant,  prescription,  or 
otherwise.  ^^'^ 

Thus,  in  California,  it  is  held  that  the  right  to  take  water 
from  or  across  the  land  of  another  for  use  on  the  premises 
of  the  person  taking  it  is  an  easement  founded  on  a  grant,  or 
on  a  prescription  which  presupposes  a  grant.  Such  an  ease- 
ment does  not  give  its  owner  the  right  to  commit  a  trespass 
upon  the  servient  tenement,  nor  may  he  exercise  it  in  any 
manner  which  happens  to  suit  his  pleasure.  His  right  is 
measured  by  the  terms  of  his  grant,  or,  where  the  supposed 
original  grant  does  not  appear,  by  the  prescriptive  use.  His 
right  includes,  however,  secondary  easements,  such  as  the 
right  to  enter  upon  the  servient  tenement,  and  make  repairs 
to  his  ditch,  and  to  do  such  other  things  as  may  be  necessary 
to  the  full  exercise  of  his  right.  But  these  secondary  ease- 
ments must  be  exercised  only  when  necessary,  and  in  such  a 
reasonable  manner  as  not  to  increase  needlessly  the  burden 
upon  the  servient  tenement."® 

If  a  landowner  permits  an  appropriator  of  water  to  enter 
his  inclosure  for  the  purpose  of  changing  his  point  of  diver- 
sion, and  to  construct  and  keep  up  a  dam  for  diverting  water 
for  a  number,  of  years,  he  will  be  estopped  by  such  acquies- 
cence from  thereafter  treating  the  appropriator  as  a  tres- 
passer, and  denying  his  right  of  entry."^ 


"•  Holm  V.  Davis,  41  Utah  200,  125  Pac.  403. 

""Joseph  V.  Ager,  108  Cal.  517,  41  Pac.  422.  See,  also,  Hargrave  v. 
Cook,  108  Cal.  72,  41  Pac.  18;  Blankenship  v.  Whaley,  142  Cal.  566, 
76  Pac' 235;  White  Bros.  v.  Watson,  64  Wash.  666,  117  Pac.  497. 

"*  Miller  v.  Douglas,  7  Ariz.  41,  60  Pac.  721. 
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One  who  appropriates  water  from  a  stream  on  the  pubUc 
domain  acquires,  as  against  a  subsequent  purchaser  from  the 
United  States  of  the  land  above  him  on  the  stream,  as  com- 
plete and  perfect  a  right  to  maintain  his  ditch,  and  have  the 
water  flow  to,  in,  and  through  the  same,  as  though  such  right 
or  easement  had  vested  in  him  by  grant,  and  such  right  car- 
ries with  it  implied  authority  to  do  all  that  is  necessary  to 
secure  the  enjoyment  of  such  easement.  Thus,  where  the 
stream  has  become  obstructed,  so  as  to  prevent  the  water 
from  flowing  to  his  ditch,  the  appropriator  has  a  right,  as 
against  such  subsequent  purchaser,  to  enter  upon  the  land  of 
the  latter,  and  remove  the  obstructions  from  the  bed  of  the 
stream,  so  as  to  permit  the  water  to  continue  to  flow  in  its 
original  channel  to  the  head  of  his  ditch.  ^" 

A  prior  appropriator  of  water,  who  constructs  a  dam  across 
the  bed  of  a  stream  for  the  purpose  of  raising  its  surface  to 
a  level  which  will  cause  it  to  flow  to  the  head  of  his  ditch, 
does  not  thereby  acquire  such  an  exclusive  right  in  the  bed 
and  banks  of  the  stream,  as  far  as  the  slack  water  extends 
above  his  dam,  that  he  can  enjoin  a  subsequent  appropriator 
of  the  surplus  water  from  tapping  the  stream  and  diverting 
such  surplus  at  any  point  above  the  dam,  and  below  the  head 
of  the  slack  water,  provided  he  does  not  thereby  interfere 
with  the  rights  of  the  prior  appropriator*"' 


lU 


Ware  v.  Walker,  70  Cal.  591,  12  Pac.  475;  Ennor  v.  Raine,  27  Nev. 
178,  74  Pac.  1.  In  Crisman  v.  Heiderer,  5  Colo.  589,  it  was  held  that« 
the  owner  of  a  water  right  (in  this  case  for  milling  purposes)  had  a 
right  to  enter  the  bed  of  the  stream  above  his  ditch,  and  to  remove 
obstructions  preventing  the  water  from  reaching  his  ditch,  and,  as  an 
appropriator,  had  implied  authority  to  do  all  that  should  become  nec- 
essary to  secure  the  benefit  of  his  appropriation,  and  might  acquire  an 
easement  in  the  adjoining  lands,  but  that  the  right  so  acquired  must  be 
held  to  the  narrowest  limits  compatible  with  the  enjoyment  of  the  prin- 
cipal easement,  that  is,  the  right  to  the  use  of  the  water. 

'"Natoma  Water  &  Min.  Co.  v.  Hancock,  101  Cal.  42,  31  Pac.  112, 
35  Pac.  334. 
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§  159.    Abandonment  of  Right  of  Way. 

A  right  of  way  for  a  ditch  over  the  land  of  another  may  be 
lost  by  abandonment.^^*  But  mere  nonuser  of  a  ditch,  brought 
about  by  circumstances  over  which  the  owner  has  no  control, 
is  not  evidence  of  abandonment  of,  or  intention  to  abandon, 
such  ditch.  ^^*^ 

The  extent  of  a  right  to  maintain  an  irrigating  ditch  may 
be  limited  or  curtailed  by  the  action  and  acquiescence  of  the 
parties  interested.  Thus  where  for  a  period  of  many  years 
after  a  ditch  was  constructed,  its  owners  made  no  attempt  to 
utilize  lands  on  either  side  of  the  ditch  for  the  purpose  of 
maintaining  and  operating  the  ditch,  and  others  in  the  mean- 
while acquired  the  lands,  through  which  the  ditch  passed  and 
made  improvements  thereon,  it  was  held  that,  whatever  rights 
the  ditch  owners  may  originally  have  had  in  the  lands  along 
the  ditch,  they  were  estopped  to  widen  and  enlarge  the  ditch 
to  the  injury  of  adjacent  landowners."* 


IM 


Stallings  v.  Terrin,  7  Utah  477,  27  Pac.  686.  In  this  case  it  was 
held  that  the  right  to  a  ditch  was  forfeited  under  2  Compiled  Laws, 
Utah,  1888,  §  2783,  for  continuous  failure  for  a  period  of  seven  years 
to  keep  the  ditch  in  repair. 

"* Welch  V.  Garrett,  5  Idaho  669,  51  Pac.  405  (mining  ditch).  See, 
also,  Stufflebeem  v.  Adelsbach,  135  Cal.  221,  67  Pac.  140. 

"•Arthur  Irr.  Co.  v.  Strayer,  50  Colo.  371,  115  Pac.  721. 


CHAPTER  VI 

LIABILITY  FOR  DAMAGES  CAUSED   BY   CONSTRUCTION   AND 

USE  OF  DITCHES 
Section. 
il60.    General  Rules  as  to  Liability  of  Ditch  Owner  for  Damages. 

161.  Liability  of  Irrigation  Companies  Owning  Ditches. 

162.  The  Doctrine  of  Contributory  Negligence. 

163.  Actions  for  Injuries  Caused  by  Ditches. 

164.  Amount  of  Damages. 

165.  Bridging  Ditches  Crossing  Highways  and  Streets. 

§  160.    General  Rules  as  to  Liability  of  Ditch  Owner  for  Dam- 
ages. 

The  maintenance  and  use  of  an  irrigating  ditch  may  some- 
times occasion  injury  to  neighboring  landowners,  and  it  is 
therefore  important  to  inquire  how  far  the  irrigator  is  liable 
in  such  case.  The  injury  here  contemplated  is  injury  result- 
ing from  the  use  of  the  ditch  as  a  conduit  for  water,  and  not 
such  injury  as  would  properly  be  considered  in  estimating 
damages  in  condemnation  procedings  to  secure  a  right  of  way. 

We  observe,  first,  that  no  recovery  can  be  had  for  damages 
incident  to  the  construction,  existence  and  maintenance  of  an 
irrigating  ditch,  within  the  scope  of  the  lawful  authority  un- 
der which  such  ditch  was  constructed  and  is  maintained,  or, 
in  other  words,  where  a  ditch  exists  by  lawful  authority,  its 
owner  is  not  liable  for  damages  resulting  from  its  mere  ex- 
istence.^   Thus,  an  irrigating  ditch  in  a  city  street  is  not  nec- 


*  City  of  Denver  v.  MuHen,  7  Colo.  345,  3  Pac.  693;  Platte  &  D.  Ditch 
Co.  V.  Anderson,  8  Colo.  131,  6  Pac.  515 ;  Walley  v.  Platte  &  D.  Co.,  15 
Colo.  579,  26  Pac.  129;  Bliss  v.  Grayson,  25  Nev.  329,  56  Pac.  231. 

An  irrigating  ditch  or  canal  constructed  under  express  authority  of 
a  statute  cannot  be  deemed  a  nuisance.  MacCammelly  v.  Pioneer  Irr. 
Ditch  Co.  17  Idaho  415,  105  Pac.  1076;  Boise  City  v.  Boise  City  Canal 
Co.,  19  Idaho  717,  115  i>ac.  505. 
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essarily  a  nuisance.'*  Again,  a  ditch  owner  is  not  an  insurer 
against  all  damages  which  may  result  from  the  maintenance 
or  use  of  his  ditch  withoiit  regard  to  the  question  of  his  neg- 
ligence, but  is  liable  for  such  damages  only  when  negligent.^ 
He  is  not  liable  for  incidental  damage  resulting  to  an  adjoin- 
ing landowner  from  such  use  of  the  ditch  as  the  owner  has  a 
right  to  make.^ 

But  one  who  constructs  or  maintains  an  irrigating  ditch  is 
bound  to  exercise  reasonable  care  to  prevent  injury  to  other 
persons  from  such  ditch,  and  he  will  be  liable  for  all  dam- 
ages resulting  to  others  from  his  negligence  or  unskilf ulness 
in  the  construction,  whether  in  planning  or  in  actual  construc- 
tion, or  in  the  maintenance  or  use  of  the  ditch.^    Thus,  the 


'City  of  Denver  v.  Mullen,  7  Colo.  345,  3  Pac.  693;  Platte  &  D.  Ditch 
CO.  V.  Anderson,  8  Colo.  131,  6  Pac.  515. 

Where  an  irrigation  company  constructed  a  canal  through  land  subse- 
quently included  in  a  city,  and  maintained  such  canal  some  years  before 
and  after  the  incorporation  of  the  city,  whose  officials  recognized  the 
existence  of  the  canal  and  received  taxes  thereon,  and  extensive  works 
had  been  erected  on  account  of  the  canal,  and  it  appeared  that  the 
canal  could  be  sunk  below  the  surface  of  the  street,  and  covered  up, 
so  as  not  to  be  an  obstruction  thereto,  it  was  held,  in  an  action  by  the 
city  to  enjoin  the  maintenance  of  the  canal,  and  to  abate  it  as  a  nuisance, 
that  a  decree  ordering  it  to  be  filled  was  error.  Fresno  v.  Fresno  Canal 
&  Irr.  Co.,  98  Cal.  179,  32  Pac.  943. 

*  Nahl  V.  Alta  Irr.  Dist.  23  Cal.  App.  333,  137  Pac.  1080 ;  North  Ster- 
ling Irr.  Dist.  v.  Dickman,  59  Colo.  169,  149  Pac.  97;  Fleming  v. 
Lockwood,  36  Mont.  384,  92  Pac.  962,  14  L.  R.  A.  (N.  S.)  628,  122  Am. 
St.  375;  Wilkinson  v.  State,  42  Utah  483,  134  Pac.  626.  See,  also,  nojbe 
13  infra. 

*Duming  v.  Walz,  42  Ore.  109,  71  Pac.  662.  See  also.  Consolidated 
Canal  Co.  v.  Mesa  Canal  Co.,  6  Ariz.  135,  53  Pac.  575;  Messenger  v. 
Gordon,  15  Colo.  App.  929,  62  Pac.  959. 

•  Chidester  v.  Consolidated  Ditch  Co.,  59  Cal.  197 ;  Turpen  v.  Turlock 
Irr.  Dist.  141  Cal.  1,  74  Pac.  295;  Dennis  v.  Crocker-Huffman  Land  & 
Water  Co.,  6  Cal.  App.  58,  91  Pac.  425;  Paolini  v.  Fresno  Canal  &  Irr. 
Co.,  9  Cal.  App.  1,  97  Pac.  1130;  Bacon  v.  Kearney  Vineyard  Syndicate, 
1  Cal.  App.  275,  82  Pac.  84;  Greeley  Irr.  Co.  v.  House,  14  Colo.  549 
24  Pac.  329 ;  Old  v.  Keener,  22  Colo.  6,  43  Pac.  127 ;  Catlin  Land  &  Canal 
Co.  V.  Best,  2  Colo.  App.  481,  31  Pac.  391 ;  Consol.  Home  Supply  Ditch 
&  Reservoir  Co.  v.  Hamlin,  6  Colo.  App.  341,  40  Pac.  582;  Saenger  v. 
Harris.  21  Colo.  App.  296,  120  Pac.  1117;  Arave  v.  Idaho  Canal  Co., 
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owner  of  an  irrigating  ditch  is  bound  to  keep  it  in  good  re- 
pair, and  is  liable  for  all  damages  caused  by  his  failure  to 
do  so.®  So,  also,  he  is  bound  to  take  proper  precautions  in 
the  construction  of  his  ditch  to  prevent  water  therefrom  from 
flo^ng  over  the  land  of  another,  to  his  injury.  Thus,  where 
a  land  owner  permitted  water  from  his  irrigating  ditch  to 
percolate  to  and  injuriously  saturate  the  land  of  his  neighbor, 
when  he  could  easily  have  prevented  such  injury  by  proper 
drains,  it  was  held  that  he  was  liable  for  the  injury  so  caused, 
and  that  its  continuance  might  be  enjoined/    The  fact  that  a 


5*Idalio  68,  46  Pac.  1024;  Kearney  Canal  &  Water  Supply  Co.  v.  Akey- 
son,  45  Neb.  635,  63  N.  W.  921;  Shields  r.  Orr  Extension  Ditch  Co., 
23  Ney.'349,  47  Pac.  194;  HoweU  v.  Big  Horn  Basin  Colonization  Co., 
14  Wyo.  14,  81  Pac.  785  (citing  the  text).  See,  also,  Bichardson  v. 
Keir,  34  Cal.  63,  37  Cal.  263,  (not  irrigating  ditch);  Thomas  v.  Bolsa 
Land  Co.,  1  CaL  App.  429,  82  Pac.  207;  Chipmaij  v.  American  Fork 
City  (Utah),  148  Pac.  1103;  Suter  v.  Wenatchee  Water  Power  Co.,  35 
Wash.  1,  76  Pac.  298. 

A  person  irrigating  his  land  is  subject  to  the  maxim  ''sic  utere  tuo  ut 
alienum  non  laedas,"  and  he  will  be  responsible  for  injuries  caused  to 
others  by  his  negligence  or  unskilfulness,  or  those  wilfully  inflicted  in 
the  exercise  of  his  right  of  irrigating  his  land.  But  an  action  cannot 
be  maintained  against  him  for  the  reasonable  exercise  of  his  right, 
although  an  annoyance  or  injury  may  thereby  be  occasioned  to  others. 
Gibson  v.  Puchta,  33  Cal.  310. 

The  owner  of  a  waste  ditch  is  liable  for  injury  caused  by  his  negligence 
in  connection  therewith.  Young  v.  Extension  Ditch  Co.,  13  Idaho  174, 
89  Pac.  296;  Shurtliff  v.  Extension  Ditch  Co.,  14  Idaho  416,  94  Pac.  574. 

*Catlin  Land  &  Canal  Co.  y.  Best,  2  Colo.  App.  481,  31  Pac.  391; 
Crowder  v.  McDonnell,  21  Mont.  367,  54  Pac.  43;  Kearney  Canal  & 
Water  Supply  Co.  v.  Akeyson,  45  Neb.  635,  63  N.  W.  921;  Shields  v. 
Orr  Extension  Ditch  Co.,  23  Nev.  349,  47  Pac  194;  Thomas  v.  Blaisdell, 
25  Nev.  223,  58  Pac.  903. 

In  Wyoming  it  is  by  statute  made  the  duty  of  .ditch  owners  to  main- 
tain the  embankments  of  theilr  ditches  and  keep  the  ditches  in  good 
repair.  See  Howell  v.  Big  Horn  Basin  Colonization  Co.,  14  Wyo.  14,  81 
Pac.  785. 

•The  grantee  of  an  easement  for  an  irrigating  ditch  is  bound  to  keep 
the  ditdi  in  repair.    Bean  y.  Stoneman,  104  Cal.  49,  38  Pac.  39. 

'  Parker  v.  Larsen,  86  Cal.  236,  24  Pac.  989.  See,  also,  Boynton  v. 
Longley,  19  Nev.  69,  6  Pac.  437,  3  Am.  St.  781. 
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ditch  owner  is  only  one  of  several  independoit  owners  whose 
combined  fault  causes  the  injury  is  no  defense  in  an  action 
against  him  as  an  independent  tortfeasor." 

A  person  who  constructs  a  ditch  across  the  land  of  another 
without  having  acquired  a  right  of  way  is  liable  for  damage 
caused  tiiereby,  as  by  seepage,  without  reference  to  the  ques- 
tion of  negligence.*  And  the  owner  of  a  right  of  way  for  an 
irrigating  ditdi  must  use  the  easement  in  such  a  manner  as 
to  impose  as  little  damage  to  the  servient  estate  as  possible; 
he  may  not  negligently  permit  the  ditch  to  become  obstructed 
so  as  to  flood  the  land  through  which  it  passes  nor  enlarge 
the  ditch  or  increase  the  flow  of  water  therein  to  the  land- 
owner's  injury,  nor  in  any  manner  so  operate  or  use  the  ditch 
and  water  right  as  to  render  the  ditch  a  nuisance  or  unneces- 
sarily injurious  to  the  servient  estate.^^ 

§  161.    Liability  of  Irrigation  Companies  Owning  Ditches. 

The  principles  stated  in  the  preceding  section  apply  equally, 
whether  the  irrigating  ditch  is  owned  by  an  individual  or  by 
a  comi)any.  The  law  requires  canal  companies  to  use  rea- 
sonable skill,  judgment,  and  care  in  the  construction  and 
maintenance  of  their  ditches,  and  such  companies  will  be  li- 
able for  damages  caused  by  their  failure  to  perform  their  duty 
in  this  respect.^*    Thus,  a  ditch  company  is  bound  to  conduct 


•  Woodland  v.  Portneuf  Valley  Irr.  Co.,  (Idaho)  146  Pac.  1106. 

•  See  Clear  Creek  Land  &  Ditch  Co.  v.  Kilkenny,  5  Wyo.  38,  36  Pac* 
819. 

"  Board  of  Regents  v.  Hutchinson,  46  Ore.  57,  78  Pac.  1028. 

"Jenkins  v.  Hooper  Irr.  Co.,  13  Utah,  100,  44  Pac  829;  Lisonbee  v. 
Monroe  Irr.  Co.,  18  Utah,  343,  54  Pac.  1009;  Jensen  v.  Davis  &  Weber 
Counties'  Canal  Co.,  44  Utah  10,  137  Pac.  635.  See,  also,  Weiderkind 
V.  Tuolumne  County  Water  Co.,  65  Cal.  431,  4  Pac.  415;  Dalton  v.  Selah 
Water  Users'  A|^n.,  67  Wash.  589,  122  Pac.  1,  and  cases  against  irriga- 
tion companies  cited  in  preceding  section.  An  irrigation  company  ig 
bound  to  so  construct  its  works  as  not  to  trespass  upon  the  rights  of 
adjacent  landowners,  and  its  agents  or  servants  committing  such  wrong 
are  also  personally  liable.    Bates  v.  Van  Pelt,  1  Tex.  Civ.  App.  185,  20 


§  161  LIABILITY  FOR  DAMAGES  285 

its  surplus  water,  in  suitable  ditches,  back  to  its  natural  chan- 
nel, when  practicable,  and  to  control  and  dispose  of  such  wa- 
ter so  that  it  will  not  injure  the  property  of  others,  and  will 
be  liable  for  damages  caused  by  its  failure  to  do  so." 

A  ditch  company  is  not  an  insurer  against  all  damages  from 
its  ditch,  without  regard  to  the  question  of  negligence,  but  is 
liable  only  when  negligent,  ^^  Such  companies  are  required  to 
anticipate  and  prepare  to  meet  only  such  emergencies  as  may 
reasonably  be  expected  to  arise  in  the  course  of  nature.  Thus, 
they  are  not  required  to  prepare  for  storms  of  such  unusual 
violence  as  to  surprise  cautious  and  reasonable  men." 

But  where  a  ditch  company  is  grossly  negligent  in  attempt- 
ing to  carry  water  beyond  the  capacity  of  its  ditch,  it  cannot 


S.  W.  949.  A  city  is  liable  for  injuries  caused  by  its  negligence  in  the 
use  of  an  irrigating  ditch  controlled  by  it.  Levy  v.  Salt  Lake  City,  5 
Utah,  302,  16  Pac.  598. 

The  mere  fact  that  the'  plaintiff  ik  an  action  against  an  irrigation 
company  for  damages  caused  by  the  company's  ditch,  was  a  director  of 
the  company  will  not  preclude  him  from  recovery,  unless  he  participated 
in  the  negligent  construction  and  management  which  caused  the  injury 
complained  of.    Stuart  v.  Noble  Ditch  Co.,  9  Idaho  765,  76  Pac.  255. 

*'Lisonbee  v.  Monroe  Irr.  Ditch  Co.,  18  Utah  343,  54  Pac.  1009,  72 
Am.  St.  784. 

An  irrigation'  company  is  liable  to  a  landowner  for  damages  caused 
by  the  negligent  act  of  an  employe  having  charge  of  its  canal  in  x>pen- 
ing  a  waste  gate  to  relieve  the  canal  of  an  overplus  of  water. 

Stuart  v.  Noble  Ditch  Co.,  9  Idaho  765,  76  Pac.  255. 

"  King  v.  MUes  City  Irr.  Ditch  Co.,  16  Mont.  463,  41  Pac.  431,  50  Am. 
St.  506;  Howell  v.  Big  Horn  Basin  Colonization  Co.,  14  Wyo.  14,  81 
Pac.  785;  Billings  Realty  Co.  v.  Big  Ditch  Co.,  43  Mont.  251,  115  Pac. 
828.    See,  also,  note  3  supra. 

"Lisonbee  v.  Monroe  Irr.  Ditch  Co.,  18  Utah  343,  54  Pac.  1009,  72 
Am.  St.  784. 

An  irrigation  company  which'  is  in  the  exercise  of  due  care  in  the 
maintenance  and  operation  of  its  ditch,  is  not  liable  for  damages  caused 
by  the  bursting  of  the  ditch  during  a  rainstorm  of  unprecedented  sever- 
ity amounting  to  an  act  of  God  or  inevitable  accident.  Grand  Valley 
Irr.  Co.  V.  Pitzer,  14  Colo.  App.  123,  59  Pac.  420.  In  Wilkinson  v.  State, 
42  Utah  483 j  134  Pac.  626,  the  same  rule  was  applied  in  an  action 
against  the  state  which  has  constructed  an  irrigation  reservoir  and 
canal. 
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escape  liability  for  damages  caused  by  a  washout,  on  the 
ground  that  such  damage  was  the  result  of  unavoidable  acci- 
dent, as  by  the  burrowing  of  gophers  in  the  banks  of  the  ca- 
nal.^^  Nor  can  a  ditch  company,  by  a  contract  releasing  it 
from  liability  for  damages  caused  by  unavoidable  accidents, 
exempt  itself  from  liability  for  damage  resulting  from  its 
gross  and  continued  negligence.  ^^  And  where  an  irrigation 
company  acquires  a  right  to  run  water  through  a  ditch  on 
another's  land  by  a  deed  excepting  from  the  conveyance  dam- 
ages caused  by  seepage,  breakage,  etc.,  the  company  is  liable 
for  such  damages  without  proof  of  negligence."  But  where  the 
landowner  has  expressly  waived  all  claims  for  daniages,  the 
ditch  company  cannot  be  held  liable  unless  guilty  of  gross  or 
wilful  negligence.^^ 

A  ditch  company  cannot  gain  a  prescriptive  right  to  be  neg- 
ligent, nor  can  it  excuse  its  negligence  in  the  management  of 
its  ditch  by  showing  that  other  companies  manage  their 
ditches  in  the  same  manner.  ^^ 

In  an  action  against  a  ditch  company,  formed  by  the  con- 
solidation of  two  pre-existing  companies,  to  recover  for  dam- 
age caused  by  a  ditch  constructed  by  one  of  such  companies, 
the  plaintiff  is  required  to  prove  by  which  company  the  ditch 
in  question  was  constructed.^® 

In  an  action  to  abate  an  irrigation  ditch  owned  by  an  irri- 
gating company,  the  company  is  a  necessary  party,  and  al- 
though an  officer  of  the  company  is  personally  liable  for  the 


"Greeley  Irr.   Co.  v.   House,   14   Colo.   549,  24   Pac.  329.     See,   also, 
Chidester  v.  Consolidated  Ditch  Co.,  59  Cal.  197. 

"  Catlin  Land  &  Canal  Co.  v.  Best,  2  Colo.  App.  481,  31  Pac.  391. 

"  Larimer  County  Canal  No.  2  Irr.  Co.  c.  Herring,  24  Colo.  App.  456, 
135  Pac.  118. 

"Co-operative  Vineyards  Co.  v.  Ft.  Stockton  Irr.  Lands  Co.   (Tex.), 
158  S.  W.  1191. 

"•  Jenkins  v.  Hooper  Irr.  Co.,  13  Utah  100,  44  Pac.  829. 

"Colorado  Consolidated  Land  &  Water  Co.  v.  Morris,  1  Colo.  App. 
401,  29  Pac.  302. 
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tort  in  so  placing  the  ditch  as  to  injure  adjacent  property,  it 
is  error  to  order  the  filling  of  the  ditch  in  an  action  against 
him  for  the  tort,  and  to  compel  the  filling  of  the  ditch."  But 
an  officer  of  an  irrigation  company  having  nothing  personally 
to  do  with  the  construction,  maintenance,  or  operation  of  the 
company's  canal,  is  not  personally  liable  for  damages  caused 
by  the  canal  unless  he,  maliciously,  or  on  his  own  account,  did 
the  acts  causing  the  injury  complained  of.^^ 

§  162.    The  Doctrine  of  Contributory  Negligence. 

As  a  general  rule,  it  is  the  duty  of  the  ditch  owner  to  pre- 
vent injuries  to  other  persons  from  his  ditch,  aud  not  the  duty 
of  such  other  persons  to  protect  themselves  therefrom.  It 
seems  that  where  the  injury  occurs  unexpectedly,  or  is  transi- 
tory, the  landowner  should  go  to  some  trouble  to  avoid  or  les- 
sen the  damage,  if  this  can  be  done  by  some  temporary  expedi- 
ent, or  at  slight  expense ;  but  where  the  ditch  owner,  with  full 
knowledge  of  the  danger,  negligently  permits  the  injury  to  oc- 
cur and  continue,  when  he  could  have  prevented  it,  he  cannot 
escape  liability  on  the  ground  that  the  landowner  might,  at 
slight  expense,  have  prevented  the  damage.  In  such  case,  no 
duty  rests  upon  the  latter  to  avoid  the  consequences  of  the 
ditch  owner's  negligence,  and  the  doctrine  of  contributory  neg- 
ligence does  not  apply.^^  It  is  otherwise,  however,  where  the 
overflow  from  the  ditch  was  caused  by  the  plaintiff's  own  act ; 
in  such  case  he  cannot  recover  for  resulting  injury. ^^ 

§  163.    Actions  for  Injuries  Caused  by  Ditches. 

Actions  against  ditch  owners  for  injuries  caused  by  their 
ditches  are  governed  by  the  usual  rules  of  pleading  and  prac- 


3S 


Bates  V.  Van  Pelt,  1  Tex.  Civ.  App.  185,  20  S.  W.  949. 
Verheyen  v.  Dewey  (Idaho),  146  Pac.  1116. 
"  McCarty  v.  Boise  City  Canal  Co.,  2  Idaho  225,  10  Pac.  623 ;  Shields 
V.  Orr  Extension  Ditch  Co.,  23  Nev.  349,  47  Pac.  194,    See,  also,  Saen- 
ger  V.  Harris,  Colo.  App.  120  Pac.  1117;  Emison  v.  Owyhee  Ditch  Co., 
37  Ore.  577,  62  Pac.  13. 

="  Malmstrom  v.  People's  Drain  Ditch  Co.,  32  Nev.  255,  107  Pac.  98, 
(Nev.),  143  Pac.  238. 
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tice.  Thus  a  court  of  equity  may  enjoin  a  continuing  or  irre- 
parable injury  from  an  irrigating  ditch,  and  in  the  same  suit 
may  award  damages  for  past  injury. ^^  And  in  such  suit, 
where  the  court  has  jurisdiction  of  the  parties,  it  is  imma- 
terial that  the  irrigation  works  are  out  of  the  jurisdiction.^^ 

In  an  action ,  against  a  ditch  owner  to  recover  damages  for 
injuries  caused  by  the  negligence  of  the  defendant  in  main- 
taining the  ditch,  the  burden  is  on  the  plaintiff  to  show  that 
such  injury  was  caused  by  the  defendant's  negligence,  and 
also  the  amount  of  such  damage  or  the  value  of  the  property 
destroyed  by  such  negligence.  The  question  of  negligence  is 
for  the  jury. 2''  But  the  doctrine  of  res  ipsa  loquitur  applies 
in  such  actions,  to  be  applied,  like  all  other  rules  of  evidence,  I 

with  reference  to  the  facts  of  the  particular  case.^^ 

i 

An  action  for  injuries  caused  by  the  negligent  construction  i 

i 

and  maintenance  of  an  irrigation  canal  is  an  action  on  the  j 

case,  and  not  in  trespass,  and  is  barred  after  the  time  limited 
for  the  former  class  of  actions.^^ 

I 
§  164.     Amount  of  Damages. 

In  an  action  for  damages  for  injury  resulting  from  the  neg- 
ligent construction  or  t)peration  of  a  ditch,  "the  principle  of 
actual  compensation  governs,  and  the  damages  awarded  must 
be  confined  to  the  actual  damages  sustained.    Such  damages  \ 

must  be  proven  with  some  degree  of  certainty,  and  cannot  be  | 

left  to  the  guess,  conjecture,  or  speculation  of  the  jury,  as  in 
cases  of  tort  against  the  person.  If  land  is  taken  or  the  value 
thereof  totally  destroyed,  the  owner  is  entitled  to  recover  the 
actual  cash  value  of  the  land  at  the  time  of  the  taking  or  de- 


*The  Salton  Sea  Cases,  172  Fed.  792. 

^  The  Salton  Sea  Cases,  172  Fed.  792. 

"Greeley  Irr.  Co.  v.  House,  14  Colo.  549,  24  Pac.  329;  Fleming  v. 
Lockwood,  36  Mont.  38>,  92  Pac.  962  (citing  the  text).  See,  also,  Low - 
ery  v.  San  Joaquin  &  King's  River  Canal  &  Irr.  Co.,  134  Cal.  1B5,  66 
Pac.  225. 

="Dalton  V.  Selah  Water  Users'  Ass'cn,  67  Wash.  589,  122  Pat*.  4. 

~  Suter  V.  Wenatchee  Water  Power  Co.,  35  Wash.  1,  76  Pjae.  298. 

I 
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struction,  with  legal  interest  thereon  to  the  time  of  the  trial. 
If  the  land  is  permanently  injured,  but  not  totally  destroyed, 
the  owner  will  be  entitled  to  recover  the  difference  between 
the  actual  cash  value  at  a  time  immediately  preceding  the 
injury  and  the  actual  cash  value  of  the  land  in  the  condition 
it  was  immediately  after  the  injury,  with  legal  interest  there- 
on to  the  time  of  the  trial.  If  the  land  is  temporarily  but  not 
permanently  injured,  the  owner  is  entitled  to  recover  the 
amount  necessary  to  repair  the  injury  and  put  the  land  in  the 
condition  it  was  at  the  time  immediately  preceding  the  in- 
jury, with  legal  interest  theron  to  the  time  of  the  trial.  In 
this  class  of  cases,  a  verdict  for  damages  must  be  supported 
by  evidence  as  to  the  amount  of  damages  sustained."-^^ 

In  the  case  of  the  destruction  of  growing  crops  by  overflow, 
etc.,  from  a  ditch  the  measure  of  damages  is  the  value  of  the 
crops  in  the  condition  they  were  in  at  the  time  of  their  de- 
struction. ^^ 

§  165.    Bridging  Ditches  Crossing  Highways  and  Streets. 

When  a  private  person  or  corporation  constructs  a  ditch 
or  canal  across  a  public  highway,  it  becomes  the  duty  of  such 
person  or  corporation  to  build  and  maintain  proper  bridges 
over  such  ditch  or  canal  wheie  it  intersects  the  highway  so 
that  the  highway  may  be  safe  and  convenient  for  travel ;  and 
this  duty  exists  at  common-law  independent  of  any  statutory 
provision  on  the  subject.^^    A  ditch  without  a  bridge  consti- 


*  Fer  Sullivan,  J.,  in  Young  v.  Extension  Ditch  Co.,  13  Idaho  174,  89 
Pac.  296.  See,  also,  Jensen  v.  Davis  &  Weher  Counties  Canal  Co.,  44 
Utah  10,  137  Pac.  635. 

"Dennis  v.  Crocker-Huffman  Land  &  Water  Co.,  6  Cal.  App.  58,  W 
Pac.  425;  Colorado  Consolidated  Land  &  Water  Co.  v.  Hartman,  5  Cok. 
App.  150,  38  Pac.  62;  Catlin  Consolidated  Canal  Co.  v.  Enster,  19  Colo. 
App.  117,  73  Pac.  846.  See,  also,  Malmstrom  v.  People's  Drain  Ditch 
Co.,  32  Nev.  255,  107  Pac.  98. 

^City  of  Lewiston  v.  Booth,  3  Idaho  692,  34  Pac.  809;  State  v.  Lake 
Keon  Navigation,  Reservoir  &  Irr.  Co.,  63  Kan.  394,  65  Pac.  681.  In 
this  case  it  was  held  that  an  irrigation  company  could  be  compelled  by 
the  state,  by  mandamus,  to  construct  proper  bridges  where  its  ditch 
intersected  the  highway. 
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tutes  a  nuisance^  and  no  lapse  of  time  can  give  a  prescriptive 
right  to  maintain  a  nuisance.^^ 

In  several  states,  the  owners  of  ditches  crossing  public 
highways  are  required  by  statute  to  keep  such  highways  open 
and  safe  for  travel  by  the  construction  of  proper  bridges  over 
their  ditches.^*  Such  a  provision  does  not  require  a  ditch 
owner  to  cover  a  ditch  running  parallel  with  a  highway,  but 
becomes  applicable  only  where  the  ditch  crosses  the  highway, 
or  so  encroaches  upon  it  as  to  interfere  with  travel.^^  And 
where  a  municipal  corporation  accepts  the  dedication  of 
streets  across  which  a  ditch  has  been  previously  located  and 
a  right  of  way  acquired,  it  takes  the  same  subject  to  the  prior 
rights  of  the  owners  of  the  ditch,  and  the  duty  to  con- 
struct bridges,  whenever  and  wherever  the  public  necessity 
and  convenience  may  require,  and  to  keep  the  same  in  repair, 
devolves  upon  the  city,  and  not  upon  the  ditch  owners.^*  So, 
also,  where  a  municipality  lays  out  or  establishes  a  street  or 
highway  which  crosses  a  canal  or  ditch  previously  constructed 
the  duty  of  erecting  the  necessary  bridge  at  the  crossing  de- 
volves upon  the  municipality  and  not  upon  the  ditch  owner.^^ 

Mandamus  is  a  proper  remedy  to  compel  a  water  company 
to  bridge  its  ditch  intersecting  a  public  highway  under  a  stat- 
ute requiring  all  persons  excavating  ditches  across  public 
highways  to  bridge  such  ditches  at  the  crossing.  ^^ 


**  City  of  Lewiston  v.  Booth,  3  Idaho  692,  34  Pac.  809. 

"  See  City  of  Lewiston  v.  Booth,  3  Idaho  692,  34  Pac.  809;  Mac  Cam- 
meUy  v.  Pioneer  Ditch  Co.,  17  Idaho  415,  105  Pac.  1076;  Franklin 
County  V.  Wilt  &  Polly,  87  Neb.  132,  126  N.  W.  1007  (not  irrigation) ; 
State  V.  Farmers'  Irr.  Dist.  (Neb.),  152  N.  W.  372. 

""Farmers'  High  line  Canal  &  Reservoir  Co.  v.  Westlake,  23  Colo. 
26,  46  Pac.  134. 

••  City  of  Denver  v.  Mullen,  7  Colo.  345,  3  Pac.  693. 

"  City  of  Madera  v.  Madera  Canal  &  Irr.  Co.,  159  Cal.  749,  115  Pa«. 
936;  South  Yuba  Water  Co.  v.  City  of  Auburn,  16  Cal.  App.  .775,  118 
Pac.  101 ;  Boise  City  v.  Boise  City  Canal  Co.,  19  Idaho  717,  115  Pac.  505. 

"  County  of  Fresno  v.  Fowler  Switch  Canal  Co.,  68  Cal.  359,  9  Pac. 
309.  See  also,  State  v.  Lake  Keon  Navigation,  Reservoir  &  Irr.  Co.,  63 
Kan.  394,  65  Pac.  681. 
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§  166.     General  Doctrine  as  to  Property  in  Water  Riglits. 

That  water  and  water  rights  are  of  the  greatest  importance 
and  value  in  regions  where,  without  the  use  of  water,  the  land 
itself  would  be  unproductive  and  worthless,  is  at  once  appar- 
ent. It  will  be  pertinent,  therefor,  to  inquire  how  far  water 
and  the  right  to  its  use  may  be  considered  as  property,  and 
what  is  their  nature,  respectively,  as  property.  As  to  prop- 
erty in  water  itself,  we  observe  that  in  several  of  the  arid 
states  the  water  of  all  natural  streams  not  already  appropri- 
ated is  declared  by  the  state  constitution  to  be  the  property  of 
the  public,  subject  to  appropriation  by  private  individuals.^ 
According  to  this  doctrine  the  appropriator  does  not  acquire 
a  right  to  specific  water  in  the  stream,  but  only  the  right  to 
take  therefrom  a  given  quantity  of  water  for  a  specified  pur- 
pose.^ That  is  to  say,  the  irrigator  does  not  acquire  title  to 
the  corpus  of  the  water  while  in  the  stream  but  only  to  the 
use.' 


*  See  post.  §  197. 

*Snow  V.  Abalos  (N.  Mex.),  140  Pac.  1044. 

*  Norman  v.  Corbley,  32  Mont.  195,  79  Pac.  1059 ;  Salt  Lake  City  v. 
Salt  Lake  City  Water  &  Electric  Power  Co.,  24  Utah  249,  67  Pac.  672; 
28  Utah  441,  71  Pac.  1069. 
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The  subject  of  property  rights  in  water  was  elaborately  ex- 
amined in  a  recent  (1914)  California  case  in  which  it  was 
held  that  neither  the  public  nor  the  private  claimant  has  any 
property  right  in  the  corpus  of  running  water.*  In  this  case 
the  court,  by  Shaw,  J.,  said:  "The  true  reason  for  the  rule 
that  there  can  be  no  property  in  the  corpus  of  the  water  run- 
ning in  a  stream  is  not  that  it  is  dedicated  to  the  public,  but 
because  of  the  fact  that  so  long  as  it  continues  to  run  there 
cannot  be  that  possession  of  it  which  is  essential  to  o^vner- 
ship.  It  is  in  this  respect  similar  to  the  air,  which  cannot  Le 
said  to  be  possessed  or  owned  by  any  person  unless  it  is  con- 
fined within  impervious  walls.  One  may  have  the  right  to 
take  water  from  the  stream,  even  the  exclusive  right  to  do  so, 
but  in  that  case  he  does  not  have  the  right  to  a  specific  par- 
ticle of  water  until  he  has  taken  it  from  the  stream  and  re- 
duced it- to  possession.  It  then  ceases  to  be  a  part  of  the 
stream.  Such  right  to  the  water  of  running  streams  as  there 
is  under  the  law  is  vested  entirely  in  the  several  riparian 
owners  along  its  course.^  It  is  subject  to  the  common  use  of 
all  riparian  owners,  but  neither  has  a  specific  property  in  any 
part  of  the  water  while  it  remains  running  in  the  stream.  The 
United  States  with  respect  to  the  lands  which  it  owns  in  this 
state,  is  a  riparian  proprietor  as  to  the  streams  running 
through  such  lands.  It  is  only  by  virtue  of  that  fact  that  it 
has  any  right  or  power  of  disposition  over  the  waters  thereof. 
And  its  right  and  power  in  that  respect  is  no  greater  and  no 
less  than  that  of  any  other  riparian  proprietor." 

In  the  same  case  it  was  held  that  the  California  act  of 
April  9,  1911,  amending  Civil  Code,  §  1410,  declaring  that 
"All  water  or  the  use  of  water  within  the  state  of  California 


'Palmer  v.  Railroad  Commission  of  California,  167  Cal.  163,  138 
Pac.  997. 

*It  will  be  noted  that  at  the  time  of  this  decision  the  doctrine  of 
appropriation  as  applied  to  private  lands  was  rejected  in  California, 
but  with  respect  to  the  point  before  the  court  there  is  nothing  peculiar 
in  California  law. 
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is  the  property  of  the  state/'**  is  not  retroactive  and  cannot  op- 
erate to  divest  rights  already  vested  at  the  time  of  its  enact- 
ment, though  it  may  possibly  be  effective  as  a  dedication  to 
general  public  use  of  any  riparian  rights  which  the  state,  at 
thie  time  it  was  enacted,  may  still  have  retained  by  virtue  of 
its  ownership  of  lands  bordering  on  a  stream/ 

In  the  same  strain  as  the  foregoing,  Burnett,  J.,  in  an  Ore- 
gon case,^  declared,  "it  is  the  use  of  water,  and  not  the  water 
itself,  in  which  one  acquires  property  in  general.  Apparent 
exceptions  to  this  are  found  in  the  drinking  of  water,  and 
such  other  uses  as  actually  change  its  form  and  substance,  so 
that  its  identity  as  water  is  destroyed;  but  in  the  main  it  is 
the  use  only  of  water  which  is  the  subject  of  property." 

But  although  there  is  no  specific  private  property  in  run- 
ning water  itself,  it  is  well  settled  that  the  right  to  the  use 
of  water  for  irrigation,  acquired  by  priority  of  appropriation, 
is  property,  and  is  su'bject  to  the  usual  incidents  of  property, 
and  will  be  protected  as  such.®  And  the  same  is  true  of  the 
right  of  riparian  owners  to  the  use  of  water.**'  As  declared  by 
the  California  court:"  "Under  the  law  of  this  state  as  estab- 
lished at  the  beginning,  the  water  right  which  a  person  gains 
by  diversion  from  a  stream  for  a  beneficial  use  is  a  private 
right — a  right  subject  to  ownership  and  disposition  by  him, 
as  in  the  case  of  other  private  property.     All  the  decisions 


•  Stats,  and  amdts.,  1911,  c.  407,  p.  821.  See,  also,  the  more  sweeping 
statute  of  1913.     Stats,  and  amdts.,  1913,  c.  5S.6,  p.  1012. 

'  Palmer  V.  R.  R.  Commission  of  California,  167  Cal.  163,  138  Pac. 
997. 

'  Sherred  v.  Baker  City,  63  Ore.  28,  125  Pac.  826. 

•Union  Colony  v.  Elliott,  5  Colo.  371;  Ft.  Morgan  Land  &  Canal 
Co.  V.  South  Platlie  Ditch  Co.,  18  Colo.  1,  30  Pac.  1032;  Nichols  v.  Mc- 
intosh, 19  Colo.  22,  34  Pac.  278 ;  Cash  v.  Thornton,  3  Colo^  App.  475,  34 
Pac.  268;  Seven  Lakes  Reservoir  Co.  v.  New  Loveland  &  Greeley  Irr. 
&  Land  Co.,  40  Colo.  382,  93  Pac.  485;  Frank  v.  Hicks,  4  Wyo.  502,  35 
Pac.A475,  1025. 

*•  See  post,  §§  174,  260. 
Thayer  v.  California  Development  Co.,  164  Cal.  117,  128  Pac.  21. 


11 


294  LAW  OF  IRRIGATION  §  167 

recognize  it  as  such."  A  water  right  is  property,  within  the 
constitutional  provision  that  private  property  shall  not  be 
taken  or  damaged  for  a  public  or  private  use  without  just 
compensation."  A  person  who  has  acquired  a  right  to  the 
use  of  water  for  irrigation  by  appropriation  can  be  deprived 
thereof  only  by  his  voluntary  act,  by  forfeiture,  or  by  opera- 
tion of  law." 

§  167.    Water  as  Personal  Property. 

In  considering  the  nature  of  the  rights  of  an  irrigator  as 
to  whether  they  should  be  classed  as  real  or  as  personal  prop- 
erty a  distinction  must  be  made  between  his  interest  in  the 
corpus  of  the  water  itself  and  his  right  to  use  the  water  for 
irrigation. 

Ordinarily,  as  just  pointed  out,  running  water,  so  long  as 
it  continues  to  flow  in  its  natural  course,  is  not,  and  cannot  be 
made,  the  subject  of  private  ownership,  except  in  so  far  as  it 
is  regarded  as  a  part  of  the  land  by  or  through  which  the 
stream  flows.  There  is  no  distinct  and  separate  ownership  in 
the  corpus  of  the  water  itself.^*  Thus,  it  has  been  held  in  a 
California  case  that,  although  an  appropriator  of  water  by 
means  of  a  ditch  leading  from  a  natural  stream  may  be  en- 
titled to  the  undiminished  flow  of  Ihe  stream,  the  water  in 
the  stream  above  his  ditch  is  not  his  personal  property,  but 
a  part  of  the  realty,  though  it  may  be  personal  property  after 
it  has  passed  into  the  ditch ;  and  hence  the  appropriator  can- 


"  Armstrong  v.  Larimer  County  Ditch  Co.,  1  Colo.  App.  49,  27  Pac. 
235;  Knowles  v.  New  Sweden  Irr.  Dist.,  16  Idaho  217,  101  Pac.  81; 


Fisher  v.  Bountiful  City,  21  Utah  29,  59  Pac.  520. 

"Fisher  v.  Bountiful  City  21  Utah  29,  59  Pac.  510;  Bennett  v. 
Twin  Falls  North  Side  Land  &  Water  Co.  (Idaho) ,  150  Pac.  336.  See, 
also,  Nichols  v.  Mcintosh,  19  Colo.  22,  34  Pac.  278;  Lockwood  v.  Free- 
man, 15  Idaho  395,  98  Pac.  295. 

*♦  Boise  City  Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38,  77  Pac.  25,  321 
(citing  the  text).  To  the  same  effect  see  Kidd  v.  Laird,  15  Cal.  161,  76 
Am.  Dec.  472;  Bear  Lake  &  River  Waterworks  &  Irr.  Co.  v.  Ogden 
City,  8  Utah  494,  33  Pac.  135. 
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not  maintain  an  action  for  the  value  of  water  as  for  personal 
property  sold  and  delivered,  against  one  who,  without  his  con- 
sent, has  diverted  the  stream  above  the  head  of  his  ditch." 

It  was  conceded  in  the  case  just  stated  that  water  which 
tha  appropriator  has  tstken  from  its  natural  channel  and  con- 
fined in  his  works  may  be  personal  property,  and  there  are 
several  cases  in  which  it  has  been  held  or  stated  by  way  of 
dictum  that  that  water  in  artificial. channels  or  works  is  per- 
sonalty. Thus  it  has  been  held  that  water  in  the  pipes  of  the 
distributing  system  of  a  city,  used  by  the  inhabitants  for  irri- 
gation and  other  purposes,  is  personal  property  and  taxable 
as  such,  the  ownership  in  such  case  being  in  the  water  itself 
and  not  merely  in  the  right  to  its  use.^*  And  in  an  early  Cali- 
fornia case^^  Judge  Field  said  that  "Water,  when  collected  in 
reservoirs  or  pipes,  and  thus  separated  from  the  original 
source  of  supply,  is  personal  property,  and  is  as  much  the  sub- 
ject of  sale — ^an  article  of  commerce — ^as  ordinary  goods  and 
merchandise." 

Similar  expressions  are  found  in  later  opinions,^®  but  it  is 
believed  that  as  applied  to  the'  use  of  water  for  irrigation. 


"» Parks  Canal  &  Min.  Co.  v.  Hoyt,  57  Cal.  44. 

*•  Bear  Lake  &  River  Waterworks  &  Irr.  Co.,  Ogden  City,  8  Utah  494, 
33  Pac.  135. 

^^Heyneman  v.  Blake,  19  Cal.  579,  594  (not  irrigation  case).  And  see 
dissenting  opinion  of  Justice  Field  in  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347,  4  Sup.  ct.  48  (water  collected  by  rainfall). 
See  criticism  of  the  remark  of  Field,  J.,  in  the  Heyneman  case  in 
Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  725,  93  Pac.  858,  15  L.  R.  A. 
(N.  S.)  359.  See,  also,  Copeland  v.  Fairview  Land  &  Water  Co.,  165 
Cal.  148,  131  Pac.  119. 

*  See  Riverside  Water  Co.  v.  Gage,  89  Cal.  418,  26  Pac.  889 ;  Ball  v. 
Kehl,  95  Cai.  613,  30  Pac.  780 ;  Hesperia  Land  &  Water  Co.  v.  Gardiner, 
4  Cal.  App.  357,  88  Pac.  286;  Hagerman  Irr.  Co.  v.  McMurry,  16  N. 
Mex.  172,  113  Pac.  823;  Salt  Lake  City  v.  Salt  Lake  City  Water  & 
Electric  Power  Co.,  24  Utah  249,  67  Pac.  672;  Dunsmuir  v.  Port  An- 
geles Gas,  etc.,  Co.,  24  Wash.  114,  63  Pac.  1095. 

Water  in  an  artificial  ditch  is  private  and  personal  property  and,  as 
such,  is  subject  to  an  agreement  for  its  sale  or  use  as  any  other  Icind 
of  personal  property.  Methrow  Cattle  Co.  v.  Williams,  64  Wash.  457, 
117  Pac.  239. 
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this  is  not  a  correct  statement  of  the  law.  Thus,  in  a  recent 
(1913)  California  case  it  was  held  that  water  stored  by  an 
irrigation  company  in  its  reservoir  is  real  property,  the  right 
to  the  use  of  which  may  become  appurtenant  to  land.^®  In  so 
holding  the  court  declared  that,  "water,  in  its  natural  state, 
is  part  of  the  land.  Like  any  other,  part  thereof,  it  may  be- 
come personal  property  by  being  severed  from  the  realty, 
but  not  until  then.  When  it  is  sold  for  domestic  use  and  de- 
livered by  means  of  pipes  to  the  premises  in  the  usual  man- 
ner, the  pipes  themselves  are  fixtures  and  part  of  the  realty, 
and  this  severance  takes  place  when  the  water  is  taken  from 
the  pipes  by  the  consumer.  In  the  case  of  water  for  il^riga- 
tion,  delivered  in  pipes  or  ditches,  the  severance  does  not  take 
place  at  all.  The  water  by  that  use  of  it  permeates  the  soil 
and  remains  a  part  of  the  realty." 

To  the  present  writer  the  view  here  presented  is  absolutely 
sound.  Leaving  out  of  the  account  the  question  whether  war 
ter  as  used  in  irrigation  is  property  at  all,  as  distinguished 
from  the  right  to  use  it,  it  is  clear  that  water  as  ordinarily 
found  running  in  natural  channels  is  a  part  of  the  realty.  It 
is  equally  clear  that  water  confined  in  a  bottle,  tub,  bucket,  or 
the  like,  or  in  any  case  where  there  is  complete  severance  from 
the  earth,  is  personalty.  In  the  case  of  water  so  severed  a 
right  is  asserted  to  specific  particles  of  water  having  no  phys- 
ical connection  with  the  land.  And  water  diverted  into  the 
ditches,  canals,  pipes,  etc.,  of  an  irrigating  system  is  some- 
times considered  as  if  it  were  so  severed  and  reduced  to  con- 
trol as  to  become  the  personal  property  of  the  irrigator.  Wa- 
ter in  irrigation  works  has  been  likened  to  "caged  animals, 
snared  birds,  or  fish  in  a  net,"  which  are  undoubtedly  personal 
property.2^  A  little  reflection  should  convince  one  that  there 
is  no  real  analogy  between  the  water. and  the  animals,  etc., 


*•  Copeland  v.  Fairview  Land  &  Water  Co.,  165  Cal.  148,  131  Pac.  119. 
But  see  opinion  in  Los  Robles  Water  Co.  v.  Stoneman,  146  Cal.  203, 
79  Pac-  880. 
*  See  Wiel,  Water  Rights  in  the  Western  States  (2d  ed.)  §  154. 
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so  reduced  to  possession.  The  animals,  birds,  or  fishes,  so 
confined,  may  properly  be  compared  with  the  water  in  the  cup 
or  bucket,  but  water  flowing  in  an  irrigating  ditch  is  still 
running  water.  The  irrigator  is  not  interested  in  specific 
particles  of  the  water  but  only  in  the  flow.  The  fact  that  the 
water  is  running  in  an  artificial  conduit  is  immaterial.  It  is 
still  running  water  flowing  in  a  channel  as  truly,  in  a  legal 
sense,  a  part  of  the  realty  as*  the  natural  channel  or  source 
from  which  it  was  originally  drawn.  And,  as  pointed  out  in 
the  opinion  just  quoted,  in  serving  its  function  it  finally  per- 
meates the  soil,  from  which  it  has  never  in  legal  contempla- 
tion been  separated. 

The  question  discussed  in  this  section  can  rarely  be  of  prac- 
tical importance  in  irrigation  law  but  in  view  of  occasional 
declarations  on  the  point  found  in  the  opinions  it  has  been 
deemed  worthy  of  some  attention. 

§  168.    Water  Right  as  Real  Estate. 

In  its  nature,  a  water  right  or  an  interest  in  a  water  right 
and  ditch  is  real  estate,^^  and  a  perpetual  right  to  have  a  cer- 
tain quantity  of  water  flow  through  an  irrigating  ditch  is  a 
freehold  estate."  So,  also,  the  right  of  a  riparian  proprietor, 
as  such,  to  the  use  of  water  flowing  by  his  land,  is  "identified 
with  the  realty,  and  is  a  real  and  corporeal  hereditament."" 


"  Lower  Kings  River  Water  Ditch  Co.  v.  Kings  River  &  Fresno  Canal 
Co.,  60  Cal.  408;  Hayes  v.  Fine,  91  Cal.  391,  27  Pac.  772;  Fudickar  v. 
East  Riverside  Irr.  Dist.,  109  Cal.  29,  41  Pac.  1024;  Inyo  Consol.  Water 
Co.  V.  Jess,  161  Cal.  519,  119  Pac.  934;  Travelers'  Ins.  Co.  v.  Childs,  25 
Colo.  360,  54  Pac.  1020;  Child  v.  Whitman,  7  Colo.  App.  117,  42  Pac. 
601;  Davis  v.  Randall,  44  Colo.  488,  99  Pac.  332;  Ada  County  Farmers' 
Irr.  Co.  v.  Farmers'  Canal  Co.,  5  Idaho  793,  51  Pac.  990;  Nielson  v. 
Parker,  19  Idaho  732,  115  Pac.  988;  Paddock  v.  Clark,  22  Idaho  498,  126 
Pac.  1052 ;  Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  39  Pac.  1054. 

"Wyatt  V.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33  Pac.  144;  Gut- 
heil  Park  Investment  Co.  v.  Town  of  Montclair,  32  Colo.  420,  76  Pac. 
1050;  Monte  Vista  Canal  Co.  v.  Centennial  Ditch  Co.,  22  Colo.  App.  364, 
123  Pac.  831. 

"  Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674. 
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And  the  right  of  an  irrigation  company  to  have  the  water 
(low  in  the  stream  to  the  head  of  its  ditch  is  an  incorporeal 
hereditament  appurtenant  to  the  ditch,  and  is  coextensive 
with  the  right  to  the  ditch  itself.  2*  Further,  it  has  been  held 
that  the  right  to  take  or  divert  water  from  the  land  of  an- 
other constitutes  an  easement." 

§  169.    Water  Rights  as  Appurtenances  to  Land. 

It  is  sometimes  important  to  determine  when  or  whether 
water  rights  are  appurtenances  to  the  land  in  connection  with 
which  they  are  used,  or  were  acquired.  This  is  especially  the 
case  in  connection  with  conveyances  of  water  rights:  for,  as 
will  be  seen  later,  a  conveyance  of  land  will  ordinarily  carry 
with  the  land  all  water  rights  appurtenant  thereto." 

In  the  discussion  of  water  rights,the  terms  "appurtenant" 
and  "appurtenances"  appear  in  some  instances  to  have  been 
used  loosely  by  the  courts  where  their  precise  meaning  was 
not  directly  involved  in  the  question  to  be  decided.  It  is  im- 
portant to  observe  that  "appurtenant"  does  not  mean  "in- 
separable," but  that  water  rights,  although  appurtenant  to 
land,  may  nevertheless  exist  as  entirely  independent  and  dis- 
tinct rights  of  property,  and,  as  such,  be  conveyed  apart  from 
the  land."  Owing  to  a  failure  to  note  this  distinction,  and 
considering  also  a  water  right  as  a  corporeal  thing,  which 


34 


Lower  Kings  River  Water  Ditch  Co.  v.  Elings  River  &  Fresno  Canal 
Co.,  60  .Cal.  408.  ,  This  was  an  action  to  recover  damages  for  the  di- 
version of  water  from  the  plaintiff's  ditch.  The  ditch  was  situated 
partly  in  Fresno  and  partly  in  Tulare  county;  the  head  of  the  ditch 
and  the  point  of  defendant's  diversion  and  the  plaintiff's  place  of  busi- 
ness being  in  Fresno  county.  The  action  was  bi'ought  in  Tulare  county. 
This  was  held  proper,  the  court  holding  the  law  to  be  as  stated  in  the 
text,  and  therefore  the  injury  affected  the  ditch  as  a  whole,  and,  since 
the  ditch  lay  in  both  counties,  the  action  might  have  been  brought  in 
either. 

"  Ruhnke  v.  Aubert,  58  Ore.  6,  113  Pac.  38. 

"•See  post,  §  175, 

"  Hard  v.  Boise  City  Irr.  &  Land  Co.,  9  Idaho  589,  76  Pac.  831,  65 
L.  R.  A.  407;  Frank  v.  Hicks,  4  Wyo.  502,. 35  Pac.  475,  1025. 


§  168  WATER  RIGHTS  AND  DITCHES  299 

could  not,  as  such,  be  appurtenant  to  land,  the  court  of  ap- 
peals of  Colorado  once  held  that  water  rights  are  not  appurte- 
nances. ^^  This  decision  is  believed  to  be  the  only  authority 
for  the  proposition  that  an  appropriator's  water  right  is  a 
corporeal  thing,  and  the  further  proposition  that  it  may  not 
become  appurtenant  to  land.^®  On  these  propositions,  the 
court  appears  to  have  been  plainly  wrong,  and  its  ruling  was 
examined  and  disapproved  by  the  supreme  court  of  Wyoming 
in  a  case  in  which  the  question  of  water  rights  as  appurte- 
naces  was  exhaustively  discussed.^^  This  case  has  since  been 
followed  by  the  supreme  court  of  Colorado/^  and  it  may  now 
be  regarded  as  settled  law  that  a  water  right  acquired  by  ap- 
propriation is  appurtenant  to  the  land  upon  which  the  water 
is  used.*2  In  Idaho  it  is  so  provided  by  statute,  but  such  stat- 
ute does  not  make  the  water  right  inseparable  from  the  land.^* 
And  in  Nevada  by  statute  water  used  for  beneficial  purposes 
is  declared  to  be  appurtenant  to  the  place  of  use.^* 

The  fact  that  the  land  to  which  the  water  is  conveyed  by 
the  appropriator  is  unsurveyed  public  land  does  not  prevent 


IS 


n 


Bloom  V.  West,  3  Colo.  App.  212,  32  Pac.  846. 
In  Oppenlander  v.  Left  Hand  Ditch  Co.,  IS  Colo.  142,  81  Pac.  854, 
the   question   whether  water  rights   may   become   appurtenances   was 
raised,  but  left  undecided. 

Frank  v.  Hicks,  4  Wyo.  502,  35  Pac.  475,  1025. 
Gelwicks  v.  Todd,  24  Colo.  494,  52  Pac.  788.     See,  also,  Arnett  v. 
Linhart,  21  Colo.  188,  40  Pac.  855. 

"Fitzell  V.  Leaky,  72  Cal.  477,  14  Pac.  198;   Graham  v.  Pasadena 
Land  &  Water  Co.,  152  Cal.  596,  93  Pac.  498;  Conant  v.  Deep  Creek  & 
Curlew  Valley  Irr.  Co.,  28  Utah  672,  66  Pac.  188,  90  Am.  St.  Rep.  721. 
For  extensive  discussion  of  the  question  of  water  rights  as  appur- 
tenances see  Smith  v.  Denniff,  24  Mont.  20,  60  Pac.  398,  81  Am.  St.  408. 
Under  debtor's  homestead  exemption  laws  water  rights,  ditches,  etc., 
appurtenant  to  the  homestead  are  exempt  therewith.     Payne  v.  Cum- 
mings,  146  Cal.  426,  80  Pac.  620. 
And  see  cases  cited  in  post,  §  175,  note. 

"Bennett  v.  Twin  Falls  North  Side  Land  &  Water  Co.  (Idaho),  150 
Pac.  336.    See,  also,  Hewitt  v.  Western  Beet  Sugar  Co.,  20  Idaho  235, 
118  Pac.  296. 
•  "^Prosole  V.  Steamboat  Canal  Co.  (Nev.),  140  Pac.  720. 
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the  water  from  becoming  appurtenant  thereto,  where  the  ap- 
propriator  is  not  a  trespasser  on  the  land,  but  a  rightful  oc- 
cupant.** But  the  use  of  water  by  a  trespasser  upon  the  land 
of  another  does  not  make  such  water  appurtenant  to  the  land 
upon  v/hich  it  is  wrongfully  used.***  It  does  not  follow  from 
this,  however,  that  the  use  of  water  upon  land  to  which  it  is 
already  appurtenant,  by  one  who  is  a  trespasser  thereon,  will 
give  him  such  a  right  to  the  water  as  that  he  may  thereafter 
divert  it  from  the  land,  upon  being  ejected  .therefrom,  con- 
vey to  a  stranger  a  legal  title  to  the  water  or  the  use  thereof.*^ 

The  use  of  water  on  certain  land  by  the  owner  of  the  water 
right  does  not  necessarily  make  the  water  right  appurtenant 
to  such  land,  as,  for  example,  where  a  husband  uses  water  be- 
longing to  him  upon  his  wife's  land.** 

Like  the  water  right,  the  ditch  or  other  conduit  for  the 
water  is  attadied  to  the  land  either  as  appurtenant  or  inci- 
dent thereto,  and  necessary  to  its  beneficial  enjoyment,  and  is 
therefore  part  and  parcel  of  the  realty.*® 

The  burden  of  proving  that  a  water  right  and  ditch  are  ap- 
purtenant to  land  rests  upon  the  party  asserting  it.*^  Whether 
or  not  a  particular  water  right  is  appurtenant  to  a  given  piece 
of  land  is,  of  course,  a  question  of  fact  to  be  determined  by 
the  evidence.  And  since  the  right  to  water  acquired  by  ap- 
propriation upon  the  public  domain  is  independent  of  the 
question  of  the  legal  title  to  the  land  upon  which  the  water  is 
used,  and  the  place  of  use  may  be  changed,  the  fact  that  wa- 
ter so  appropriated  has  been  used  at  any  particular  place  or 


*  Ely  V.  Ferguson,  91  Cal,  187,  27  Pac.  587. 

••  Smith  V.  Logan,  18  Nev.  149,  1  Pac.  678. 

"  Alta  Land  &  Water  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  645,  20  Am. 
St.  217. 

"BuUerdick  v.  Hermsmeyer,  32  Mont.  541,  81  Pac.  334. 

"Frank  v.  Hicks,  4  Wyo.  502,  35  Pac.  475,  1025.  See  Fitzell  v. 
Leaky,  72  Cal.  477,  14  Pac.  198;  Anaheim  Union  Water  Co.  v.  Ash- 
croft,  153  Cal.  152,  94  Pac.  613. 

*•  Smith  V.  Denniff ,  24  Mont.  20,  60  Pac.  398,  81  Am.  St.  408 ;  Hayes  v. 
Buzard,  31  Mont.  74,  77  Pac.  423.  * 
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upon  any  particular  land  will  not  of  itself  determine  its  char- 
acter as  an  appurtenance.*^ 

§  170.    Property  in  Ditches  and  Canals. 

An  irrigating  ditch  or  canal  is,  of  course,  property,  and  will 
ordinarily  constitute  a  part  of  the  land  across  or  through 
which  it  is  constructed.  It  is  to  be,  noted  that  an  irrigating 
ditch,  as  property,  is  entirely  distinct  from  the  rigllt  to  con- 
duct water  through  it.  The  ownership  of  the  ditch  and  that 
of  the  water  right  may  be,  and  often  is,  vested  in  the  same 
person,  but  one  may  own  a  ditch  without  owning  a  water 
right,  and  vice  versa.*^  A  conspicuous  instance  of  this  occurs 
in  the  case  of  irrigation  through  the  agency  of  irrigation  com- 
panies, where  the  company  owns  the  ditch,  and  the  water 
rights  usually  belong  to  the  private  consumers.*^ 

Ditches  and  canals,  being  property  existing  as  such  inde- 
pendently of  the  water  rights,  may  be  conveyed  separately 
from  such  rights,  the  conveyance  being  executed  with  the 
usual  formalities  required  in  the  case  of  any  sale  of  real 
est^e.** 

Mechanics'  liens  for  work  and  materials  furnished  in  the 
construction  or  maintenance  of  irrigating  ditches  may  be  en- 
forced according  to  the  general  laws  governing  the  enforce- 
ment of  such  liens.*^ 

The  right  to  use  irrigating  ditches  belonging  to  other  per- 


**  Cases  cited  in  note  immediately  preceding. 

*'  Clifford  V.  Larrieu,  2  Ariz.  202,  11  Pac.  397 ;  McLear  v.  Hapgood, 
85  Gal.  555,  24  Pac.  788;  Stocker  v.  Kirtley,  6  Idaho  795,  59  Pac,  891; 
McDonneU  v.  Huffine,  44  Mont.  411,  120  Pac.  792   (quoting  the  text). 

"  See  post,  c.  XIV,  "Irrigation  Companies." 

**  The  conveyance  of  irrigating  ditches  will  be  considered  so  far  as 
necessary  in  connection  with  the  conveyance  of  water  rights.  See  post, 
§§  174-177. 

**  See  Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irr.  Co.,  79  Fed.  39, 
501,  SQ  Fed.  975;  Jarvis  v.  State  Bank,  22  Colo.  309,  45  Pac.  505; 
Greer  v.  <:Jache  Val.  Canal  Co.  (Idaho,  1894),  38  Pac.  653;  Nelson  v. 
Clerf,  4  Wash.  405,  30  Pac.  716. 
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sons  is*  frequently  secured  by  contract,  and  in  such  case  the 
rights  and  liabilities  of  the  parties  as  to  the  use  of  the  ditch, 
its  maintenance  and  repair,  etc.,  will  be  determined  by  the 
terms  of  the  contract.^^ 

§  171.    Co-ownership  of  Ditches  and  Water  Rights — In  Gen- 
eral. 

Several  persons  may  together  construct  or  own  a  dam,  head- 
gate  or  ditch,  to  be  used  for  the  diversion  or  conveyance  of 
water,  in  which  case  they  are,  of  course,  tenants  in  common 
of  the  dam,  headgate  or  ditch.  But  their  common  ownership 
of  the  means  of  diversion  or  conveyance  does  not  necessarily 
involve  a  common  right  to  the  water  diverted  or  conveyed, 
for,  as  we  have  seen,  the  ownership  of  the  water  right  and 
that  of  the  means  of  diversion  or  conveyance  may  be  entirely 
distinct.  Several  appropriators,  whose  appropriations  date^ 
from  different  times,  may  use  the  same  ditch  or  headgate 
without  losing  their  respective  priorities.  Such  use,  in  the 
absence  of  an  agreement  to  that  effect,  does  not  result  in  a 
merger  of  their  rights,  but  the  same  irrigating  ditch  may  have 
two  or  more  priorities  belonging  to  the  same  party,  or  to  dif- 
ferent parties.*^ 

But  two  or  more  persons  may,  by  appropriation  or  otiier- 
wise,  become  tenants  in  common  of  a  water  right,**  and  ordi- 


M 


See  Rogers  v.  Riverside  Land  &  Irr.  Co.,  132  Cal.  9,  64  Pac.  95; 
Rogers  v.  West  Riverside  350-Inch  Water  Co.,  18  Cal.  App.  707,  124 
Pac.  447. 

*'Hildreth  v.  Montecito  Creek  Water  Co.,  139  Cal  22,  72  Pac.  395; 
Rominger  v.  Squires,  9  Colo.  327,  12  Pac.  213;  Farmers'  High  Line 
Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  21  Pac.  1028,  4 
L.  R.  A,  767;  Nichbls  v.  Mcintosh,  19  Colo.  22,  34  Pac.  278;  Patterson  v. 
Brown  &  Campion  Ditch  Co.,  3  Colo  App.  511,  34  Pac.  769;  Park  v. 
Park  45  Colo.  347,  101  Pac.  403.  See,  also,  Fitzell  v.  Leaky,  72  Cal.  477, 
14  Pac.  198. 

**  Rodgers  v.  Pitt,  129  Fed.  932 ;  Beers  v.  Sharpe,  44  Ore.  386,  75  Pac. 
717   (citing  the  text). 

The  fact  that  each  co-owner  of  a  ditch  is  entitled  to  a  certain  pro- 
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narily,  where  two  or  more  persons  together  construct  an  irri- 
gation ditch,  and  appropriate  water  by  means  of  such  ditch, 
they  become  tenants  in  common  of  the  ditch  and  water  rights 
also;  the  respective  quantities  of  water  to  which  each  is  en- 
titled being  determined  by  the  terms  of  the  contract  between 
the  parties,  and  their  mutual  rights  and  obligations  being  de- 
termined by  the  general  law  of  cotenancy.*® 

Tenants  in  common  of  a  tract  of  riparian  land  are,  of 
course,  tenants  in  common  of  the  riparian  water  rights  be- 
longing to  such  tract,  and  upon  a  partition  of  the  land  they 
will  remain  tenants  in  common  of  the  water  rights  or  become 
owners  in  severalty  of  their  respective  shares  thereof,  accord- 
ing to  the  terms  of  the  partition  agreement  or  decree.^*^ 


portion  of  the  water  in  the  ditch,  for  example,  a  definite  number  of 
indies,  does  not  prevent  their  being  tenants  in  common  of  the  water 
right.    Girseza  v.  TerwiUiger,  144  Cal.  456,  77  Pac.  1034. 

Where  several  persons  acquire  in  separate  parcels  lands  to  which 
certain  water  rights  are  appurtenant,  they  each  become  vested  with  an 
interest  in  the  water,  measured  in  amount  by  the  requirements  in  each 
case,  whether  they  may  technically  be  designated  tenants  in  common 
or  not.    BuUerdick  v.  Hermsmeyer,  82  Mont.  541,  81  Pac.  334. 

As  to  community  ditches  or  acequias  in  New  Mexico,  see  Statutes, 
New  Mexico,  1915,  §5744  ct.  seq.;  Candelaria  v.  Vallejos,  13  N.  Mex. 
146,  81  Pac.  589;  Pueblo  of  Isleta  v.  Tondre,  18  N.  Mex.  388,  137  Pac. 
86;  Snow  v.  Abalos  (N.  Mex.),  140  Pac.  1044;  La  Mesa  Community 
Ditch  V.  Appelzoeller  (N.  Mex.),  140  Pac.  1051;  State  v.  Tularosa 
Community  Ditch  (N.  Mex.),  143  Pac.  207. 

As  to  the  rights  of  grantees  of  water  rights  from  a  public  ditch  in 
Texas  under  grants  from  the  Mexican  government.  See  San  Juan 
Ditch  Co.  V.  Gassin  (Tex.),  141  S.  W.  815. 

•Lytle  Creek  Water  Co.  v.  Perdew,  65  Cal., 447,  4  Pac.  426;  Santa 
Paula  Water  Works  v.  Peralta,  113  Cal.  38,  45  Pac.  168 ;  Griseza  v.  Ter- 
wiUiger, 144  Cal.  456,  77  Pac.  1034 ;  Schilling  v.  Rominger,  4  Colo.  100 ; 
Tucker  v.  Jones,  8  Mont.  225,  19  Pac.  571;  Moss  v.  Rose,  27  Ore.  575, 
41  Pac.  666;  Cames  v.  Dalton,  56  Ore.  596,  110  Pac.  170;  Smith  v. 
North  Canyon  Water  Co.,  16  Utah  194,  52  Pac.  283. 

"See  Verdugo  Clinon  Water  Co.  v.  Verdugo,  152  Cal.  655,  93  Pac. 
1021.  Where  riparian  lands  held  in  co^mion  are  partitioned  among  the 
several  co-owners,  no  special  provision  being  made  in  the  partition 
agreement  or  decree  as  to  the  riparian  rights,  it  would  seem  that  after 
partition,  each  holder  in  severalty  of  a  portion  of  the  original  tract 
l3ring  along  th^  stream  will  enjoy  the  usual  riparian  rights  naturally 


,> 
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To  constitute  a  tenancy  in  common  of  any  property  there 
must  be  a  right  to  the  unity  of  possession,  and  with  respect 
to  a  water  right  this  unity  must  extend  to  the  right  of  user, 
for  the  parties  can  have  no  title  to  the  water  itself ;  if,  then, 
it  appears  in  a  given  case  that  as  between  several  persons 
claiming  water  from  the  same  stream  there  is  no  unity  of 
possession  in  the  ditches,  land,  act  of  appropriation,  use,  or 
right  to  the  use,  of  the  water,  no  tenancy  in  common  exists 
between  them.*^^ 

§  172.    Incidents  of  Co-tenancy  of  Water  Rights. 

The  rights  and  duties  of  the  several  cotenants  of  ditch  and 
water  rights  and  the  incidents  of  the  cotenancy  are,  in  general, 
governed  by  the  ordinary  rules  governing  cotenancies.  And 
the  several  co-owners  may  agree  among  themselves  as  to  their 
respective  rights  and  the  manner  of  enjoying  their  several 
interests.'^^ 

The  possession  and  use  of  the  ditch  and  water  by  one  tenant 
in  common  is  also  that  of  his  cotenants,  and  is  presumed  to 
be  not  adverse  to,  but  in  maintenance  of  their  rights,  and  in 


belonging  to  that  part  of  the  land;  and  if,  by  the  partition,  any  por- 
tion of  the  land  is  entirely  detached  from  the  stream,  the  pwner  of 
that  share  cannot  claim  the  riparian  rights  originally  enjoyed  in  con- 
nection therewith  as  a  part  of  the  original  tract,  but  will  have  no  ri- 
parian rights  whatever.  It  is  possible,  however,  to  make  a  partition 
of  the  land  without  partitioning  the  water,  and  in  such  case  the  original 
co-owners  of  the  land,  now  holding  their  respective  shares  of  the  land 
in  severalty,  will  remain,  as  before,  tenants  in  common  of  the  water 
right;  and  this  right  may  be  enjoyed  in  connection  with  allotments  of 
the  land  not  abutting  upon  the  stream.  Rose  v.  Mesmer,  142  Cal.  392, 
76  Pac.  905. 

"City  of  Telluride  v.  Davis,  33  Colo.  355,  80  Pac.  1051;  Norman  v. 
Corbley,  82  Mont.  195,  79  Pac.  1059. 

"Biggs  V.  Utah  Irr.  Ditch  Co.,  7  Ariz.  331,  64  Pac.  494;  Stoner  v. 
Maw,  11  Wyo.  366,  72  Pac.  192,  73  Pac.  548.  See,  also,  Hufford  v.  Dye, 
162  Cal.  147,  121  Pac  400;  Anderson  v.  Cook,  25  Mont.  330,  64  Pac.  873 
66  Pac.  504 ;  Outhouse-Cottel  v.  Berry,  42  Ore.  593,  72  Pac.  584. 
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accordance  with  his  own  right  as  a  tenant  in  common.^^  And 
before  exclusive  possession  lawfully  taken  by  one  cotenant 
can  become  adverse  to  the  other  cotenants  so  as  to  set  in  mo- 
tion the  statute  of  limitations  against  them,  there  must  be 
actual  ouster  and  knowledge  or  notice  of  the  hostile  intent 
with  which  possession  is  held.^*  And  the  evidence  to  show 
ouster  by  a  cotenant  must  be  stronger  and  more  convincing 
than  is  necessary  to  sustain  an  ordinary  claim  of  adverse  pos- 
session.^^ 

One  cotenant  may  preserve  the  common  estate  for  the  bene- 
fit of  all  the  cotenants.®*  Thus,  where  cotenants  appropriate 
water  together  and  one  of  them  uses  all  of  the  water  appro- 
priated, he  preserves  not  only  his  own  but  also  his  cotenants' 
right.®^  And  any  one  of  the  cotenants  may  bring  suit  against 
a  trespasser  to  enjoin  the  diversion  of  the  water  held  in  com- 
mon.**® 

One  cotenant  of  a  ditch  or  water  right  may  transfer  his  in- 
terest to  a  stranger,  who,  by  such  transfer,  becomes  himself 
a  cotenant  with  the  other  co-owners  and  succeeds  to  all  the 
rights  of  his  grantor  in  the  cotenancy.^^  But  one  cotenant 
cannot,  without  special  authority  from  his  fellows,  transfer 
any  greater  interest  than  he  himself  possesses.®** 

In  the  absence  of  a  special  agrement  on  the  subject,  tenants 


"  Moss  V.  Rose,  27  Ore.  595,  41  Pac.  666,  50  Am.  St.  Rep.  743 ;  Beers 
V.  Sharpe,  44  Ore.  386,  75  Pac.  717;  Smith  v.  North  Canyon  Water  Co., 
16  Utah  194,  52  Pac.  283. 

•*  Beers  v.  Sharpe,  44  Ore.  386,  75  Pac.  717;  Church  v.  State,  65  Wash. 
50,  117  Pac.  711.  See,  also.  Rose  v.  Mesmer,  142  Cal.  392,  75  Pac.  905; 
Copeland  v.  Fairview  Land  &  Water  Co.,  165  Cal.  148,  131  Pac.  119. 

"  Church  V.  State,  65  .Wash.  50,  117  Pac.  711. 

••Cache  La  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25  Colo. 
404,  53  Pac.  318,  71  Am.  St.  123;  Hall  v.  Blackman,  8  Idaho  272,  68 
Pac.  19  (citing  the  text). 

"  Hall  V.  Blackman,  8  Idaho  272,  68  Pac.  19. 

"Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  73;  Rodgers  v.  Pitt, 
89  Fed.  420,  129  Fed.  932;  Miller  v.  Lux,  127  Fed.  573. 

"Biggs  V.  Utah  Irr.  Ditch  Co.,  7  Ariz.  331,  64  Pac.  494;  Crowder  v. 
McDonnell,  21  Mont.  363,  54  Pac.  43. 

Beers  v.  Sharpe,  44  Ore.  386,  75  Pac.  717. 
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in  common  of  an  irrigating  ditch  are  equally  bound  to  keep 
it  in  repair/^  and  where,  through  the  failure  of  one  of  them 
to  repair  the  ditch,  the  land  of  the  other  is  overflowed,  the 
latter  has  no  right  to  fill  up  the  ditch.®^  Nqj.  does  the  failure 
of  one  cotenant  to  do  his  part  in  making  repairs  justify  the 
other  in  making  up  the  loss  thus  occasioned  by  drawing  off 
the  water  from  the  party  in  default.®*  So,  also,  one  cotenant, 
or  his  successor  in  interest,  cannot  recover  from  his  cotenant 
for  damages  sustained  on  account  of  the  negligent  location  or 
construction  of  the  ditch,  where  all  participated  in  the  work 
of  construction.®*  These  rules,  however,  are  subject  to  modi- 
fication by  special  agreement  between  the  parties.  Thus 
where,  by  agreement,  one  of  the  cotenants  is  relieved  from 
responsibility  to  the  others  for  repairs  upon  the  ditch,  he,  or 
his  successor,  has  a  right  of  action  for  damages  resulting  from 
the  negligent  maintenance  of  the  ditch  due  to  the  failure  of 
the  other  cotenants  to  keep  it  in  repair.** 


•^  See  generally  as  to  the  duty  of  cotenants  as  to  repairs.  Rogers  v. 
Riverside  Land  &  Irr.  Co.,  132  Cal.  9,  64  Pac.  95;  Arroyo  Ditch  &  Wa- 
ter Co.  V.  Bequette,  149  Cal.  543,  87  Pac.  10;  Carnes  v.  Dalton,  56  Ore. 
596,  110  Pac.  170;  Fillmore  City  v.  Fillmore  Roller  Mill  Co.,  36  Utah 
339,  103  Pac.  967. 

"Moss  V.  Rose,  27  Ore.  595,  41  Pac.  666,  50  Am.  St.  743.  In  this 
case,  the  parties  were  tenants  in  common  of  a  ditch  across  defendant's 
land,  and  through  the  plaintiffs'  neglect  to  keep  the  ditch  in  repair,  the 
defendant's  land  was  overflowed,  whereupon  he  filled  the  ditch,  thus  cut- 
ting off  the  water  from  the  plaintiffs'  land,  for  which  injury  he  was 
held  liable.  The  court  held,  further,  that  ''the  plaintiffs  will  be  allowed 
to  appropriate  one-half  of  the  waters  diverted,  and  required  to  bear 
one-half  of  the  expense  of  maintaining  the  ditch  across  the  defendant's 
lands,  and,  for  the  purpose  of  performing  their  part  of  the  work,  they 
must  have  the  right  of  entry  upon  the  said  lands  of  defendant  along 
the  banks  of  the  ditch.  And,  in  case  of  the  default  of  either  party, 
the  other  may  complete  the  necessary  repairs,  and  thereupon  the  party 
in  default  shall  be  liable  for  one-half  the  expense  thereof." 

•*  Carnes  v.  Dalton,  56  Ore.  596,  110  Pac.  170. 

•'  Crowder  v.  McDonnell,  31  Mont.  367,  54  Pac.  43. 

"  Crowder  v.  McDonnell,  31  Mont.  367,  54  Pac.  43.  See,  also,  as  to 
special  agreement  as  to  the  repair  and  maintenance  of  a  ditch,  River- 
side Irr.  Dist.  v.  Black,  25  Idaho  98,  136  Pac.  611. 
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Tenants  in  common  of  a  ditch  and  water  right  may,  of 
course,  organize  themselves  into  a  corporation  with  shares  of 
stock  representing  their  respective  interests.^®  But  where  a 
majority  of  the  cotenants  of  a  water  right  organize  themselves 
into  a  corporation  they  have  no  more  right  to  control  the 
minority  not  uniting  in  the  corporation  with  respect  to  the 
regulation  and  distribution  of  tiie  water  than  they  had  in  their 
individual  capacity  as  tenants  in  common,  and  they  cannot 
as  a  corporation  invade  or  impair  the  vested  rights  of  the 
minority.*^ 

Several  landowners  may  unite  in  constructing  a  lateral 
ditch  and  in  an  application  to  a  ditch  company  for  water  to 
irrigate  their  land,  and  may  join  in  an  action  for  a  writ  of 
mandamus  to  compel  the  company  to  deliver  the  water  applied 
for  at  their  common  headgate,  and  the  applicants  may  agree 
among  themselves  as  to  the  manner  of  using  and  distributing 
the  water  and  this  is  no  concern  of  the  company.*® 

Where  there  are  several  co-owners  of  a  ditch  using  the  wa- 
ter severally,  the  water  to  which  each  of  such  owners  is  en- 
titled may  be  changed  both  in  point  of  diversion  and  place  of 
use  at  the  suit  of  some  of  them  in  the  Colorado  statutory  ^pro- 
ceedings for  that  purpose,  unless  such  change  injuriously  af- 
fects  the  rights  of  the  others.®®  And  the  pro  rata  interests 
of  the  several  parties  in  the  appropriation  may  be  determined 
in  the  proceedings  to  make  such  change.^** 

In  Wyoming  provision  is  made  by  statute  in  case  two  or 
more  joint  owners  of  an  irrigating  ditch  are  unable  to  agree 
as  to  the  division  or  distribution  of  the  water  received 
through  the  ditch,  for  the  appointment  of  a  disinterested  per- 


••  Cache  La  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Res.  Co.,  25  Colo. 
404,  53  Pac.  318,  71  Am.  St.  125. 

"  Bartholomew  v.  Fayette  Irr.  Co.,  31  Utah  1,  86  Pac.  481. 

*Helphery  v.  Perrault,  12  Iciaho  451,  86  Pac.  417. 

"Hallett  V.  Carpenter,  37  Colo.  30,  86  Pac.  317.  To  the  same  effect, 
City  of  Telluride  v.  Davis,  83  Colo.  355,  80  Pac.  1051. 

'"Hallett  V.  Carpenter,  37  Colo.  30,  86  Pac.  317,  distinguishing  Put- 
nam V.  Davis,  7  Colo.  App.  437,  43  Pac.  1056. 
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son  to  take  charge  of  the  ditch  and  make  just  distribution  of 
the  water  to  the  persons  entitled  thereto.^^  This  statute  is 
not  intended  to  provide  an  exclusive  remedy  in  cases  of  dis- 
agreement among  joint  ditch  owners,  and  does  not  preclude 
one  joint  owner  from  obtaining  relief  against  a  co-owner 
for  wrongful  diversion  of  water  by  the  ordinary  actions  for  " 
damages  or  for  an  injunction/^ 

In  an  action  between  co-owners  as  to  the  use  of  the  water 
of  their  common  ditch  the  court  may,  when  such  course 
would  work  equity,  award  the  exclusive  use  of  the  water  to 
one  of  the  parties  on  certain  days  of  the  week,  leaving  it  to 
the  other  party  on  other  days/^  And  where  one  of  two  or 
more  co-owners  diverts  more  of  the  water  than  of  right  be- 
longs to  him  to  the  detriment  of  the  others,  the  latter  are 
entitled  to  an  injunction  to  restrain  such  diversion.^^^ 

§  173.    Taxation  of  Ditches  and  Water  Rights.    . 

Ditches  and  water  rights,  being  property,  are,  of  course, 
taxable,  in  the  absence  of  any  constitutional  or  statutory  pro- 
vision exempting  such  property  from  taxation.  In  several  of 
the  states  it  is  expressly  provided  that  ditches,  canals,  etc., 
used  for  irrigation  purposes,  shall  be  exempt  from  taxation, 
or  sl^ll  not  be  separately  taxed.^* 

Thus,  in  Colorado  and  Utah  the  constiti^tion  provides  that 
"ditches,  canals  and  flumes  owned  and  used  by  individuals 
or  corporations  for  irrigating  lands  owned  by  such  individ- 


"  Rev.  St.  1899,  §  908,  etc.  See  State  v.  Ausherman,  11  Wyo.  410,  72 
Pac.  200,  73  Pac.  548;  Mau  v.  Stoner,  14  Wyo.  183,  83  Pac.  218,  87  Pac. 
434. 

"  Stoner  v.  Mau,  11  Wyo.  366,  72  Pac.  192. 
^  "Anderson  v.  Cook,. 25  Mont.  330,  64  Pac.  873,  66  Pac.  504. 

"*  Lorenz  v.  Jacobs  (Cal.),  3  Pac.  654  (mining  case). 

As  to  partition  of  water  rights  see  McGillivray  v.  Evans,  27  Cal.  92 
(mining  case). 

^*  See  the  constitutional  and  statutory  provisions.  See  Swank  v. 
Sweetwater  Irr.  &  Power  Co.,  15  Idaho  353,  98  Pac.  297;  Bennett  v. 
Twin  Falls  North  Side  Land  &  Water  Co.  (Idaho),  150  Pac.  336. 
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uals  or  corporations,  or  the  individual  members  thereof,  shall 
not  be  separately  taxed,  so  long  as  they  shall  be  owned  and 
used  exclusively  for  such  purpose."^''  In  the  absence  of  this 
provision,  all  canals  would  be  subject  to  separate  taxation/* 
Under  this  provision,  only  those  canals  which  are  exclusively 
used  for  irrigating  the  lands  owned  by  those  who  own  the 
canals,  either  in  whole  or  in  part,  are  relieved  from  separate 
taxation.  The  ditches,  canals,  and  flumes  exempted  are 
divisible  into  three  general  classes:  (1)  Those  owned  by 
one  or  more  individuals,  and  exclusively  used  for  irrigating 
the  lands  of  said  individuals,  or  the  lands  of  any  of  them; 
(2)  those  owned  by  a  corporation,  and  exclusively  used  for 
irrigating  lands  belonging  to  the  corporation,  and  lands  be- 
longing to  shareholders  of  the  corporation,  or  lands  of  the 
corporation  or  the  shareholders,  or  any  thereof;  and  (3) 
those  owned  in  part  by  a  corporation  and  partly  by  individ- 
uals, and  exclusively  used  for  irrigating  lands  belonging  to 
the  corporation  and  to  said  individual  owners,  or  the  lands  of 
the  corporation  or  said  individuals,  or  any  thereof." 
Although  ditches,  etc.,  coming  within  the  scope  of  this  pro- 
vision, may  not  be  separately  returned  for  taxation,  there 
seems  to  be  no  reason  why  they  may  not  be  indirectly  taxed 
by  giving  to  the  land  benefited  by  them  a  proportionately 
increased  valuation. 

A  more  sweeping  provision  is  that  found  in  Nebraska, 
exempting  all  ditches,  etc.,  used  for  the  purpose  of  irriga- 
tion, from  all  taxation,  whether  for  state,  county,  or  munici- 
pal purposes.^®  Under  a  statute  exempting  water  rights  from 
taxation  "in  all  cases  where  the  land  or  other  property  upon 
which  the  water  pertaining  to  such  rights  is  assessable  for 


"Const.  Colo.  art.  10,  §  3;  Const.  Utah,  art.  13,  §  3;  Rev.  St.  Utah 
1898,  §  2503. 

"Empire  Land  &  Canal  Co.  v.  Board  Com'rs  Rio  Grande  County,  21 
Colo.  244,  40  Pac.  449. 

"  Empire  Land  &  Canal  Co.  v.  Board  Com'rs,  Rio  Grande  County,  21 
Colo.  244,  40  Pac.  449,  reversing  1  Colo.  App.  205,  28  Pac.  482. 
Consol.  St.  Neb.  1891,  §  2035. 
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taxation/'  but  providing  that,  in  making  the  assessment,  the 
assessor  shall  estimate  the  increased  value  of  such  land  or 
other  property  caused  by  the  use  of  such  water,  water  in  the 
pipes  of  a  distributing  system  of  a  city  for  the  use  of  its 
inhabitants  is  not  exempt." 


w 


Bear  Lake  &  River  Waterworks  &  Irr.  Co.  v.  Ogden  City,  8  Utah, 
494,  33  Pac.  135,  construing  2  Comp.  Laws  Utah  1888,  §  2784. 


CHAPTER  VIII 

TRANSFER,  CONVEYANCES,  AND  CONTRACTS  OF  OR  AFFECT- 
ING WATER  RIGHTS 
Section. 

174.  Generally — Water   Right    May    Be   Sold   or   Otherwise    Trans- 

ferred. 

175.  Conveyance  of  Water  Right  with  Land. 

176.  Conveyance  of  Water  Right  Separate  from  Land. 

177.  Formalities  of  Conveyance. 

178.  Contracts  and  Licenses  Affecting  Water  Rights. 

179.  Exchange  or  Loan  of  Water. 

§  174.     Generally — ^Water  Right  may  be  Sold  or  Otherwise 
Transferred. 

Like  other  property,  a  water  right  may  be  sold  or  other- 
wise transferred.^ 

Thus,  an  appropriator  of  water  for  irrigation  jnay  sell  the 
right  to  all  or  a  portion  of  the  water  covered  by  his  appro- 
priation.'* 

A  sale  by  the  appropriator  of  the  right  to  use  a  portion  of 
the  water  appropriated  by  him  for  the  irrigation  of  his  land 
does  not  indicate  that  he  has  appropriated  more  water  than 
he  actually  needed.^ 

It  is  not  necessary  that  a  purchaser  of  a  water  right  from 
an  appropriator  should  use  the  water  for  the  purpose  for 
which  it  was  used  by  his  vendor,  but  the  purchase  may  be 
for  an  entirely  different  use.  Thus,  a  city  may  purchase,  for 
municipal  purposes,  a  priority  acquired  for  irrigation,  and 


^See  cases  cited  throughout  this  chapter. 

*  Strickler  v.  City  of  Colorado  Springs,  16  Colo.  61,  26  Pac.  313 ;  Ft. 
Morgan  Land  &  Canal  Co.  v.  South  Platte  Ditch  Co.,  18  Colo.  1,  30 
Pac.  1032;  Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  39  Pac.  1054; 
Frank  V.  Hicks,  4  Wyo.  502,  35  Pac.  475,  1025. 

'  Drake  v.  Earhart,  2  Idaho  716,  23  Pac.  541. 
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succeed  to  the  rights  of  the  original  proprietor.  This  is  in 
accordance  with  the  general  principle  that  the  use  to  wjiich 
water  is  put  is  immaterial,  and  a  change  in  such  use  does  not 
affect  the  right.* 

A  water  right  acquired  by  appropriation  may  be  sold  not 
only  after  it  has  been  perfected,  but  also  before  the  appro- 
priation is  complete,  and  while,  therefore,  the  right  is  as 
yet  unperfected;  that  is  to  say,  the  appropriator,  while 
engaged  in  making  his  approprfation,  may  sell  his  rights  so 
far  acquired  to  another,  although  they  are  not  yet  perfected, 
and  are  liable  to  forfeiture  in  case  he  or  his  successor  in 
interest  fails  to  prosecute  the  work  of  appropriation  to  com- 
pletion with  reasonable  diligence.  And  his  vendee,  by  com- 
pleting the  appropriation  with  reasonable  diligence,  may  per- 
fect the  water  right  for  his  own  benefit.^  Thus,  a  canal  com- 
pany at  any  time,  while  prosecuting  its  work  of  construction 
with  proper  diligence,  may  sell  and  dispose  of  such  rights  as 
it  may  have,  and  the  grantee  may  succeed  to  such  rights  and 
become  the  legal  successor  of  the  grantor;  but,  in  order  to 
become  such,  the  grantee  must  succeed  in  the  same  right, 
and  the  prosecution  must  be  substantially  of  the  same  enter- 
prise. That  is  to  say,  it  must  succeed  to  the  charter  rights 
of  the  grantor,  and  prosecute  the  enterprise  under  the  same 
franchise  and  in  accordance  with  the  statement  and  certifi- 


*  Strickler  v.  qity  of  Colorado  Springs,  16  Colo.  61,  26  Pac.  313.  See, 
also,  Springville  v.  Fullmer,  7  Utah,  450,  27  Pac.  577. 

One  who  has  appropriated  no  more  water  than  is  necessary  for  the 
irrigation  of  his  land  may  sell  a  portion  of  such  water  to  a  railway 
company  for  supplying  its  station.  Drake  v.  Earhart,  2  Idaho,  716,  23 
Pac.  541. 

*  Colorado  Land  &  Water  Co.  v.  Rocky  Ford  Canal,  etc.,  Co.,  3  Colo. 
App.  545,  34  Pac.  580.  See,  also,  Gardner  v.  Wright,  44  Ore.  609,  91 
Pac.  286. 

An  inchoate  right  to  construct  a  ditch  and  appropriate  water  under 
a  permit  from  the  state  engineer  may  be  transferred  by  deed.  Whalon 
V.  North  Platte  Canal  &  Colonization  Co.,  11  Wyo.  313,  71  Pac.  995. 
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cate  of  its  organization.^  Where  the  work  of  appropriation 
is  begun  and  abandoned,  all  incipient  rights  acquired  are  for- 
feited, and  revert  to  the  public,  and  cannot  be  thereafter  sold 
or  transferred^ 

Where  a  person  claims  a  water  right  initiated  by  another, 
hfe  nlust  establish  his  right  by  showing  privity  between  him- 
self and  his  predecessor.  The  mere  possession  by  one  per- 
son of  a  water  right  originated  by  another  does  not  show 
such  privity.  In  order  to  make  good  his  claim  to  the  right 
as  of  the  date  at  which  it  was  initiated,  the  possessor  must 
show  some  contractual  relation  between  himself  and  the 
original  appropriator,  or  privity  with  him  under  the  laws 
of  succession.  Otherwise  the  initiation  of  the  right  will  be 
fixed  as  of  the  date  at  which  possession  was  taken.* 

A  right  to  water  acquired  by  prescription  may  be  sold." 

A  riparian  owner  may  sell  his  riparian  water  rights  so  as 
to  pass  a  good  title  as  against  himself  and  his  grantee,  but 
not  as  against  other  riparian  owners.  ^° 

A  water  right  may  be  the  subject  of  a  lease,"  or  it  may 
be  exchanged  for  a  right  of  way  for  a  ditch."  Likewise  an 
option  to  purchase  water  rights  may  be  transferred.*^ 

An  irrigation  canal,  like  a  water  right,  may  be  sold.  Thus, 
an  irrigation  company  may  sell  its  canal  to  another  com- 
pany, securing  the  purchase  price  by  a  mortgage  on  the  prop- 


•  Colorado  Land  &  Water  Co.  v.  Rocky  Ford  Ci^al,  etc.,  Co.,  3  Colo. 
App.  545,  84  Pac.  580. 

'  Ibid. 

"Kenck  v.  Deegan,  45  Mont.  245,  122  Pac.  746. 

•  Calkins  v.  Sorosis  Fruit  Co.,  150  Cal.  426,  88  Pac.  1094. 

•"  See  Duckworth  v.  Watsonville  Water  &  Land  Co.,  150  Cal.  520,  89 
Pac.  338;Wutchumna  Water  Co.  v.  Pogue,  151  Cal.  105,  90  Pac.  362; 
Rianda  v.  Watsonville  Water  &  Land  Co.,  152  Cal.  523,  93  Pac.  79. 

See,  also,  note  35,  infra. 

"  Tilton  V.  Sterling  Coal  &  Coke  Co.,  28  Utah  173,  77  Pac.  758,  107 
Am.  St.  689. 

"Methow  Cattle  Co.  v.  Williams,  64  Wash.  457,  117  Pac.  239. 

"  Thompson  v.  Pennebaker,  173  Fed.  849. 
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erty,  and  such  mortgage  may  be  foreclosed  as  in  ordinary 
cases  of  mortgage.  ^^* 

The  purchaser  of  an  irrigating  ditch  takes  it  subject  to 
existing  water  rights  in  the  ditch  of  which  he  had  notice." 

But  the  purchaser  of  a  legal  right  to  a  water  right  takes 
such  right  free  from  all  equitable  interests  of  which  he  had 
neither  actual  nor  constructive  notice.^^ 

§  175.    Conveyance  of  Water  Right  with  Land. 

In  examining  the  question  of  the  transfer  of  water  rights, 
we  will  consider,  first,  the  transfer  of  such  rights  along  with 
the  land  in  connection  with  which  the  rights  exist,  or  the 
water  is  used.  That  a  water  right  and  the  land  in  such  case 
may  be  sold  together  would  seem  to  be  sufficiently  obvious. 
And  a  conveyance  of  the  land  and  water  rights  in  express 
terms  will  pass  title  both  to  the  land  and  water  rights.^* 

But  it  is  not  always  necessary  that  the  water  rights  be 
expressly  mentioned  in  the  conveyance.  Thus,  the  right  of 
a  riparian  proprietor,  as  such,  to  the  flow  of  a  stream,  being 
annexed  to  the  soil,  passes  with  it,  not  as  an  easement  or 


"'Almeria  Irr.  Canal  Co.  v.  Tzschuck  Canal  Co.,  67  Neb.  290,  93 
N.  W.  174. 

"  Grand  VaUey  Irr.  Co.  v.  Lesher,  28  Colo.  273,  65  Pac.  44. 

'•  Blankenship  v.  Whaley,  124  Cal.  300,  57  Pac.  79 ;  ChurchUl  v.  Rus- 
seU,  148  Cal.  1,  82  Pac.  79. 

The  grantee  of  a  water  right  is  not  affected  by  a  secret  equity  in 
such  right  existing  as  against  his  grantor  unless  he  had  knowledge  or 
notice  thereof.  King  v.  Ackroyd,  28  Colo.  488,  66  Pac.  906.  See,  also, 
Crippen  v.  Comstock,  17  Colo.  App.  81,  66  Pac.  1074. 

"  Paddock  v  Clark,  22  Idaho  498,  126  Pac.  1053 ;  Fayter  v.  North,  80 
Utah  156,  83  Pac.  742,  6  L.  R.  A.  (N.  S.)  416.  See  Fluke  v.  Ford,  35 
Colo.  112,  84  Pac.  469. 

Where  the  deed  specifically  describes  the  water  rights  conveyed  with 
the  land,  such  description  excludes  the  presumption  that  other  water 
rights  were  intended  to  be  conveyed  by  the  deed,  and  no  additional 
rights  will  pass  by  implication.  Paddock  v.  Clark,  22  Idaho  498,  126 
Pac.  1053. 
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appurtenance,  but  as  part  and  parcel  of  it/^  So,  also,  where 
a  water  right  acquired  by  appropriation  is  regarded  as  an 
appurtenance  to  the  land  upon  which  the  water  is  used,  a 
conveyance  of  the  land,  or  of  the  land  and  its  appurtenances, 
without  any  express  reference  to  the  water  right,  will  gen- 
erally pass  such  right  also  unless  it  be  expressly  reserved  in 
the  deed.^®  And  a  conveyance  of  a  ditch  by  means  of  which 
water  is  appropriated  may  take  with  it  the  water  right  as 
an  appurtenance.^^    So,  also,  a  reservation  of  an  interest  in 


"Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Stanford  v.  Felt,  71  Cal. 
249,  16  Pac.  900;  Vernon  Irr.  Co.  v.  City  of  Los  Angeles,  106  Cal.  237, 
39  Pac.  762;  Strong  v.  Baldwin,  154  Cal.  150,  97  Pac.  178;  Rigney  v. 
Tacoma  Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147. 

**  California:  Cave  v.  Crafts,  53  Cal.  135;  Farmer  v.  Utah  Water 
Co.,  56  Cal.  11 ;  Coonradt  v.  Hill,  79  Cal.  587,  21  Pac.  1099 ;  Crooker  v. 
Benton,  93  Cal.  365,  28  Pac.  953;  Qyne  v.  Benicia  Water  Co.,  100  Cal. 
310,  34  Pac.  714;  Smith  v.  Corbit,  116  Cal.  587,  48  Pac.  725;  Trimble 
V.  Heller,  23  Cal.  App.  436,  138  Pac.  376.  See,  also,  Painter  v.  Pasa- 
dena Land  &  Water  Co.,  91  Cal.  74,  27  Pac.  539. 

Idaho:     Hall  v.  Blackman,  8  Idaho  272,  68  Pac.  19;  RusseU  v.  Irish, 

20  Idaho  194,  118  Pac.  501;  Paddock  v.  Clark  22  Idaho  498,  126  Pac. 
1053. 

Montana:  Tucker  v.  Jones,  8  Mont.  225,  19  Pac.  571;  Sweetland  v. 
Olsen,  11  Mont.  27,  27  Pac.  339;  Smith  v.  Denniff,  24  Mont.  20,  57  Pac. 
557,  60  Pac.  398. 

Oregon:  Simmons  v.  Winters,  21  Ore.  35,  27  Pac.  7;  Coventon  v. 
Seufert,  23  Ore.  548,  32  Pac.  508;  Turner  v.  Cole,  31  Ore.  154,  49 
Pac.  971. 

Texas:  Toyaho  Creek  Irr.  Co.  v.  Hutchins,  21  Tex.  Civ.  App.  274, 
52  S.  W.  101. 

Utah:  Under  Rev.  St.  Ut^Oi,  1898,  §  1281,  water  rights  appurtenant 
to  land  pass  by  a  conveyance  of  the  land  unless  expressly  reserved 
in  the  deed,  or  may  be  treated  as  personal  property,  and  separately 
conveyed.  Snyder  v.  Murdock,  20  Utah  419,  59  Pac.  91;  Fisher  v. 
Bountiful  City,  21  Utah  29,  59  Pac.  520. 

Wyoming:  Frank  v.  Hicks,  4  Wyo.  502,  35  Pac.  475,  1025;  McPhail 
V.  Forney,  4  Wyo.  556,  35  Pac.  773. 

A  mortgage  of  land  and  its  appurtenances  carries  a  water  right  and 
right  to  use  a  ditch  habitually  used  by  the  mortgagor  in  connection 
with  the  land.    Pendola  v.  Ramm,  138  Cal.  517,  71  Pac.  624. 

>•  Williams  v.  Harter,  121  Cal.  47,  53  Pac.  405;  Arnett  v.  Linhart, 

21  Colo.  188,  40  Pac.  355. 
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a  ditch  is  a  reservation  of  a  like  interest  in  the  water  right 
annexed  to  the  ditch.  ^^ 

In  Colorado  it  is  held  that  since  a  water  right  is  a  distinct 
subject  of  grant,  and  transferable  either  with  or  without  the 
land,  the  question  whether  a  deed  to  land  conveys  the  water 
right  depends  upon  the  intention  of  the  grantor,  which  is  to 
be  gathered  from  the  express  terms  of  the  deed ;  or  when 
the  deed  is  silent  as  to  the  water  right,  from  the  presumption 
that  arises  from  the  circumstances,  and  whether  such  right 
is  or  is  not  incident  to  and  necessary  to  the  beneficial  enjoy- 
ment of  the  land.2^  Where  the  water  right  is  expressly  men- 
tioned as  a  part  of  the  subject  of  the  grant,  it  will,  of  course, 
pass  under  the  deed."  And  although  not  mentioned  in  the 
deed,  the  water  right  will  pass  as  an  appurtenance  to  the 
land  when  this  appears  to  be  the  intention  of  the  parties.  ^^ 

Where  a  conveyance  of  land  and  appurtenant  water  right 
does  not  specify  what  water  right  is  appurtenant,  this  may  be 
shown  by  extrinsic  evidence.^*     And  where  a  mortgage  or 


*  Amett  V.  Linhart,  21  Colo.  188,  40  Pac.  355.  In  this  ,case  it  was 
held  that  a  conveyance  of  land,  and  also  a  half  interest  in  a  ditch,  op- 
erated to  convey  a  half  interest  in  the  ditch  and  water  right,  and  also 
as  a  reservation  of  a  like  interest  in  both. 

"Amett  v.  Linhart,  21  Colo.  188,  40  Pac.  355;  Gelwicks  v.  Todd,  24 
Colo.  494,  52  Pac.  788;  Travelers'  Ins.  Co.  v.  Childs,  25  Colo.  360,  54 
Pac.  i020;  Daum  v.  Conley,  27  Colo.  56,  59  Pac.  753;  Bessemer  Irr. 
Ditch  Co.  V.  Wooley,  32  Colo.  437,  76  Pac.  1053,  105  Am.  St.  91;  Cooper 
V.  Shannon,  36  Colo.  98,  85  Pac.  176,  118  Am.  St.  95;  Davis  v.  RandaU. 
44  Colo.  488,  99  Pac.  322;  City  and  County  of  Denver  v.  Brown,  56 
Colo.  216,  138  Pac.  44;  Crippen  v.  Comstock,  17  Colo.  App.  89,  66  Pac. 
1074. 

**  Amett  V.  Linhart,  21  Colo.  188,  40  Pac.  355. 

"  Gelwicks  v.  Todd,  24  Colo.  494,  52  Pac.  788 ;  King  v.  Ackroyd,  28 
Colo.  488,  66  Pac.  906.  See,  contra,  the  earlier  case  in  the  court  of  ap- 
peals,— Child  v.  Whitman,  7  Colo.  App.  117,  42  Pac.  601.  And  see 
Chamberlain  v.  Amter,  1  Colo.  App.  13,  27  Pac.  87. 

"•Bullerdick  v.  Hermsmeyer,  32  Mont.  541,  81  Pac.  334;  Fayter  v. 
North,  30  Utah  156,  83  Pac.  742,  6  L.  R.  A.  (N.  S.)  410. 

Where  a  deed  conveyed  an  interest  in  a  ditch  and  water  right,  "with 
the  appurtenances,"  it  was  held  to  be  error  to  rule,  as  a  matter  of  law, 
that  lateral  ditches,  not  mentioned  in  the  deed,  and  not' shown  by  the 


/ 
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deed  of  trust  is  given  on  land  and  all  the  ditch  and  water 
rights. appurtenant  thereto,  the  question  as  to  just  what  ditch 
and  water  rights  will  pass  will  depend  upon  the  intention  of 
the  parties  as  ascertained  from  the  precise  terms  of  the  con- 
tract and  the  circumstances  of  the  case.^'^  Where,  however, 
a  deed  to  land  specifically  describes  the  water  rights  granted, 
no  grant  of  further  rights  can  be  implied.^® 

Where  a  parcel  of  land  is  divided,  the  several  owners,  in 
the  absence  of  a  contrary  agreement,  will  each  be  entitled 
to  such  proportion  of  the  appurtenant  water  right  as  his  tract 
bears  to  the  entire  tract,  where  this  seems  to  have  been  the 
intention  of  the  parties.^^  But  where  the  several  convey- 
ances are  specific  as  to  the  rights  granted,  the  conveyances 
will  control.28 

Where  a  lando^yner  leases  the  land  with  appurtenant  water 
rights  to  another  he  impliedly  agrees  that  he  will  do  nothing 
to  interfere  with  the  lessee's  enjoyment  of  the  premises,  in- 
cluding the  use  of  the  water,  and  if,  without  cause,  he  will 
not  permit  the  water  to  flow  to  the  leased  land,  he  is  liable 
to  the  lessee  for  the  resulting  damages.^® 

A  right  to  conduct  water  across  the  land  of  another  for 
irrigation  passes  by  a  conveyance  of  the  land  irrigated  as 


terms  thereof  to  be  essential  to  the  enjoyment  of  the  rights  conveyed, 
were  included  as  appurtenances,  and  to  exclude  oral  testimony  to  the 
contrary.    Carman  v.  Staudaker,  20  Mont.  364,  51  Pac.  738. 

"See  Bank  of  Visalia  v.  Smith,  146  Cal.  398,  81  Pac.  542;  Crippen  v. 
Comstock,  17  Colo.  App.  89,  66  Pac.  1074;  Farm  Investment  Co.  v.  Gal- 
lup, 13  Wyo.  20,  76  Pac.  917. 

The  same  principles  apply  to  a  mortgage  executed  by  an  irrigation 
company  upon  its  ditches,  water  rights,  etc.  Farm  Investment  Co.  v. 
Alta  Land  &  Water  Co.,  28  Colo.  408,  65  Pac.  22  (after  acquired  prop- 
erty). 

*•  Davis  V.  Randall,  44  Colo.  488,  99  Pac.  323. 

"Booth  V.  Trager,  44  Colo.  409,  99  Pac.  60. 

"Davis  V.  Randall,  44  Colo.  488,  99  Pac.  321;  Stratton  v.  West,  27 
Tex.  Civ.  App.  525,  66  S.  W.  244. 

» North  Platte  Land  &  Water  Co.  v.  Arnett,  88  Neb.  821,  130  N.  W. 
752. 
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an  appurtenance  thereto.^^  So,  also,  an  irrigating  ditch  dug 
across  the  land  of  another  is  an  appurtenance  to  the  land 
irrigated,  and  will  pass  with  it  upon  a  sale  thereof,"  even 
though  not  mentioned  in  the  deed  of  conveyance.^^ 

§  176.    Conveyances  of  Water  Right  Separate  from  Land. 

In  the  preceding  section  we  found  that  a  water  right  might 
be  conveyed  along  with  the  land  in  connection  with  which  it 
exists,  or  the  watfer  is  used.  We  will  how  consider  the  sale 
of  such  right  separate  from  the  land. 

As  has  been  already  stated,  the  right  of  a  riparian  pro-  • 
prietor  to  the  flow  of  a  stream  of  water  over  his  land  is 
annexed  to  the  soil  as  an  incident  thereto,  and  is  considered 
part  and  parcel  of  it,  but  this  right  may  nevertheless  be 
severed  from  the  land  by  grant,  condemnation  or  prescrip- 
tion.^^ This  intimate  connection  of  the  water  right  and  the 
land  must  be  borne  in  mind  in  considering  the  question  of  a 
transfer  of  such  right  by  the  riparian  proprietor  to  other 
persons.  The  right  is  a  right  to  use  the  water  on  the  riparian 
lands,  and  not  on  lands  that  are  not  riparian.  As  the  pro- 
prietor himself  cannot,  as  against  inferior  proprietors,  divert 
the  water  to  non-riparian  lands,  he  cannot  confer  this  right 
upon  others,  and  hence  any  conveyance  by  a  riparian  pro- 
prietor of  the  right  to  use  the  water  of  the  stream  will  be  void 
as  to  inferior  proprietors,  whose  rights  are  affected  thereby.^* 
As  against  himself,  however,  or  his  grantee,  he  may  contract 


"  Coventon  v.  Seufert,  23  Ore.  548,  32  Pac.  508. 
"  See  Nelson  v.  Clerf,  4  Wash.  405,  30  Pac.  716. 


"American  Nat.  Bank  v.  Hoeffer,  18  Colo.  App.  83,  70  Pac.  156. 
So,  also,  in  the  case  of  a  partition  of  land  where  the  decree  is  silent 
as  to  the  ditch.  Anaheim  Union  Water  Co.  v.  Ashcroft,  153  Cal.  152,  94 
Pac.  613.  • 

"Alta  Land  &  Water  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  645,  20 
Am.  St.  217;  Gould  v.  Stafford,  91  Cal.  146,  17  Pac.  543. 

•*  Anaheim  Water  Co.  v.  Semi-Tropic  Water  Co.,  64  Cal.  185,  80  Pac. 
623;  Heilbron  v.  Fowler  Switch  Canal  Co.,  75  Cal.  426,  17  Pac.  535; 
Gould  V.  Eaton,  117  Cal.  539,  49  Pac.  577. 
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for  the  diversion  of  the  water  to  nonriparian  lands,  though 
such  contract  will  not  affect  the  rights  of  lower  proprietors. ^'^ 
In  the  case  of  water  rights  acquired  by  appropriation,  very 
different  principles  apply  from  those  just  considered  in  con- 
nection with  the  water  rights  of  a  riparian  proprietor.  The 
rig\t  of  the  appropriator  in  no  way  depends  upon  the  use 
of  the  water  upon  any  particular  land,  but  both  the  use  for 
which  the  water  was  appropriated,  and  the  place  of  applica- 
tion, may  be  changed  at  the  will  of  the  appropriator,  subject 
only  to  the  condition  that  no  rights  of  other  persons  be  there- 
by impaired.^^  It  follows  necessarily  that  the  water  right  is 
an  independent  right  of  property,  and  may  exist  separately 
from  the  ditch  or  land  in  connection  with  which  the  right  was 
acquired.  The  ownership,  of  the  ditch  or  land  may  be  entirely 
distinct  from  the  right  to  divert  the  water.  Hence,  a  con- 
veyance of  the  ditch  or  land  does  not  necessarily  pass  the 
water  right,  but  either  may  be  conveyed  separately  from  the 
other." 


"Doyle  V.  San  Diego  Land  &  Town  Co.,  46  Fed.  709;  Gould  v.  Staf- 
ford, 91  Cal.  146,  27  Pac.  543;  Yocco  v.  Conroy,  104  Cal.  468,  38  Pac. 
107 ;  Gould  v.  Eaton,  117  Cal.  589,  49  Pac.  577. 

See,  also,  note  10,  supra. 

"  See  ante,  §§  45,  50. 

"Biggs  V.  Utah  Irr.  Ditch  Co.,  7  Ariz.  331,  64  I^c.  494;  Strickler  v. 
City  of  Colorado  Springs,  16  Colo^61,  26  Pac.  313;  Oppenlander  v.  Left 
Hand  Ditch  Co.,  18  Colo.  142,  31  Pac.  854;  Amett  v.  Linhart,  21  Colo. 
188,  40  Pac.  355;  Gelwicks  v.  Todd,  24  Colo.  494,  52  Pac.  788;  Cache 
La  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25  Colo.  144,  53 
Pac.  318;  Ada  County  Farmers'  Irr.  Co.  v.  Farmers'  Canal  Co.,  5  Idaho 
793,  51  Pac.  990;  Hard  v.  Boise  City  Irr.  &  Land  Co.,  9  Idaho  589,  76 
Pac.  331,  65  L.  R.  A.  407;  Wold  v.  May,  10  Wash.  157,  38  Pac.  875; 
•McPhail  V.  Forney,  4  Wyo.  556,  35  Pac.  773;  Johnston  v.  Little  Horse 
Creek  Irr.  Co.,  13  Wyo.  208,  79  Pac.  22,  110  Am.  St.  986.  See,  also, 
Clifford  V.  Larrieu,  2  Ariz.  202,  11  Pac.  397;  McLear  v.  Hapgood,  86 
Cal.  555,  24  Pac.  788. 

^"^  Land  may  be  sold  without  the  water  right.    Brockman  v.  Grand  Canal 
Co.,  8  Ariz.  451,  76  Pac.  602. 
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§  177.  *  Formalities  of  Conveyance, 

An  irrigating  ditch  being  a  part  of  the  realty,  title  to  the 
ditch,  or  any  interest  therein,  can  be  acquired  only  by  deed, 
prescription  or  condemnation, — a,  verbal  transfer  is  insuffi- 
cient.^® So,  also,  an  interest  in  a  ditch  and  water  right  should 
be  transferred  in  the  same  manner,  and  with  the  same  for- 
malities which  attend  conveyances  of  other  real  property.^® 

The  same  principle  holds  where  the  water  right  itself  is 
sold  independently  of  any  interest  in  the  land  or  ditch.  The 
transfer  must  be  in  writing.*^  In  Colorado  it  is  provided  by 
statute  that  a  conveyance  of  a  water  right  must  be  with  the 
same  formalities  as  a  conveyance  of  real  estate.*^  The  gen- 
eral rule  ijiay,  therefore,  be  laid  down  that  any  transfer  of  an 
irrigating  ditch  without  the  water  right,  or  of  the  water  right 
without  the  ditch,  or  of  a  ditch  and  water  right  together, 
should  be  by  deed. 

The  general  rule  above  stated  is  subject  to  a  modification 
where  the  ditch  and  water  rights  are  considered  simply  as 
improvements  upon  the  land,  in  the  sense  in  which  buildings 
and  fences  are  improvements,  and  not  as  independent  rights 
of  property.  In  such  case,  any  transfer  that  is  sufficient  to 
pass  title  to  the  land  will  vest  in  the  purchaser  the  ditches 
and  water  rights  thereon.  Thus,  where  an  appropriation  is 
made  by  a  settler  on  public  lands,  in  whom  the  legal  title 
has  not  yet  vested,  and  whose  right  to  the  land,  therefore, 
is  merely  possessory,  and  hence  may  be  sold  or  transferred 
without  any  formal  deal  of  conveyance,  a  verbal  sale  of  such 


"Smith  V.  O'Hara,  43  Cal.  371;  Burnham  v.  Freeman,  11  Colo.  601, 
19  Pac.  761;  Child  v.  Whitman,  7  Colo.  App.  117,  42  Pac.  601. 

**  Child  V.  Whitman,  7  Colo.  App.  117,  42  Pac.  601.  As  to  construc- 
tion of  certain  deeds,  see  Fluke  v.  Ford,  35  Colo.  112,  84  Pac.  469;  Farm 
Investment  Co.  v.  Gallup,  13  Wyo.  20,  76  Pac.  91. 

*  Bates  V.  Hall,  44  Colo.  360,  98  Pac.  3;  McGinnis  v.  Stanfield,  6 
Idaho  372,  55  Pac.  1020 ;  Card  v.  Thompson,  21  Idaho  485,  124  Pac.  497. 
See,  also,  Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  39  Pac.  1054; 
Mattis  V.  Hosmer,  37  Ore.  523,  62  Pac.  17,  632. 

*'  See  Cooper  v.  Shannon,  36  Colo.  98,  85  Pac.  176,  118  Am.  St.  Rep.  95. 
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possessory  title  will  carry  with  it  the  water  right  also  as  a 
necessary  incident  to  the  complete  enjoyment  of  the  land, 
unless  such  right  be  expressly  reserved.*^ 

Like  a  conveyance  of  a  water  right,  an  agreement  for  the 
transfer  of  a  water  right,  being  an  agreement  for  the  trans- 
fer of  an  interest  in  real  property,  is  within  the  statute  of 
frauds  and  must  be  in  wx-iting.*^  A  parol  contract  to  con- 
vey a  water  right  is  not  enforceable.**  But  an  oral  agreement 
for  the  sale  of  a  water  right  will  be  taken  out  of  the  statute 
by  performance  by  the  purchaser  in  taking  possession  and 
making  improvements  upon  the  faith  of  the  contract,  and  in 
such  case  will  operate  to  pass  an  equitable  title  and  entitle 
the  purchaser  to  a  decree  of  specific  performance.*^ 

Any  form  of  conveyance  sufficient  to  transfer  title  to  realty 
is  sufficient  to  convey  a  water  right,*^  and  in  accordance  with 
the  general  rule  governing  conveyances  of  real  estate,  it  is 
held  that  a  conveyance  of  a  water  right  is  valid  as  between 
the  parties,  although  not  acknowledged  or  recorded.*^  And 
where  a  statute  declares  that  conveyances  of  real  estate  not 

duly  recorded  shall  be  void  as  to  a  subsequent  purchaser  of 

• 

such  real  estate,  whose  conveyance  shall  be  first  duly  re- 
corded, an  appropriator  of  water  is  not  a  purchaser,  in  the 
sense  of  the  statute,  and  a  prior  conveyance  of  the  water 


"  McDonald  v.  Lannen,  19  Mont.  78,  47  Pac.  648 ;  Wood  v.  Lowney,  20 
Mont.  273,  60  Pac.  794;  Hindman  v.  Rizor,  21  Ore.  112,  27  Pac.  13 
Low  V.  Schaffer,  24  Ore.  239,  33  Pac.  678;  Geddis  v.  Parrish,  1  Wash 
587,  21  Pac.  314.  ^ 

•  Hayes  v.  Fine,  91  Cal.  391,  27  Pac.  722 ;  ChurchiU  v.  RusseU,  148 
Cal.  1,  82  Pac.  440;  Bree  v.  Wheeler,  4  Col.  App.  109,  87  Pac.  255.  See, 
also,  Norman  v.  Corbley,  32  Mont.  195,  79  Pac.  1059. 

**Bullerdick  v.  Hermsmeyer,  32  Mont.  541,  81  Pac.  334. 

«  Churchill  v.  RusseU,  148  Cal.  1,  82  Pac.  440 ;  Bree  v.  Wheeler,  4  Cal. 
App.  109,  87  Pac.  255.    See,  also,  post,  §  178. 

^•Whalon  v.  North  Platte  Canal  &  Colonization  Co.,  11  Wyo.  313,  71 
Pac.  995. 

*' Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  39  Pac.  1054; 
Whalon  v.  North  Platte  Canal  &  Colonization  Co.,  11  Wyo.  313,  71 
Pac.  995. 
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right,  although  not  acknowledged  or  recorded,  is  valid 
against  him.^^ 

Notwithstanding  the  general  rule  that  a  water  right  is  real 
estate,  and  the  proper  mode  of  transfer  is  by  deed,  it  is  held 
that  parol  evidence  of  ownership  is  competent.*®  In  so  hold- 
ing, the  Colorado  supreme  court,  by  Judge  Campbell,  said: 

"It  is  a  matter  of  common  knowledge  that  in  this  state 
many  of  the  earlier  water  rights,  which  are  acquired  by 
appropriation,  and  not  by  grant,  have  not  passed  by  deed 
from  the  original  appropriators.  Hence  there  is  no  record 
evidence  or  perfect  claim  of  title  in  such  cases.  Few  of  the 
present  owners  could  prove  their  title  if  the  strict  rule  [that 
parol  proof  of  .ownership  is  inadmissible]  contended  for  by 

m 

respondent  is  enforced.  Proof  of  possession  and  use  is  prima 
facie  evidence  of  rigljit,  and  if  not  overcome  by  stronger  evi- 
dence, satisfies  the  requirement  of  this  statute  [Laws,  1903, 
p.  278,  c.  124,  relating  to  change  of  water  from  one  ditch 
to  another]  that  a  petitioner  must  establish  a  right  to  the  use 
of  water  before  relief  is  granted." 

§  178.    Contracts  and  Licenses  Affecting  Water  Rights. 

A  right  to  the  use  of  water  for  irrigation  may  be  acquired 
by  contract  with  the  owner  of  the  right.  ^**    So,  also,  the  owner 


*•  Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  89  Pac.  1054. 

•  Bates  V.  Hall,  44  Colo.  360,  98  Pac.  3. 

"For  example  and  construction  of  such  contracts,  see  Ferrea  v  Cha- 
bot,  63  Cal.  564,  121  Cal.  233,  53  Pac.  689,  1092;  Durkee  v.  Cota,  74  Cal. 
313,  16  Pac.  5;  Natoma  Water  &  Min.  Co.  v.  Hancock,  101  Cal.  42,  31 
Pac.  112,  35  Pac.  334;  Sefton  v.  Prentice,  103  Cal.  670,  37  Pac.  641; 
Bean  v.  Stoneman,  104  Cal.  49,  37  Pac.  777,  38  Pac.  39;  Daly  v.  Ruddell, 
137  Cal.  671,  70  Pac.  784;  Blankenship  v.  Whaley  142  Cal.  566,  76  Pac 
235,  Chapea  Water  Co.  v.  Chapman,  144  Cal.  566,  77  Pac.  990;  Calkins 
V.  Sorosis  Fruit  Co.,  150  Cal.  426,  88  Pac.  1094;  Starbird  v.  Jacobs,  46 
Colo.  507,  105  Pacj,872;  Houston  v.  Bybee,  17  Ore.  140,  20  Pac.  51;  Mc- 
Phee  V.  Kelsey,  44  Ore.  93,  74  Pac.  401,  75  Pac.  713;  Brixen  v.  Jorgen- 
sen,  33  Utah  97,  92  Pas.  1004;  Babcock-Comish  Co.  v.  Urquhart.  53 
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of  a  water  right  may  agree  to  furnish  water  to  a  landowner 
for  irrigation,"  c^r  several  persons  having  the  right  to  use 
water  may  enter  into  contracts  with  each  other  to  secure 
to  themselves,  respectively,  the  better  enjoyment  of  the 
water.^^ 

Although  contracts  aiffettmg  water  rights  and  ditches,  as 
relating  to  realty,  are  within  the  statute  of  frauds,  rights 
growing  out  of  such  contracts  will  be  enforced  by  a  court  of 
equity  when  there  has  been  such  performance  of  the  con- 
tracts as  to  take  them  out  of  the  operation  of  the  statute.**' 

A   parol  license  to   divert  and   use   water   is   ordinarily 


Wash.  168,  101  Pac.  713;  Hayward  v.  Mason,  54  Wash.  649,  663,  104 
Pac.  141. 

And  see  cases  cited  in  note  58  infra. 

As  to  measure  of  damages  for  breach  of  a  contract  to  sell  a  water 
right,  see  Starbird  v.  Jacobs,  46  Colo.  507,  105  Pac.  872;  Gagnon  v. 
Molden,  15  Ida^o  727,  99  Pac.  965. 

"  See  as  to  such  contracts  and  measure  of  damages  for  failure  to  fur- 
nish water  as  agreed,  Pallett  v.  Murphy,  131  Cal.  192,  63  Pac.  366; 
Roberts  v.  Crofts,  141  Cal.  20,  74  Pac.  281 ;  Smith  v.  Hicks,  14  N.  Mex. 
560,  98  Pac.  138;  Dunbar  v.  Montgomery  (Tex.  Civ.  App.),  119  S.  W. 
907.    And  see  Anderson  v.  Adams,  43  Ore.  621,  74  Pac.  215. 

The  tender  of  water  certificates  issued  by  an  irrigation  company,  se- 
curing to  the  holder  a  specified  flow  of  water,  is  a  sufficient  offer  of 
performance  of  a  contract  to  convey  a  good  and  sufficient  water  right  to 
the  quantity  represented  by  such  •  certificates.  Fairbanks  v.  Rollins 
(Cal.  1898),  54  Pac.  79. 

As  to  contracts  with  irrigation  companies,  see  post,  §  131. 

■»  See  Miller  &  Lux  v.  California  Pastoral  &  Agricultural  Co.,  163  Fed. 
462;  Weill  v.  Baldwin,  64  Cal.  476,  2  Pac.  249;  Southside  Improvement 
Co.  V.  Burson,  147  Cal.  401,  81  Pac.  1107 ;  Pomona  Land  &  Water  Co.  v. 
San  Antonia  Water  Co.,  152  Cal.  618,  93  Pac.  881;  Paterson  v.  Num- 
berg,  17  Colo.  App.  223,  68  Pac.  134 ;  Quirk  v.  Rich,  40  Mont.  552,  107 
Pac.  821;  Coffman  v.  Robbins,  8  Ore.  279;  Combs  v.  Slayton,  19  Ore. 
99,  26  Pac.  661 ;  Hutchinson  v.  Mt.  Vernon  Water  &  Power  Co.,  49  Wash. 
469,  95  Pac.  1023;  Stoner  v.  Mau,  11  Wyo.  366,  72  Pac.  193,  73  Pac. 
548. 

■  Blankenship  v.  Whaley,  124  Cal.  300,  57  Pac.  79;  Fogarty  v.  Fog- 
arty,  129  Cal.  46,  61  Pac.  570;  Tynon  v.  Despain,  22  Colo.  240,  43  Pac. 
1089;  McLure  v.  Koen,  25  Colo.  284,  53  Pac.  1058;  Park  v.  Park,  45  Colo. 
347,  101  Pac.  403;  Coffman  v.  Robbins  8  Ore.  279;  Combs  v.  Slayton,  19 
Ore,  99,  26  Pac.  661;  Watts  v.  Spencer,  51  Ore.  262,  94  Pac.  39. 
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Revocable,  and  vests  in  the  licensee  no  title  to  the  water.^* 
But  such  license  cannot  be  revoked  where  it  has  been  fully 
executed,  and  the  licensee,  relying  upon  the  license,  has  ex- 
pended money  or  performed  labor  in  making  valuable  and 
permanent  improvements  upon  his  property.^^  It  is  held, 
however,  that  the  parol  license  so  sanctioned  and  upheld^must 
he  something  more  than  a  passive  acquiescence  on  the  part 
of  the  owner  of  the  water  right,  and  must  be  founded  on  a 
valuable  consideration,  for  otherwise  the  owner  of  the  water 
right  might  be  deprived  thereof  by  seeing  his  neighbor  con- 
structing a  ditch,  and  making  no  objection  thereto  until  the 
water  was  diverted,  under  an  honest  belief  that  he  intended 
to  use  only  the  surplus  water.^®  One  who  grants  a  parol 
license,  to  divert  water  for  the  irrigation  of  certain  land  is 
not  thereby  estopped  to  enjoin  the  diversion  of  such  water 
for  the  irrigation  of  other  land.^^ 

Contracts  affecting  water  rights  are  subject  to  the  ordinary 
rules  of  construction  governing  contracts  generally.^^ 


"*  Jensen  v.  Hunter  (Cal.  1895),  41  Pac.  14;  Lanham  v.  Wenatchee 
Canal  Co.,  48  Wash.  337,  Patrick  v.  Smith,  75  Wash.  407,  134  Pac.  1076. 

"  Smith  V.  Green,  109  Cal.  228,  41  Pac.  1022 ;  Curtis  v.  La  Grande 
Hydraulic  Water  Co.,  20  Ore.  34,  23  Pac.  808,  25  Pac.  378;  McBoom  v. 
Thompson,  25  Ore.  559,  37  Pac.  57;  Garrett  v.  Bishop,  27  Ore.  349,  41 
Pac.  10;  North  Powder  Milling  Co.  v.  Coughanour,  34  Ore.  9,  54  Pac. 
223;  Bowman  v.  Bowman  (Ore.  1899),  57  Pac.  546;  Lavery  v.  Arnold, 
36  Ore.  84,  57  Pac.  906,  58  Pac.  524;  Lehi  Irr.  Co.  v.  Moyle,  4  Utah  327, 
9  Pac.  867.  Contra  in  Washington.  Rhoades  v.  Barnes,  54  Wash.  145, 
102  Pac.  884;  Weidensteiner  v.  Mally,  55  Wash.  79,  104  Pac.  143.  See, 
also.  Prentice  v.  McKay,  38  Mont.  114,  98  Pac.  1081. 

"  Lavery  v.  Arnold,  35  Ore.  84,  57  Pac.  906,  58  Pac.  524.  See,  also. 
Bolter  V.  Garrett,  44  Ore.  304,  75  Pac.  142. 

"North  Powder  Milling  Co.  v.  Coughanour,  34  Ore.  9,  54  Pac.  223. 

"New  Brantner  Extension  Ditch  Co.  v.  Kramer,  57  Colo.  218,  141 
Pac.  498. 

For  example  and  construction  of  particular  contracts  relating  to  the 
transfer,  etc.,  of  water  rights,  see  Riverside  Trust  Co.  v.  East  River- 
side Water  Co.,  173  Fed.  241;  Abbott  v.  76  Land  &  Water  Co.,  161  CaL 
42,  118  Pac.  425;  Jones  v.  Van  Nuys,  161  Cal.  158,  118  Pac.  541;  Mc- 
Elravy  v.  Brooks,  48  Colo.  207,  109  Pac.  863 ;  Divide  Canal  &  Reservoir 
Co.  V.  Tenney,  57  Colo.  14,  139  Pac.  1110;  Gard  v.  Thompson,  41  Idaho 
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§  179.    Exchange  or  Loan  of  Water. 

Water  rights  may  be  exchanged  by  the  owners  where  the 
rights  of  third  persons  are  not  injured  by  such  exchange.^* 


485,  123  Pac.  497;  Quirk  v.  Rich,  40  Mont.  552,  107  Pac.  821;  Cantrall 
V.  Sterling  Mining  Co.,  61  Ore.  516,  122  Pac.  42;  Metcalfe  v.  Fancher 
(Tex.  Civ.  App.),  99  S.  W.  1038,  138  S.  W.  114. 

See,  also,  cases  cited  in  note  50  supra. 

••  King  V.  Ackroyd,  28  Colo.  488,  66  Pac.  906.  For  a  contract  to  ex- 
change water,  see  State  v.  Salt  Lake  City,  29  Utah,  361,  81  Pac.  273. 

See,  also,  as  to  exchange  or  loan  of  water,  ante,  §  143. 
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§  180.     Abandonment — Loss  of  Water  Right  by  Abandonment 
or  Nonuser. 

As  we  have  seen  in  previous  sections,  a  right  to  use  water 
for  irrigation  may  be  acquired  by  appropriation  or  by  grant. 
We  are  now  to  consider  some  other  modes  in  which  a  water 
right  may  be  acquired  or  lost,  and  will  take  up  first  the  sub- 
ject of  the  loss  of  water  rights  by  abandonment  or  nonuser. 

As  has  been  stated  in  a  previous  section,  the  right  of  a 
riparian  proprietor  at  common  law  to  the  use  of  the  water 
of  a  stream  is  in  no  way  dependent  upon  user,  and  hence 
cannot  be  lost  by  nonuser  or  abandonment.^    In  this  respect 


*  See  ante,  §  34. 
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an  important  difference  exists  between  the  rights  of  a 
riparian  proprietor  and  rights  acquired  by  appropriation. 
The  right  of  the  appropriator  is  based,  in  the  first  instance, 
upon  the  actual  diversion  of  the  water,  and  its  application  to 
a  beneficial  use,  and  the  continuance  of  the  right  depends 
upon  the  continued  use  of  the  water,  and  hence  the  right 
acquired  bjr  prior  appropriation  may  be  lost  by  abandonment 
or  nonuser.^ 

One  who  begins  to  make  an  appropriation  of  water  may,  of 
course,  abandon  his  project  and  never  complete  his  appro- 
priation, and  thus  lose  his  inchoate  rights  and  never  acquire 
any  title  to  the  water,^  but  the  term  "abandonment,"  as  em- 
ployed in  irrigation  law,  more  properly  applies  only  to  com- 
pleted appropriations  of  water.* 


'Hewitt  V.  story,  51  Fed.  101,  s..  c.  64  Fed.  510;  Anderson  Land  & 
Stock  Co.  V.  McConnell,  188  Fed.  818;  Brockman  v.  Grand  Canal  Co.,  8 
Ariz.  451,  76  Pac.  602 ;  Davis  v.  Gale,  32  Cal.  27 ;  Utt  v.  Frey,  106  Cal. 
392,  39  Pac.  807;  Smith  v.  Green,  109  Cal.  228,  41  Pac.  1022;  Smith  v. 
Hawkins,  110  Cal.  122,  42  Pac.  453;  Id.,  120  Cal.  86,  52  Pac.  139;  Huf- 
ford  V.  Dye,  162  Cal.  147,  121  Pac.  400;  Dannenbrink  v.  Burger,  23  Cal. 
App.  587,  138  Pac.  751 ;  Dorr  v.  Hammond,  7  Colo.  79,  1  Pac.  693 ;  New 
Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357,  40  Pac.  989 ;  Hall  v.  Lin- 
coln, 10  Colo.  App.  360,  50  Pac.  1047;  Green  Valley  Ditch  Co.  v.  Frantz, 
54  Colo.  226,  129  Pac.  1006;  San  Luis  Valley  Irr.  Dist.  v.  Alamosa,  55 
Colo.  386,  135  Pac.  769;  Jackson  v.  Indian  Creek  Reservoir  Ditch  &  Irr. 
Co.,  18  Idaho  513,  110  Pas.  251  (citing  the  text) ;  Goon  v.  Proctor,  27 
Mont.  526,  71  Pac.  1003;  Hindman  v.  Rizor,  21  Ore.  112,  27  Pac.  13; 
Cole  v.  Logan,  24  Ore.  304,  33  Pac.  568 ;  Low  v.  Rizor,  25  Ore.  551,  37 
Pac.  82;  Davis  v.  Chamberlain,  51  Ore.  304,  98  Pac.  154;  Morrison  v. 
Winn,  17  Utah  484,  54  Pac.  761 ;  Thorp  v.  McBride,  75  Wash.  466,  135 
Pac.  228. 

An  appropriator  who,  under  a  decree,  is  entitled  to  certain  water  may 
abandon  the  appropriation  adjudged  to  him  and  appropriate  other  unap- 
propriated water  and  supply  it  to  the  beneficial  use  contemplated  under 
the  decree.    Furey  v.  Taylor,  22  Idaho  605,  127  Pac.  676. 

•  Rutherford  v.  Lucerne  Canal  &  Power  Co.,  12  Wyo.  299,  75  Pac.  445. 
See,  also,  Gardner  v.  Wright,  44  Ore.  609,  91  Pac.  286. 

•  Conley  v.  Dyer,  43  Colo.  22,  95  Pac.  304 ;  Drach  v.  Isola,  48  Colo. 
134,  109  Pac.  748. 
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Where  a  right  to  water  has  been  thus  lost  by  abandon- 
ment, the  water  is  subject  to  a  new  appropriation.^  And 
the  appropriator  himself  may  make  a  new  appropriation  of 
the  water  if,  after  having  abandoned  his  right,  he  returns, 
and  resumes  possession,  no  adverse  interests  having  been  in 
the  meanwhile  acquired.® 

Like  a  water  right,  an  easement  in  an  irrigating  ditch  over 
the  land  of  another  may  be  lost  by  abandonment.^ 

§  181.    Abandonment  and  Nonuser  Distinguished. 

In  considering  the  question  of  the  loss  of  water  rights  on 
account  of  the  failure  to  make  use  of  the  water,  it  is  im- 
portant to  bear  in  mind  an  essential  distinction  between 
abandonment  and  nonuser,  as  affecting  the  period  of  time 
within  which  the  forfeiture  is  complete.  If  the  appropri- 
ator has  in  fact  abandoned  his  right,  the  length  of  time  for 
which  he  has  ceased  to  use-  the  water  is  wholly  immaterial, 
for  the  moment  the  abandonment  itself  is  complete,  the  rights 
of  the  appropriator  are  extinguished.  But  in  the  case  of 
mere  nonuser,  the  rights  of  the  appropriator  are  not  affected 
until  he  has  failed  to  make  any  beneficial  use  of  the  water  for 
the  prescriptive  period,  when  they  become  extinguished,® 
although  the  conduct  of  the  appropriator  with  reference  to 
the  property  may  negative  the  idea  of  abandonment.^ 

The  nonuser  must  continue  for  a  period  sufficient  to  bar 


"  Smith  V.  Green,  109  Cal.  228,  41  Pac.  1022. 

•  Tucker  v.  Jones,  8  Mont.  225,  19  Pac.  571. 

'  Stalling  V.  Ferrin,  7  Utah,  477,  27  Pac.  686. 

See  ante,  §  159. 

For  facts  held  not  an  abandonment  of  a  ditch,  see  Stufflebeem  v.  Adels- 
bach,  135  Cal.  221,  67  Pac.  140;  Senior  v.  Anderson,  138  Cal.  716,  72 
Pac.  349;  Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  New  Hamp- 
shire Beal  Estate  Co.,  40  Colo.  467,  92  Pac.  290. 

•Text  quoted  in  Farmers'  Irr.  Dist.  Co.  v.  Frank,  72  Neb.  136,  100 
N.  W.  286.   ~ 

•  Smith  V.  Hawkinb,  110  Cal.  122,  42  Pac.  453. 


/^ 
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the  right  by  lapse  of  time.  In  the  absence  of  any  legisla- 
tive declaration  on  the  subject,  this  period  is  held  by  analogy 
to  be  the  period  fixed  by  law  for  the  limitation  of  actions  to 
recover  real  property.^®  Where  an  appropriator  ceases  to  use 
the  water  appropriated  for  a  time,  but  afterwards  resumes 
the  use  of  a  portion  of  it  before  the  expiration  of  the  period 
of  limitations,  he  does  not  lose  his  right,  as  to  such  portion, 
by  nonuser." 

A  statute  providing  that,  when  an  appropriator  or  his  suc- 
cessor in  interest  ceases  to  use  the  water  for  some  useful  or 
beneficial  purpose,  his  right  ceases,  deals  with  a  forfeiture 
by  nonuser  merely,  and  dbes  not  contemplate  the  loss  of  the 
right  by  abandonment,  and  hence,  in  applying  the  statute,  the 
question  to  be  considered  is  whether  the  nonuser  has  con- 
tinued for  a  period  sufficient  to  work  a  forfeiture  of  the 
right.^2 

§  182.    Separate  Abandonment  of  Ditch  or  Water  Right. 

Since  a  water  right  and  the  ditch  by  which  the  water  is 
conveyed  are  independent  subjects  of  property,  an  irrigating 


*»  Farmers'  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100  N.  W.  286.  This 
period  is,  in  California,  five  years.  Smith  v.  Hawkins,  110  Cal.  122,  42 
Pac.  453.  As  to  this  statute  see  Integral  Quicksilver  Min.  Co.  v.  Altoona 
I  Quicksilver  Min.  Co.,  75  Fed.  379  (mining  case). 

A  perpetual  right  to  use  water  from  an  irrigating  ditch,  reserved  in 
a  contract,  constitutes  an  easement  in  the  ditch,  and  cannot  be  lost  or 
abandoned  by  nonuser  alone  short  of  the  period  for  the  limitation  of 
actions  to  recover  real  property.  People  v.  Farmers'  High  Line  Canal 
&  Reservoir  Co.,  25  Colo.  202,  54  Pac.  626. 

"  Smith  V.  Logan,  18  Nev.  149,  1  Pac.  678. 

"  Smith  V.  Hawkins,  110  Cal.  122,  42  Pac.  453. 

It  is  provided  by  statute  in  Utah  that  "when  the  appropriator,  or 
his  successor  in  interest,  abandons  on  ceases  to  use  the  water  for  a 
period  of  seven  years  the  right  ceases;  but  questions  of  abandonment 
shall  be  questions  of  fact,  and  shall  be  determined  as  are  other  ques- 
tions of  fact."    Rev.  St.,  Utah,  1898,  §  1262. 

See  Promontory  Ranch  Co.  v.  Argile,  28  Utah  398,  79  Pac.  47. 


330  LAW  OF  IRRIGATION  §  183 

ditch  may  be  abandoned  without  an  abandonment  of  the 
water  right,  as  where  old  ditches  are  abandoned,  and  new 
ditches  substituted  therefor  for  the  conveyance  of  the  same 
water.  In  such  case  the  abandonment  of  the  ditch  is  not  also 
an  abandonment  of  the  water  right." 

Conversely,  the  abandonment  of  a  water  right  does  not 
necessarily  operate  as  an  abandonment  of  the  ditch  right." 

§  183.    What  Constitutes  Abandonment. 

It  is  sometimes  a  matter  of  difficulty  in  a  particular  case  to 
determine  whether  or  not  a  water  right  has  been  abandoned, 
— ^that  is,  whether  the  acts  of  the  owner  of  the  water  right 
in  respect  thereto  constitute  an  abandonment.  The  difficulty, 
however,  is  one  of  proof  merely,  for  the  general  doctrine  as 
to  what  constitutes  abandonment  is  well  settled. 

Abandonment  is  a  matter  of  both  intention  and  act,"  and 
consists  in  the  relinquishment  of  possession  without  any  pres- 
ent intention  to  repossess.  ^^     Mere  nonuser  is  not  in  itself 


"  Gould  V.  Maricopa  Canal  Co.,  8  Ariz.  429,  76  Pac.  598 ;  McGuire  v. 
Brown,  106  Cal.  660,  39  Pac.  1060;  Wood  v.  Etiwanda  Water  Co.,  147 
Cal.  228,.  81  Pac.  512 ;  Cheda  v.  Southern  Pac.  Co.,  22  Cal.  App.  373,  134 
Pac.  717;  Greer  v.  Seiser,  16  Colo.  306,  26  Pac.  770;  Nichols  v.  Mc- 
intosh, 19  Colo.  22,  34  Pac.  278;  New  Mercer  Ditch  Co.  v.  Armstrong, 
21  Colo.  357,  40  Pac.  989;  Kleinschmidt  v.  Greiser,  14  Mont.  484,  37 
Pac.  5. 

See,  also,  Stoner  v.  Mau,  11  Wyo.  366,  72  Pac.  193,  73  Pac.  548. 

"McDonnell  v.  Huffine,  44  Mont.  411,  120  Pac.  792. 

"Anderson  Land  &  Stock  Co.  v.  McConnell,  188  Fed.  818;  Utt  v. 
Frey,  106  Cal.  392,  39  Pac.  807;  Nichols  v.  Lantz,  9  Colo.  App.  1,  47 
Pac.  79;  Alamosa  Creek  Canal  Co.  v.  Nelson,  42  Colo.  140,  93  Pac.  1112; 
Central  Trust  Co.  v.  Culver,  23  Colo.  App.  317,  129  Pac.  253;  Parsons 
V.  Fort  Morgan  Res.  &  Irr.  Co.,  56  Colo.  146,  136  Pac.  1024;  Gassert 
V.  Noyes,  18  Mont.  216,  44  Pac.  959;  Hough  v.  Porter,  51  Ore.  318,  95 
Pac.  732,  98  Pac.  1083;  102  Pac.  1083;  Pringle  Falls  Electric  Power  & 
Water  Co.  v.  Patterson,  65  Ore.  474,  132  Pac.  527;  In  re  Willow  Creek 
(Ore.),  144  Pac.  505;  S.  C.  (Ore.),  146  Pac.  476;  Promotory  Ranch 
Co.  V.  Argile,  28  Utah  398,  79  Pac.  47. 

See,  also,  Gill  v.  Malan,  29  Utah  431,  82  Pac.  471. 

"Utt  V.  Frey,  106  Cal.  392,  39  Pac.  807;  Butterfield  v.  O'Neill,  19 
Colo..  App.  7,  72  Pac.  807. 
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an  abandonment,"  though,  if  continued  for  a  sufficient  length 
of  time,  it  may  result  in  a  forfeiture  of  the  water  right  by 
prescription.  *«  The  intention  of  the  party  is  always  a  con- 
trolling consideration  on  the  question  of  abandonment.^'  To 
constitute  an  abandonment,  th^ere  must  be  both  a  relinquish- 


*'  People  V.  Farmers'  High  Line  Canal  &  Reservoir  Co.,  25  Colo.  202, 
54  Pac.  626;  Putnam  v.  Curtis,  7  Colo.  App.  437,  43  Pac.  1056;  Butter- 
field  V.  O'Neill,  19  Colo.  App.  7,  72  Pac.  807;  White  v.  Nuckolls,  49 
Colo.  170,  112  Pac.  329;  Ada  County  Farmers'  Irr.  Co.  v.  Farmers' 
Canal  Co.,  5  Idaho  793,  51  Pac.  990;  Tucker  v.  Jones,  8  Mont.  225,  19 
Pac.  571 ;  Gassert  v.  Noyes,  18  Mont.  216,  44  Pac.  959 ;  Sloan  v.  Glancy, 
19  Mont.  70,  47  Pac.  334;  Arnold  v.  Passavarit,  19  Mont.  575,  49  Pac. 
400;  Turner  v.  Cole,  31  Ore.  154,  49  Pac.  971,  Hough  v.  Porter,  51  Ore. 
318,  98  Pac.  1083;  In  re  Willow  Creek  (Ore.),  144  Pac.  505;  (Ore.) 
146  Pac.  476. 

The  mere  temporary  nonuse  of  water  for  one  year  by  an  appropri- 
ator,  without  any  intention  to  abandon  his  right,  is  not  an  abandon- 
ment.    Land  v.  Johnston,  156  Cal.  253,  104  Pac.  449. 

In  Oregon,  to  constitute  an  abandonment  of  water  rights  by  nonuser 
alone,  such  nonuser  must  have  been  continuous  for  a  period  equal  to 
the  statutory  period  of^Jimitations  for  the  commencement  of  actions 
to  recover  real  property,  namely  ten  years.  Hadges  v.  Riddle,  63  Ore. 
257,  127  Pac.  548.  See,  also,  as  to  the  Oregon  law,  especially  the  stat- 
utes, Moore  v.  United  Elkhom  Mines  (Ore.),  127  Pac.  964,  130  Pac.  640, 
64  Ore.  342. 

"  See  post,  '§  186. 

"  Utt  v.  Frey,  106  Cal.  392,  39  Pac.  807 ;  Wood  v.  Etiwanda  Water 
Co.,  147  Cal.  228,  81  Pac.  512;  Beaver  Brook  Reservoir  &  Canal  Co.  v. 
St.  Vrain  Reservoir  &  Fish  Co.,  6  Colo.  App.  130,  40  Pac.  1066;  Put- 
nam V.  Curtis,  7  Colo.  App.  437,  43  Pac.  1056;  Hall  v.  Lincoln,  10 
Colo.  App.  360,  50  Pac.  1047;  Boulder  &  White  Rock  Ditch  Co.  v.  Leg- 
gett  Ditch  &  Res.  Co.,  36  Colo.  455,  86  Pac.  101 ;  Ada  County  Farmers' 
Irr.  Co.  v.  Farmers'  Canal  Co.,  5  Idaho  793,  51  Pac.  990;  Tucker  v. 
Jones,  8  Mont.  225,  19  Pac.  571;  Middle  Creek  Ditch  Co.  v.  Henry. 
15  Mont.  558,  39  Pac.  1054;  Gassert  v.  Noyes,  18  Mont.  216,  44  Pac. 
959;  Norman  v.  Corbley,  32  Mont.  195,  79  Pac.  1059;  Featherman  v. 
Hennessy,  42  Mont.  535,  113  Pac.  751;  Hindman  v.  Rizor,  21  Ore.  112, 
27  Pac.  13;  Low  v.  Schaffer,  24  Ore.  239,  33  Pac.  678;  Turner  v.  Cole, 
31  Ore.  154,  49  Pac.  971;  Watts  v.  Spencer,  51  Ore.  362,  94  Pac.  39. 

The  mere  failure  of  a  stockholder  in  an  irrigating  ditch  to  make  and 
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ment  of  possession  or  nonuser,  and  the  intention  to  abandon. 
Either,  without  the  other,  is  insufficient. ^^^  As  declared  by 
the  South  Dakota  court:  "It  is  well  settled  that  mere  non- 
user  of  water  does  not  amount  to  abandonment,  nor  is  mere 
lapse  of  time  alone  sufficient  -to  establish  abandonment.  In 
all  cases  abandonment  is  a  question  of  intention."" 

But  while  mere  nonuser  does  not  amount  to  abandonment, 
it  is  competent  evidence  on  the  question  of  abandonment,  and, 
if  continued  for  an  unreasonable  period,  it  may  create  a  pre- 
sumption of  an  intention  to  abandon,  and  may  warrant  the 
deduction  of  the  fact  of  abandonment.  This  presumption, 
however,  is  not  conclusive,  and  may  be  overcome  by  other 
satisfactory  evidence."  Where  an  irrigator  has  a  right  to 
a  supply  of  water  from  several  sources  without  the  right  to 
demand  that  it  shall  come  from  one  or  another  source,  his 
failure  to  demand  water  from  a  particular  source,  when  ade- 
quately supplied  from  other  sources,  cannot  be  construed  as 
a  waiver  or  abandonment  of  his  right  to  water  from  such 
source.2* 

A  corporation  having,  under  its  charter,  the  exclusive  right 
to  divert,  use  and  control  the  waters  of  a  stream  for  agri- 


contribute  towards  repairs  upon  the  ditch  does  not  alone  prove  an 
abandonment  of  his  right  to  water  from  the  ditch.  Butterfield  v. 
O'Neill,  19  Colo.  App.  7,  72  Pac.  807. 

*Utt  V.  Frey,  106  Cal.  392,  39  Pac.  807;  .Hough  v.  Porter  51  Ore.  318, 
98  Pac.  1083;  Moore  v.  United  Elkhom  Mines,  64  Ore.  342,  127  Pac. 
964,  130  Pac.  640;  Miller  v.  Wheeler,  54  Wash.  429,  103  Pac.  641,  23 
L.  R.  A.  (N.  S.)  1065;  Sander  v.  Bull,  76  Wash.  1,  135  Pac.  189;  Thorp 
V.  McBride,  75  Wash,  466,  135  Pac.  228.      ' 

"Edgemont  Imp.  Co.  v.  Tubbs  Sheep  Co.,  22  S.  Dak,  142,  115  N.  W. 
1130. 

"  Davis  V.  Gale,  32  Cal.  27,  91  Am.  Dec.  554 ;  Utt  v.  Frey,  106  Cal. 
392,  39  Pac.  807;  Sieber  v.  Frink,  7  Colo.  148,  2  Pac.  901;  Green  Valley 
Ditch  Co.  V.  Frantz,  54  Colo.  226,  129  Pac.  1006. 

See,  also,  Oviatt  v.  Big  Four  Min.  Co.,  39  Ore.  118,  65  Pac.  811  (min- 
ing case). 

**  Smith  V.  Cncamonga  Water  Co.,  160  Cal.  611,  117  Pac.  764. 
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cultural  and  other  purposes,  cannot  allow  such  right  to  re- 
main in  abeyance  for  a  long  series  of  years,  and  thereafter 
assert  the  same  to  the  exclusion  of  those  who  have,  in  the 
meantime,  acquired  rights  to  the  use  of  such  waters  by  actual 
appropriation  and  use,  in  pursuance  of  the  general  laws  of 
the  state.2* 

But  a  mere  delay  caused  by  litigation  or  ^he  efforts  of  an 
irrigation  company  to  obtain  a  right  of  way  for  irrigation 
ditches,  etc.,  is  not  a  ground  for  forfeiture  of  its  rights;  such 
proceedings  indicate  an  assertion,  not  an  abandonment,  of  its 
rights.  25  And  under  a  statute  providing,  in  effect,  that  fail- 
ure of  one  for  a  period  of  two  years  to  use  water  appropriated 
shall  be  construed  as  an  abandonment,  the  abandonment  con- 
templated is  a  voluntary  abandonment  and  not  an  enforced 
discontinuance  of  the  use  due  to  the  unlawful  acts  of  others.^® 

Where  a  water  right  is  owned  by  several  persons  as  ten- 
ants in  common,  the  failure  of  one  of  them  to  use  his  full 
share  of  the  water  is  not  an  abandonment  of  the  right  to  the 
water  not  used,  where  such  water  is  used  by  his  co-tenants, 
for  one  tenant  in  common  may  preserve  the  common  estate 
for  the  benefit  of  his  co-tenants." 

The  abandonment  by  an  appropriator  of  the  land  for  the 
irrigation  of  which  the  water  was  appropriated  may  include 
an  abandonment  of  the  water  right  and  a  right  of  way  for 


"Platte  Water  Co.  v.  Northern  Colorado  Irr.  Co.,  12  Colo.  526,  21 
Pac.  711.' 

"Pringle  Falls  Power  Co.  v.  Patterson,  65  Ore.  474,  128  Pac.  820, 
132  Pac.  527;  In  re  Willow  Creek  (Ore.),  144  Pac.  505. 

The  involuntary  absence  of  an  appropriator  from  his  land,  by  reason 
of  his  being  temporarily  ousted  therefrom,  cannot  be  deemed  an  aban- 
donment of  his  water  right  or  work  a  forfeiture  thereof.  Hough  v. 
Porter,  51  Ore.  318,  98  Pac.  1083. 

"•  Morris  v.  Bean,  146  Fed.  423  (construing  Wyoming  statute). 

"  Cache  La  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25 
Colo.  144,  53  Pac.  318,  71  Am.  St.  123;  Hall  v.  Blackman,  8  Idaho 
272,  68  Pac.  19  (citing  the  text) ;  Moss  v.  Rose,  27  Ore.  595,  41  Pac. 
666,  50  Am.  St.  743. 
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a  ditch  used  in  the  irrigation  of  such  land.^^  In  view,  how- 
ever, of  the  right  of  the  appropriator  to  change  the  place  of 
use  of  the  water  appropriated,  it  would  seem  that  the  mere 
abandonment  of  the  land  for  the  irrigation  of  which  the 
water  was  originally  appropriated  and  the  transfer  of  its  use 
to  some  other  land  will  not  operate  as  an  abandonment  unless 
the  circumstances  indicate  an  intention  to  abandon. 

§  184.    Transfer  of  Water  Right  as  Abandonment. 

A  valid  transfer  of  a  water  right  is,  of  course,  not  an  aban- 
donment thereof,  but  simply  passes  the  right  of  the  trans- 
feror to  the  transferee.  2»  Thus,  a  mortgage  of  a  water  right 
is  not  an  abandonment.^^  And  a  parol  transfer  by  a  settler 
on  public  land  of  his  right  to  the  land  and  the  water  right 
appurtenant  thereto,  although  made  without  consideration, 
being  sufficient  to  pass  title  to  the  land  and  water  right,  is 
not  an  abandonment  of  the  land  or  water  right.^*  So,  also, 
a  grant  of  a  ditch  and  water  right  to  an  alien  is  not  an  aban- 
donment by  the  grantor,  for  an  alien  may  take  real  estate, 
and  hold  the  same  against  collateral  attacks  by  third  persons 
other  than  the  sovereign  until  office  found,  and,  in  the  absence 
of  forfeiture  by  office  found,  may  convey  title  to  his  grantee.*^ 

It  has  been  held  that  a  verbal  sale  and  transfer  of  his 
water  right  by  a  prior  appropriator,  when  insufficient  to  pass 
title,  operates  ipso  facto  as  an  abandonment  of  the  right; 
this,  presumably  on  the  ground  that  the  grantor,  by  such 
attempted  or  invalid  sale,  manifests  an  intent  to  give  up  his 
right,  which  right,  however,  the  grantee  under  the  invalid 
grant  cannot  take,  the  result  being  that  the  right  is  lost  to 


"  Rutherford  v.  Lucern  Canal  &  Power  Co.,  12  Wyo.  299,  75  Pac. 
445.     See,  also,  Wolfskill  v.  Smith,  5  Cal.  App.  175,  89-  Pac.  1001. 

"Middle  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558,  39  Pac.  1054. 

"  Smith  V.  Denniff ,  24  Mont.  20,  60  Pac.  398. 

Wood  V.  Lowney,  20  IVJont.  273,  50  Pac.  794. 

Quigley  v.  Birdseye,  11  Mont.  439,  28  Pac.  741. 
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the  grantor,  and  does  not  pass  to  the  grantee, — ^that  is,  is  sim- 
ply abandoned.^^  But  a  verbal  sale  of  land  and  the  appur- 
tenant water  rights,  accompanied  by  surrender  of  possession 
and  an  agreement  to  execute  a  proper  conveyance,  is  not  an 
abandonment.** 

§  185.    Proof  of  Abandonment. 

The  question  whether  or  not  a  water  right  has  been  aban- 
doned is  one  of  fact,  to  be  determined  by  the  jury,  or  by  the 
court,  sitting  as  such.*'  Where  the  appropriator  continues 
in  the  use  of  his  rights  without  any  unreasonble  voluntary 
cessation,  an  abandonment  will  not  be  presumed  against 
him.*®  On  the  contrary,  forfeitures  are  not  favored,  and  an 
appropriator  will  not  be  held  to  have  abandoned  his  right 
except  upon  reasonably  clear  and  satisfactory  evidence.*' 
There  must  be  a  manifest  intention  on  his  part  to  abandon 
his  right,  this  intention  to  be  determined  from  his  declara- 
tions  and  acts  in  relation  thereto.**  The  burden  of  proving 
an  abandonment  rests  upon  the  party  asserting  it.*®    And  it 


"Low  V.  Schaffer,  24  Ore.  239,  33  Pac.  678,  citing  Smith  v.  0*Hara, 
43  Cal.  371;  Griseza  v.  Terwilliger,  144  Cal.  456,  77  Pac.  1034.  And 
see  the  mining  case,  Barkley  v.  Tieleke,  2  Mont.  89.  But  see  Hind- 
man  V.  Rizor,  21  Ore.  112,  27  Pac.  13. 

^  Watts  V.  Spencer,  61  Ore.  262,  94  Pac.  39. 

"  Utt  V.  Frey,  106  Cal.  392,  39  Pac.  807. 

"  Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278. 

"  Rominger  v.  Squires,  9  Colo.  327,  12  Pac.  213 ;  Beaver  Brook  Reser- 
voir &  Canal  Co.  v.  St.  Vrain  Reservoir  &  Fish  Co.,  6  Cok).  App.  130, 
40  Pac.  1066;  Hall  v.  Lincoln,  10  Colo.  App.  360,  50  Pac.  1047;  Ada 
County  Farmers'  Irr.  Co.  v.  Farmers^  Canal  Co.,  5  Idaho  793,  51  Pac. 
990. 

"Hindman  v.  Rizor,  21  Ore.  112,  27  Pac.  13;  Low  v.  Shaffer,  24 
Ore.  239,  33  Pac.  678. 

"Putnam  v.  Curtis,  7  Colo.  App.  437,  43  Pac.  1056;  HaU  v.  Lin- 
coln, 10  Colo.  App.  360,  50  Pac.  1047;  Beaver  Brook  Reservoir  &  Canal 
Co.  v.  St.  Vrain  Reservoir  &  Fish  Co.,  6  Colo.  App.  130,  40  Pac.  1066; 
Platte  Valley  Irr.  Co.  v.  Central  Trust  Co.,  32  Colo.  102,  75  Pac.  391; 
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seems  that  the  courts  will  not  lightly  decree  the  abandonment 
of  so  valuable  a  property  as  a  water  right  in  an  irrigated 
region.*®  In  order  to  sustain  a  finding  that  a  water  right  has 
been  abandoned,  the  testimony  bearing  on. the  subject  should 
be  clear  and  convincing.*^ 

As  abandonment  is  a  matter  of  intention,  it  is  peculiarly 
within  the  province  of  a  trial  court  to  determine  from  all  the 
facts  and  circumstances  of  each  particular  case  whether  aban- 
donment has  or  has  not  taken  place  ;*2  or^  to  put  it  in  slightly 
different  form,  the  question  of  the  abandonment  of  a  water 
right  is  peculiarly  one  for  a  jury,  or  the  court  sitting  as  a 
jury." 

§  186.     Adverse  User — Acquisition  of  Water  Right  by  Pre- 
scription. 

The  right  to  the  use  of  water  for  irrigation  may  be 
acquired  not  only  by  original  appropriation  or  by  grant,  but 
also,  as  against  individuals  in  whom  the  right  is  vested,  by 
adverse  possession  and  use.**     Such  prescriptive  right  may 


O'Brien  v.  King,  41  Colo.  487,  92  Pac.  945;  Alamosa  Creek  Canal  Co. 
V.  Nelson,  42  Colo.  140,  93  Pac.  1112;  White  v.  Nuckolls,  49  Colo.  170, 
112  Pac.  329;  Central  Trust  Co.  v.  Culver,  23  Colo.  App.  317,  129  Pac. 
253 ;  Parsons  v.  Ft.  Morgan  Res.  &  Irr.  Co.,  56  Colo.  146,  136  Pac.  1024. 

*  Miller  v.  Wheeler,  54  Wash.  429,  103  Pac.  641,  23  L.  R.  A.  (N.  S.) 
1065. 

"  Parsons  v.  Ft.  Morgan  Res.  &  Irr.  Co.,  56  Colo.  146,  136  Pac.  1024. 
**  Cooper  V.  Shannon,  36  Colo.  98,  85  Pac.  175,  US  Am.  St.  95. 

•  Landers  v.  Joerger,  15  Ariz.  480,  140  Pac.  209. 

••Dalton  V.  Rentaria,  2  Ariz.  275,  15  Pac.  37;  Davis  v.  Gale,  32  Cal. 
27;  Cox  V.  Clough,  70  Cal.  345,  11  Pac.  732;  Alhambra  Addition  Water 
Co.  V.  Richardson,  72  Cal.  598,  14  Pac.  379;  Coonradt  v,  Hill,  79  Cal. 
587,  21  Pac.  1099;  Alta  Land  &  Water  Co.  v.  Hancock,  85  Cal.  219,  24 
Pac,  645,  20  Am.  5t.  217;  Spargur  v.  Heard,  90  Cal.  221,  27  Pac.  198; 
Faulkner  v.  Rondoni,  104  Cal.  140,  37  Pac.  883;  Fogarty  v.  Fogarty, 
129  Cal.  46,  61  Pac.  570;  Montecito  Valley  Water  Co.  v.  Santa  Bar- 
bara, 144  Cal.  578,  77  Pac.  1113;  Hobbs  &  Miner  Ditch  Co.  v.  Pioneer 
Water  Co.,  148  Cal.  407,  83  Pac.  253;  Wutchumna  Water  Co.  v.  Ragle, 
148  Cal.  759,  84  Pac.  162;  Higuera  v.  Del  Ponte,  4  Cal.  App.  xiii,  88 
Pac.  88;  Pomona  Land  &  Water  Co.  v.  San  Antonio  Water  Co.,  152 
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be  acquired  either  against  one  who  has  acquired  his  right  to 
the  water  by  prior  appropriation  or  otherwise,*^  or  against 
one  who,  as  a  lower  riparian  proprietor,  is  entitled  to  the 
ilatural  Qow  of  the  stream  as  it  passes  through  his  lands;  for, 
while  a  riparian  proprietor  does  not  lose  his  right,  as  such 
proprietor,  to  the  natural  flow  of  the  stream  by  a  simple  fail- 
ure to  use  the  water,*^  the  right  to  divert  the  water  may 
nevertheless  be  acquired  against  him  by  prescription.*^ 

As  to  percolating  waters,  however,  the  rule  seems  to  be 
different.  It  is  laid  down  as  the  rule  that  "whenever  the 
stream  is  so  hidden  in  the  earth  that  its  course  is  not  dis- 
coverable from  the  surface,  there  can  be  no  such  thing  as  a 


Cal.  618,  93  Pac.  881;  Davis  v.  Angelo,  8  Cal.  App.  305,  96  Pac.  909; 
Cheda  v.  Southern  Pac.  Co.,  22  Cal.  App.  373,  134  Pac.  717;  Rose- 
berry  V.  Clark,  23  Cal.  App.  549,  138  Pac.  923;  Pew  v.  Johnson,  35 
Mont.  178,  88  Pac.  770,  119  Am.  St.  852;  Smith  v.  Logan,  18  Nev.  149, 
1  Pac.  678;  Trambley  v.  Luterman,  6  N.  Mex.  15,  27  Pac.  312;  Davis 
V.  Chamberlain,  51  Ore.  304,  98  Pac.  154;  In  re  North  Powder  River 
(Ore.),  146  Pac.  475;  Baker  v.  Brown,  55  Tex.  377;  Mud  Creek  Irr., 
etc.,  Co.  V.  Vivian,  74  Tex.  170,  11  S.  W.  1078;  Mason  v.  Yearwood. 
58  Wash.  278,  108  Pac.  608,  30  L.  R.  A.   (N.  S.)   1158. 

A  grantor  of  water  rights  may  subsequently  re-acquire  such  rights 
from  his  grantee  by  adverse  possession.  Gardner  v.  Wright,  49  Ore. 
609,  81  Pac.  286. 

The  grantee  of  water  for  certain  purposes  may  use  it  for  such  pur- 
poses and  also  by  prescription  acquire  a  right  to  use  it  for  other  pur- 
poses. Gumsey  v.  Antelope  Creek,  etc..  Water  Co.,  6  Cal.  App.  391,  92 
Pac.  326. 

For  a  monographic  note  on  prescriptive  title  to  water,  see  93  Am. 
St.  711. 

*•  Allen  V.  Roseberg  (Wash.),  126  Pac.  900.     Most  of  the  cases  cited 
in  note  immediately  preceding  are  cases  of  appropriation. 
See  ante,  §  34. 

Alhambra  Addition  Water  -Co.  v.  Richardson,  72  Cal.  598,  14  Pac. 
379;  Coonradt  v.  Hill,  79  Cal.  587,  21  Pac.  1099;  Alta  Land  &  Water 
Co.  V.  Hancock,  85  Cal.  219,  24  Pac.  645,  20  Am.  St.  217;  Arroyo  Ditch 
&  Water  Co.  v.  Baldwin,  155  Cal.  280,  100  Pac.  874;  Cheda  v.  Southern 
Pac.  Co.,  22  Cal.  App.  373,  134  Pac  717;  Oregon  Construction  Co.  v. 
Allen  Ditch  Co.,  41  Ore.  209,  69  Pac.  455,  93  Am.  St.  701;  Messenger's 
Appeal,  109  Pa.  St.  285,  4  Atl.  162;  Baker  v.  Brown,  55  Tex.  377; 
Mason  v.  Yearwood,  58  Wash,  276,  108  Pac.  608,  30  L.  R.  A.  (N.  S.) 
1158;  Farwell  v.  Brisson,  66  Wash.  305,  119  Pac.  814. 
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prescription  in  favor  of  an  adjacent  proprietor  to  have  an 
uninterrupted  flow  of  such  stream  through  the  land  of  his 
neighbor."**  It  would  seem,  however,  that  if  one  landowner, 
by,  sinking  a  well  or  otherwise,  were  to  develop  percolating 
water  and  an  adjacent  landowner  by  works  on  his  own  land 
were  to  draw  off  the  water  from  the  former's  land,  thus  de- 
priving  him  of  the  water  so  developed,  such  interference,  if 
continued  for  the  required  period,  might  ripen  into  a  pre- 
scriptive right.  Here,  under  the  modified  doctrine  of  perco- 
lating waters  Established  in  California,  the  circumstances 
might  diow  such  an  invasion  of  the  first  landowner's  rights 
as  to  entitle  him  to  object  to  the  action  of  his  neighbor,  and 
hence  the  user  would  be  adverse.  But  where  the  use  of  per- 
colating water  by  one  landowner  does  not  interfere  witii  its 
use  by  another,  no  right  to  object  to  such  use  exists.*® 

§  187.    Acquisition  by  Appropriation  and  by  Prescriptioii  Con- 
trasted. 

There  is  a  two-fold  distinction  between  the  acquisition  of 
a  water  right  by  appropriation  and  the  acquisition  of  such 
right  by  prescription.  In  the  first  place,  the  right  to  the  use 
of  water  may  be  acquired  by  appropriation  upon  the  public 
domain  against  the  United  States,  while  a  prescriptive  right 
cannot  be  acquired  against  the  United  States,  but  only  by 
one  private  individual  against  another.  Again,  in  order  to 
perfect  the  right  by  appropriation,  it  is  not  necessary  that 
the  water  should  be  used  for  any  given  length  of  time,  while 
time  and  adverse  use  are  essential  elements  to  the  perfection 
of  a  prescriptive  right.  One  who  claims  a  right  by  prescrip- 
tion must  use  the  water  continuously,  uninterruptedly,  and 
adversely  for  at  least  the  prescriptive  period;  after  which 


48 


Per  Miner,  J.,  in  Crescent  Min.  Co.  v.  Silver  King  Min.  Co.,  17 
Utah  444,  54  Pac.  245  (mining  case).  See,  also,  Dickey  v.  Maddux, 
48  Wash.  411,  93  Pac.  1090,  and  also  note  in  93  Am.  St.  712. 

*•  See  Hudson  v.  Dailey,  156  Cal.  617,  105  Pac.  748. 
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time  the  law  will  conclusively  presume  an  antecedent  grant 
to  him  of  such  asserted  right.'® 

§188.    User  Must  be  Adverse — ^What  Constitutes  Adverse 
User. 

In  order  to  sustain  a  claim  to  a  prescriptive  right  to  the 
use  of  water,  the  use  upon  which  such  claim  is  based  must 
be  characterized  by  all  the  elements  necessary  to  constitute 
adverse  possession  and  use  sufficient  to  ripen  into  title  by 
prescriptiQn.  The  claimant  must  have  used  the  water 
adversely,  continuously  and  uninterruptedly  for  the  full  pre- 
scriptive  period." 

To  be  adverse  in  a  legal  sense,  the  use  must  be  hostile  to 
the  title  of  the  owner  of  the  water  right  and  under  a  claim 
of  right."    No  prescriptive  right  to  water  can  be  acquired 


"*  Smith  V.  Hawkins,  110  Cal.  122,  42  Pac.  453. 

"^  Egan  V.  Estrada,  6  Ariz.  248,  56  Pac.  721 ;  Anaheim  Water  Co.  v. 
Semi-Tropic  Water  Co.,  64  Cal.  185,  30  Pac.  623;  Cox  v.  Clough,  70 
Cal.  345,  11  Pac.  732;  Oneto  v.  Restano,  78  Cal.  374,  20  Pac.  743;  Id., 
89  Cal.  63,  26  Pac.  788;  Heintzen  v.  Binninger,  79  Cal.  5,  21  Pac. 
877;  Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181,  22  Pac.  76;  Paige  v. 
Rocky  Ford  Canal  &  Irr.  Co.,  83  Cal.  84,  21  Pac.  1102,  23  Pac.  875; 
Alta  Land  &  Water  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  64^,  20  Am. 
St.  217;  Last  Chance  Water  Ditch  Co.  v.  Heilbron,  86  Cal.  1,  26  Pac. 
523;  Ball  v.  Kehl,  95  Cal.  606,  30  Pac.  780;  Natoma  Water  &  Min. 
Co.  V.  Hancock,  101  Cal.  42,  31  Pac.  112,  35  Pac.  334;  Faulkner  v. 
Rondoni,  104  Cal.  140,  37  Pac.  883;  Vernon  Irr.  Co.  v.  City  of  Los 
Angeles,  106  Cal.  237,  39  Pac.  762;  Smith  v.  Hawkins,  110  Cal.  122,  42 
Pac.  463;  Anaheim  Union  Water  Co.  v.  Ashcroft,  153  Cal.  152,  94  Pac. 
613;  Turner  v.  East  Side  Canal  &.Irr.  Co.  (Cal.),  147  Pac.  579;  Bros- 
sard  V.  Morgan,  7  Idaho  213,  61  Pac.  1031;  Hall  v.  Blackman,  8  Idaho 
272  68  Pac.  19 ;  Talbott  v.  Butte  City  Water  Co.,  29  Mont.  17,  73  Pac. 
1111  (citing  the  text) ;  Bullerdick  v.  Hermsmeyer,  32  Mont.  541,  81 
Pac.  334;  Smith  v.  Duff,  39  Mont.  374,  102  Pac.  981;  Huston  v.  Bybee, 
17  Ore.  140,  20  Pac.  51;  Ison  v.  Sturgill,  57  Ore.  109,  109  Pac.  579, 
110  Pac.  636;  Little  Walla  Irr.  Union  v.  Finis  Irr.  Co.,  62  Ore.  348, 
124  Pac.  666,  125  Pac.  270;  Smith  v.  North  Canyon  Water  Co.,  16 
Utah  194,  52  Pac.  283;  Center  Creek  Water  &  Irr.  Co.  v.  Lindsay,  21 
Utah  192,  60  Pac.  559.  See,  also.  Lakeside  Irr.  Co.  v.  Kirby  (Tex.), 
166  S.  W.  715. 

"  Churchill  v.  Louie,  136  Cal.  608,  67  Pac.  1052 ;  Evans  Ditch  Co.  v. 
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by  the  use  thereof  in  a  manner  consistent  with  the  title  of 
the  owner,  as  by  his  permission  or  sufferance,  he  continuing 
to  exercise  dominion  over  it.^'  Whether  the  user  was  adverse 
or  with  the  impUed  license  of  the  owner  is  a  question  of  fact 
to  be  determined  in  the  light  of  all  the  surrounding  circum- 
stances." 

Again,  the  acts  by  which  it  is  sought  to  establish  the  pre- 
scriptive right  must  be  such  as  to  operate  as  an  invasion  of 
the  right  of  the  person  against  whom  the  prescriptive  right 
is  asserted,  and  will  give  a  cause  of  action  in  his  favor.'*^ 
No  adverse  user  can  be  initiated  until  the  owner  of  the  water 


Lakeside  Ditch  Co.,  13  Cal.  App.  119,  108  Pac.  1027;  Briggs  v.  Avery, 
47  Tex.  Civ.  App.  488,  106  S.  W.  904.  As  to  what  is  a  sufficient  claim 
of  right,  see  Anaheim  Union  Water  Co.  v.  Ashcroft,  153  Cal.  152,  94 
Pac.  613 ;  Gardner  v.  Wright,  49  Ore.  609,  91  Pac.  286. 

"Crawford  v.  Minnesota  &  M.  Land  &  Imp.  Co.,  15  Mont.  153,  38 
Pac.  713;  Watts  v.  Spencer,  51  Ore.  262,  94  Pac.  39;  Smith  v.  Smith, 
167  Ore.  606,  135  Pac.  876;  Rhodes  v.  Barnes,  54  Wash.  145,  102  Pac. 
884;  Weidensteiner  v.  Mally,  55  Wash.  79,  104  Pac.  142.  To  the  same 
effect,  see  Egan  v.  Estrada  (Ariz.,  1899),  56  Pac.  721;  Bathgate  v. 
Irvine,  126  Cal.  135,  58  Pac.  442,  77  Am.   St.  158. 

No  length  of  time  of  use  of  water  by  permission  will  gain  a  title  or 
right  by  prescription.  Davis  v.  Martin,  157  Cal.  657,  108  Pac.  866 ; 
Metcalfe  v.  Fancher  (Tex.  Civ.  App.),  99  S.  W.  1038. 

A  tenant  cannot  acquire  title  to  a  water  right  by  adverse  possession 
as  against  his  landlord.     Gill  v.  Malan,  25  Utah  431,  82  Pac.  471. 

•*  Evans  Ditch  Co.  v.  Lakeside  Ditch  Co.,  13  Cal.  App.  119,  108  Pac. 
1027. 

"  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371 ; 
Anderson  v.  Bassman,  140  Fed.  14;  Anaheim  Water  Co.  v.  Semi-Tropic 
Water  Co.,  64  Cal.  185,  30  Pac.  623;  Lakeside  Ditch  Co.  v.  Crane,  80 
Cal.  181,  22  Pac.  76;  Hargrave  v.  Cook,  108  Cal.  72,  41  Pac.  18,  30 
L.  R.  A.  390;  Gutierrez  v.  Wege,  145  Cal.  730,  79  Pac.  449,  151  Cal. 
587,  91  Pac.  395;  Talbott  v.  Butte  City  Water  Co.,  29  Mont.  17,  73 
Pac.  1111  (citing  the  text) ;  BuUerdick  v.  Hermsmeyer,  32  Mont.  541, 
81  Pac.  334;  Smith  v.  Duff,  39  Mont.  374,  102  Pac.  981,  133  Am.  St. 
582;  Featherman  v.  Hennessy,  42  Mont.  535,  113  Pac;  751;  Boyce  v. 
Cupper,  37  Ore.  256,  61  Pac.  642;  Watts  v.  Spencer,  51  Ore.  262,  94 
Pac.  39  (citing  the  text)  ;  Ison  v.  Sturgill,  57  Ore.  109,  109  Pac.  679, 
110  Pac.  535;  Cantrall  v.  Sterling  Mining  Co.,  61  Ore.  516,  122  Pac. 
42;  Henderson  v.  Goforth,  34  S.  Dak.  441,  148  N.  W.  1045;  Martin  v. 
Burr   (Tex.),  171  S.  W.  1044. 
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right  is  deprived  of  the  benefit  of  its  use  in  such  a  substantial 
manner  as  to  notify  him  that  his  rights  are  being  invaded/* 

Thus,  where  there  is -sufficient  water  in  the  stream  to  sup- 
ply the  wants  and  demands  of  all  the  parties,  its  use  by  one 
cannot  be  an  invasion  of  the  rights  of  any  other,  and  hence 
cannot  be  the  foundation  of  any  prescriptive  claim.^^  And, 
as  was  held  in  a  recent  case,  "No  use  of  water  by  a  subse- 
quent appropriator  can  be  said  to  be  adverse  to  the  right  of  a 
prior  appropriator,  unless  such  use  deprives  the  prior  appro- 
priator of  it  when  he  has  actual  need  of  it.  To  take  the  water 
when  the  prior  appropriator  has  no  use  for  it  invades  no 
right  of  his,  and  cannot  even  initiate  a  claim  adverse  to  him."^^ 

Again,  since  a  riparian  proprietor  has  no  interest  in  the 
water  of  a  stream  after  it  has  passed  his  land,  and  hence  can- 
not complain  of  its  diversion  and  use  by  lower  proprietors, 
the  diversion  and  use  by  a  lower  proprietor  of  the  water 
which  the  upper  proprietor  has  permitted  to  flow  down  from 
his  land  cannot  amount  to  an  invasion  of  the  rights  of  the  lat- 
ter, and  is  not  adverse,  in  the  sense  required  to  give  a  right 
by  prescription.^®    And,  in  general,  the  use  of  water  by  one 


■•  Clark  V.  Ashley,  34  Colo.  285,  82  Pac.  588  (quoting  the  text) ; 
Hall  V.  Blackman,  8  Idaho  272,  68  Pac.  19  (quoting  the  text) ;  Bow- 
man V,  Bowman,  35  Ore.  279,  57  Pac.  546;  Carson  v.  Hayes,  39  Ore. 
97,  65  Pac.  814  (mining  case);  Britt  v.  Reed,  42  Ore.  76,  70  Pac. 
1029;  Watts  v.  Spencer,  51  Ore.  262,  94  Pac.  39;  Sander  v.  Bull,  76 
Wash.  1,  135  Pac.  489  (citing  the  text).  See,  also,  Harrington  v. 
Demaris,  46  Ore.  Ill,  77  Pac.  603. 

'"Egan  V.  Estrada,  6  Ariz.  248,  58  Pac.  721;  Anaheim  Water  Co. 
V.  Semi-Tropic  Water  Co.,  64  Cal.  185,  30  Pac.  623;  Edson  v.  Winsell, 
160  Cal.  783,  118  Pac.  243;  Church  v.  Stillwell,  12  Colo.  App.  43, 
54  Pac.  395;  Clark  v.  Allaman,  71  Kan.  206,  80  Pac.  571;  Norman  v. 
Corbley,  32  Mont.  195,  79  ^c.  1059;  North  Powder  Milling  Co.  v. 
Coughanour,  34  Ore.  9,  54  Pac.  223;  Redwater  Land  &  Canal  Co.  v. 
Jones,  27  S.  Dak.  194,  130  N.  W.  85;  Martin  v.  Burr  (Tex.),  171  S. 
W.  1044.  See,  also,  Rose  v.  Mesmer,  142  Cal.  322  75  Pac.  705. 

"  Talbott  V.  Butte  City  Water  Co.,  29  Mont.  17,  73  Pac.  1111.  To  the 
same  effect,  see  McCoy  v.  Huntley,  60  Ore.  372,  119  Pac.  481. 

"Hargrave  v.  Cook,  108  Cal.  72,  41  Pac.  18,  38  L.  R.  A.  370;  Bath- 
gate V.  Irvine,  126  Cal.  135,  58  Pac.  442,  77  Am.  St.  158;  Cave  v.  Tyler. 
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riparian  owner  cannot  be  adverse  as  to  other  riparion  own- 
ers so  long  as  he  uses  only  his  reasonable  share  of  the  water .^^ 
Further,  no  prescriptive  right  to  water  can  be  acquired  as 
against  a  riparian  owner  unless  the  water  diverted  be  bene- 
ficially used>  and  where  more  water  is  diverted  than  is  bene- 
ficially used,  no  prescriptive  title  is  acquired  to  the  excess.*^ 

Finally,  the  owner  of  the  water  right  must  have  knowledge 
of  the  invasion  of  his  rights  or  the  adverse  user  must  be  so 
open  and  notorious  that  he  will  be  charged  with  notice 
thereof.'^  as  stated  by  the  supreme  court  of  Oregon,*^  "The 
user,  to  be  adverse,  must  be  attended  by  such  circumstances 
of  notoriety  as  would  reasonably  impart  notice  to  the  person 
to  be  affected,  as  there  can  otherwise  be  no  presumption  of 
his  acquiescence,  which  is  essential  to  the  prescription.  It 
'must  not  be  clandestine  or  by  stealth,  but  open,  notorious. 


133  Cal.  566,  65  Pac.  1089;  Walker  v.  Livingston,  137  Cal.  401,  70 
Pac.  282;  Hudson  v.  Dailey,  156  Cal.  617,  105  Pac.  748;  Rogers  v. 
Overacker,  4  Cal.  App.  333,  87  Pac.  1107;  Perry  v.  Calkins,  159  Cal. 
175,  113  Pac.  136;  Miller  &  Lux  v.  Enterprise  Canal  &  Land  Co.  (Cal.), 
147  Pac.  567;  Clark  v.  Allaman,  71  Kan.  206,  80  Pac.  571;  Crawford 
Co.  V.  Hathaway  (Neb.),  93  N.  W.  781,  60  L.  R.  A.  909;  Dunn  v. 
Thomas,  69  Neb.  683,  96  N.  W.  142;  Beers  v.  Sharpe,  44  Ore.  386,  75 
Pac.  717;  Harrington  v.  Demaris,  46  Ore.  Ill,  77  Pac.  603;  Mud  Creek 
Irr.,  etc.,  Co.  v.  Vivian,  74  Tex.  170,  11  S.  W.  1078;  Santa  Rosa  Irr. 
Co.  V.  Pecos  River  Irr.  Co.   (Tex.  Civ.  App.),  92  S.  W.  1014. 

But  an  upper  proprietor  may  become  estopped  to  complain  of  a 
diversion  by  lower  proprietors  where  with  his  acquiescence  the  water 
has  been  diverted  below  him  for  many  years  and  been  devoted  to  a 
public  use.  Miller  &  Lux  v.  Enterprise  Canal  &  Land  Co.  (Cal.), 
147  Pac.  567. 

"Turner  v.  East  Side  Canal  &  Irr.  Co.,  168  Cal.  103,  142  Pac.  69. 

•*  California  Pastoral,  etc.,  Co.  v.  Madera  Canal  &  Irr.  Co.,  167  Cah 
78,  138  Pac.  718;  Turner  v.  East  Side  Canal  &  Irr.  Co.  (Cal.),  147 
Pac.  579. 

"=  Churchill  v.  Louie,  135  Cal.  608,  67  Pac.  1052;  Patterson  v.  Mills 
(Cal.),  68  Pac.  1034;  Powers  v.  Perry,  12  Cal.  App.  77,  106  Pac.  595 
(household  purposes) ;  Clark  v.  Ashley,  34  Colo.  285,  82  Pac.  588; 
Salem  Flouring  Mills  Co.  v.  Lord,  42  Ore.  82,  69  Pac.  1033,  70  Pac. 
832.     See,  also,  Gardner  v.  Wright,  49  Ore.  609,  91  Pac.  286. 

"Per  Wolverton,  J.,  in  Salem  Flouring  Mills  Co.  v.  Lord,  42  Ore. 
82,  69  Pac.  1033. 


§  189  ABANDONMENT,  ETC.  343 

visible,  and  indisputable/  so  that  the  party  affected  may  be 
enabled  to  resist  the  prescriptive  acquisition  by  suit  in  time, 
before  the  statutory  period  has  elapsed."  But  "no  particular 
act  or  series  of  acts  is  necessary  to  be  done  in  order  that 
the  possession  may  be  notorious,  but  any  visible  act  which 
clearly  demonstrates  an  intention  to  claim  ownership  and 
possession  will  be  sufficient  to  establish  claim  of  adverse  pos- 
session. Such  claim  may  be  made  out  by  visible  acts,  with- 
out any  assertions  by  word  of  mouth.  When  the  use  is  not 
secret  or  clandestine,  but  open,  visible,  and  notorious,  the  pre- 
sumption of  knowledge  follows."**  If  the  owner  of  the  water 
right  knows  tl;iat  the  water  is  being  used  under  a  claim  of 
right,  it  is  ^ot  necessary  that  such  use  should  also  be  open 
and  notorious  to  make  the  use  adverse.®^ 

§  189.     Actual  User  Necessary. 

A  mere  claim  of  a  right  to  the  use  and  enjoyment  of  water, 
however  long  continued,  will  not  ripen  into  adverse  title 
thereto.  There  must  be  the  actual  appropriation  of  the  water, 
followed  by  open,  notorious,  continuous  and  exclusive  posses- 
sion, under  claim  of  title,  for  the  statutory  period.®*  Statutory 
appropriation,  however,  is  not  necessary,  though  it  affords  to 
one  who  seeks  to  acquire  a  right  by  prescription  this  advan- 
tage, that  it  gives  to  prior  claimants  notice  that  his  user  is 
adverse,  and  under  claim  of  right,  and  sets  the  statute  in 
motion  against  them.®^ 

§  190.    User  Must  "be  Uninterrupted. 

In  order  to  acquire  a  right  to  the  use  of  water  by  prescrip- 
tion, the  user  must  not  only  be  adverse,  but  must  also  be  con- 


•*  Per  Burnett,  J.,  in  Gumsey  v.  Antelope  Creek  &  Red  Bluff  Water 
Co.,  6  Cal.  App.  387,  92  Pac.  326. 

"  Fogarty  v.  Fogarty,  129  Cal.  46,  61  Pac.  570. 

*  Cox  V.  Clough,  70  Cal.  345,  11  Pac.  732.  See,  also,  Senior  v.  Ander- 
son, 115  Cal.  496,  47  Pac.  454;  Lavery  v.  Arnold,  36  Ore.  84,  57  Pac. 
906. 

•'  Alta  Land  &  Water  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  645,  20 
Am.  St.  217. 
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tinuous  for  the  required  period.  -  Any  interruption  of  the  user 
during  the  prescriptive  period  will  prevent  the  acquisition  of 
the  right.®^  It  is  held,  however,  that  merely  denying  or  dis- 
puting the  right  of  the  party  claiming  adversely  will  not  pre- 
vent the  bar  of  the  statute.  The  peaceable  possession  of  the 
adverse  claimant  must  be  disturbed,  and  its  continuity  broken, 
in  order  to  constitute  such  an  interruption.*^ 

The  interruption  here  referred  to  is  an  interruption  by  the 
party  against  whom  the  adverse  claim  is  asserted,  and  not  a 
temporary  interruption  of  the  actual  use  of  the  water  by  the 
adverse  claimant  himself.  The  claimant  will  not  be  required 
to  make  actual  use  of  the  water  at  all  times,  whether  he  needs 
it  or  not,  in  order  to  makehis  use  continuous.  If  he  uses  it 
at  such  times  as  he  needs  it  liiroughout  the  prescriptive  period, 
this  is  sufficient  ;^^  provided,  of  course,  that  he  has  at  no  time 
broken  the  continuity  of  his  use  by  a  technical  abandonment. 

Any  acknowledgement  of  the  original  owner's  superior  right 


*  Anderson  v.  Bassman,  140  Fed.  14;  Cave  v.  Crafts,  53  Cal.  135; 
Last  Chance  Water  Ditch  Co.  v.  Heilbron,  86  Cal.  1,  26  Pac.  523; 
Bree  v.  Wheeler,  129  Cal.  146,  61  Pac.  782,  4  Cal.  App.  109,  87  Pac. 
255;  Rice  v.  Meiners,  136  Cal.  292,  68  Pac.  817;  Patterson  v.  MiUs 
(Cal.),  68  Pac.  1034;  Edson  v.  WinseU,  160  Ca,l.  783,  118  Pac.  243; 
Bullerdick  v.  Hermsmeyer,  32  Mont.  541,  81  Pac.  334;  Authors  v. 
Bryant,  22  Nev.  242,  38  Pac.  439 ;  McRae  v.  Small,  48  Ore.  139,  85  Pac. 
503;  Gardner  v.  Wright,  449  Ore.  609,  91  Pac.  286;  Baker  v.  Brown, 
55  Tex.  377;  Barnes  v.  Belsaas,  73  Wash.  205,  131  Pac.  817. 

As  to  the  interruption  of  the  adverse  user  by  the  bringing  of  an 
action,  see  Alta  Land  &  Water  Co.  v.  Hancock,  85  Cal.  219,  24  Pac. 
645,  20  Am.  St.  217;  Montecito  Valley  Water  Co.  v.  City  of  Santa  Bar-  , 
bara,  144  Cal.  578,  77  Pac.  1113. 

"  Cox  V.  Clough,  70  Cal.  345,  11  Pac.  732 ;  McDonnell  v.  Huffine,  44 
Mont.  411,  120  Pac.  792  (citing  the  text) ;  Oregon  Land  &  Construction 
Co.  V.  Allen  Ditch  Co.,  41  Ore.  209,  69  Pac.  455,  93  Am.  St.  101,  (citing 
the  text).* 

'*  See  Hesperia  Land  &  Water  Co.  v.  Rogers,  83  Cal.  10,  23  Pac.  196, 
in  which  the  doctrine  stated  in  the  text  was  applied  to  the  acquisition 
of  an  easement  in  an  irrigating  ditch  over  the  land  of  another  by 
adverse  user.  So  also,  in  the  case  of  the  acquisition  of  a  right  to 
use  water  for  mining  purposes.  McDougal  c.  Lame,  39  Ore.  212,  64 
Pac.  864. 
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to  the  water  by  the  adverse  claimant,  as  by  offering  to  pay  for 
the  water  or  otherwise,  during  the  statutory  period,  is  such 
an  interruption  as  will  prevent  the  acquisition  of  title  by 
adverse  user/^ 

§  191.    User  Must  Continue  for  Prescriptive  Period. 

In  order  to  ripen  into  title  by  prescription,  the  adverse  user 
of  the  water  must  continue  for  the  full  prescriptive  period/* 
This  period  varies  somewhat  in  the  different  states,  but  by 
analogy,  is  generally  held  to  be  the  same  as  that  required  to 
bar  the  right  of  entry  upon  land/* 


•^ 


§  192.    When  Prescriptive  Period  Begins  to  Run. 

The  prescriptive  period  does  not  begin  to  run  in  favor  of  the 
adverse  claimant  until  the  rights  of  the  owner  of  the  water 
right  have  been  actually  invaded/*  On  principle  it  would 
seem  that  the  statute  of  limitations  begins  to  run  from  the 
time  the  water  is  actually  diverted  under  a  claim  of  right  to 
the  prejudice  of  the  owner. 

Where  the  owner's  right  depends  upon  prior  appropriation 
and  use,  the  diversion  cannot,  of  course,  be  prejudicial  unless 
the  water  diverted  is  covered  by  the  appropriation  and  is 
actually  needed  by  the  owner  at  the  time  of  diversion,  and 
hence  the  running  of  the  statute  will  date  from  the  time  of 
the  actual  diversion  of  water  which  he  has  appropriated  and 


"Ledu  V,  Jim  Yet  Wa,  67  Cal.  346,  7  Pac.  731;  Jensen  v.  Hunter 
(Cal.,  1895)  41  Pac.  14. 

"  Anaheim  Union  Water  Co.  v.  Ashcrof t,  153  Cal.,  94  Pac.  613 ;  Perry 
V.  Calkins,  159  CaL  175,  113  Pac.  136 ;  Talbott  v.  Butte  City  Water  Co., 
29  Mont.  17,  73  Pac.  1111;  Bowman  v.  Bowman,  35  Ore.  279,  57  Pac. 
546;  Lavery  v.  Arnold,  36  Ore.  84,  57  Pac.  906,  58  Pac.  524;  Bauers 
V.  Bull,  46  Ore.  60,  78  Pac.  757;  Watkins  Land  Co.  v.  Clements,  98 
Tex.  578,  86  S.  W.  733,  107  Am.  St.  653. 

"Talbott  V.  Butte  City  Water  Co.,  29  Mont.  17,  73  Pac.  1111  (5 
years) ;  Oregon  Land  &  Construction  Co.  v.  Allen  Ditch  Co.,  41  Ore. 
209,  69  Pac.  455  (10  years);  Baker  v  Brown,  55  Tex.  377  (10  years). 

"  Bowman  v.  Bowman,  35  Ore.  279,  57  Pac.  546. 
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desires  to  use,  and  not  from  the  diversion  of  surplus  water 
or  water  which  the  appropriator  permits  to  run  to  waste  in 
the  stream. 

In  the  case  of  one  whose  right  depends  upon  riparian  own- 
ership the  rule  is,  perhaps,  somewhat  different.  Since,  under 
the  doctrine  of  riparian  rights,  the  right  of  the  riparian  owner 
to  the  flow  of  the  water  does  not  at  all  depend  upon  user,  and 
consists  in  the  right  to  have  the  water  continue  to  flow  in  its 
accustomed  channel,  subject  to  lawful  use  by  other  riparian 
proprietors,  it  seems  that  any  diversion  whatever  without  legal 
right  which  affects  the  flow  of  the  water  by  his  land  must  be 
prejudicial,  and  hence  set  the  statute  in  motion. 

Plainly,  the  mere  construction  of  ditches  for  the  purpose  of 
diverting  water  without  an  actual  diversion  of  the  water,  is 
not  sufficient  to  set  the  statute  in  motion.^^  The  owner  of  the 
water  right  in  such  case  would  have  no  right  to  object  to  the 
construction  of  the  ditches,  unless  constructed  on  his  land,  no 
right  of  his  being  invaded. 

It  may  sometimes  be  a  question  as  to  whether  the  statute 
begins  to  run  in  favor  of  the  adverse  claimant  from  the  time 
of  the  diversion  of  the  water  or  from  the  time  of  its  applica- 
tion to  beneficial  use.  So  far  as  the  invasion  of  the  rights  of 
the  other  party  is  concerned,  it  would  seem  that  this  neces- 
sarily dates  from  the  time  of  diversion,  for  it  is  the  diversion 
of  water  to  which  he  is  entitled,  not  the  use  made  of  it,  or 
whether  any  use  is  made  of  it,  that  constitutes  the  invasion  of 
his  rights.  But  with  respect  to  liie  character  of  the  diversion 
as  being  under  a  claim  of  right  so  as  to  be  available  in  favor 
of  the  adverse  claimant,  the  case  may  be  different.  To  illus- 
trate :  It  has  been  held  as  between  two  riparian  owners  botii 
claiming  the  water  by  virtue  of  an  appropriation  thereof,  that 
the  actual  diversion  of  water  by  the  upper  proprietor  in  excess 
of  that  needed  for  the  purpose  of  his  appropriation  and  which 


"  See  Senior  v.  Anderson,  115  Cal.  496,  47  Pac.  454;  Lavery  v  Arnold, 
36  Ore.  84,  57  Pac.  906,  58  Pac.  524. 


^ 
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he  permitted  to  run  to  waste,  was  not  sufRfeient  to  set  the  stat- 
ute in  motion  as  against  a  lower  subsequent  appropriator,  and 
that,  as  to  such  excess,  the  statute  began  to  run  only  from  the 
time  the  water  was  actually  applied  to  beneficial  use.^®  In  this 
case  it  appeared  that  the  excess  water  was  diverted  rather  for 
the  purpose  of  holding  it  from  possible  later  appropriators 
than  with  the  intent  to  apply  it  t6  any  particular  use. 

But  in  another  case,  which  was  an  action  by  a  riparian 
owner  to  restrain  the  diversion  of  any  of  the  water  of  the 
stream  in  disregard  of  his  riparian  rights,  where  the  defend- 
ant claimed  a  prescriptive  right  to  divert  the  water,  it  was 
held  that  the  statute  began  to  run  from  the  time  of  the  actual 
diversion  of  the  water  rather  than  from  the  time  of  applica- 
tion to  beneficial  use.  The  court  in  this  case  applied,  by  anal- 
ogy, the  doctrine  of  relation  applicable  to  the  acquisition  of 
water  rights  by  appropriation."  After  stating  the  principles 
governing  adverse  possession  and  appropriation,  Wolverton, 
J.,  said :  **If  there  is  a  diversion,  followed  by  actual  and  exclu- 
sive possession  and  control,  such  as  will  constitute  an  invasion 
of  prior  acquired  rights,  with  the  intent  and  purpose  of  apply- 
ing the  water  to  some  need  or  useful  purpose,  and  there  is 
actual  application  within  a  reasonable  time  such  as  will  serve 
to  complete  a  valid  prior  appropriation,  there  is  such  a  user 
as  will  set  the  statute  of  limitations  in  niotion,  and,  if  con- 
tinued for  the  statutory  period,  will  confer  a  valid  title  to  the 
easement." 

§  193.    Place  of  Use— Title. 

The  place  of  adverse  user  and  the  ownership  of  the  lands 
upon  which  the  water  is  used  are  ordinarily  immaterial  so  far 
as  the  acquisition  of  a  prescriptive  right  is  concerned.  Any 
lawful  use  at  any  place  is  sufficient,  regardless  of  the  title  of 


'•Senior  v.  Anderson,  115  Cal.  496,  47  Pac.  454.  See,  also,  Lavery 
V.  Arnold,  36  Ore.  84,  57  Pac.  906,  58  Pac.  524.  ^ 

"  Oregon  Land  &  Construction  Co.  v.  Allen  Ditch  Co.,  41  Ore.  209, 
69  Pac.  454,  93  Am.  St.  Rep.  701. 
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• 

the  adverse  claimant  to  the  land.  Thus,  it  has  been  held  that 
the  fact  that  during  the  time  of  adverse  user  the  lands  upon 
which  the  water  was  used  did  not  belong  to  the  user,  but  were 
vacant  government  lands,  did  not  make  the  use  of  the  water 
the  less  adverse  nor  prevent  the  acquisition  of  right  thereby.^® 

§  194.    Extent  of  Right  Acquired. 

The  extent  of  the  right  to  water  acquired  by  prescription  is 
exactly  commensurate  with  the  use  enjoyed ;  that  is,  the  extent 
of  the  enjoyment  measures  the  extent  of  the  right.  The 
adverse  claimant  is  entitled  to  such  use  of  the  water,  and  to 
such  use  only,  as  he  has  enjoyed  during  the  full  period  required 
by  the  statute  of  limitations.^®  Thus,  one  who  has  acquired  a 
prescriptive  right  to  the  use  of  water  for  the  irrigation  of 
lands  lying  within  the  watershed  of  the  stream  from  which 
the  water  is  taken — some  of  the  water  so  taken  finding  its  way 
by  seepage  and  percolation  back  to  the  stream-:-has  no  right, 
under  his  prescriptive  title,  to  divert  the  water  to  other  uses 
beyond  and  outside  of  the  watershed.^®.  So,  also,  adverse  use 
of  water  for  one  purpose,  as  for  the  watering  of  stock,  con- 
fers a  right  only  to  the  extent  of  the  use,  and  does  not  confer 
any  right  to  the  additional  use  of  water  for  irrigation.^^  Fui:- 
ther,  where  the  doctrine  of  riparian  rights  obtains,  an  appro- 
priator,  as  against  a  riparian  owner,  can  acquire  title  by  pre- 
scription to  no  greater  amount  of  water  than  is  reasonably 
necessary  for  the  irrigation  of  the  land  for  the  benefit  of  which 
the  appropriation  was  made.®^ 


"  Southern  California  Inv.  Co.  v.  Wilshire,  144  Cal.  68,  77  Pac.  767. 

"Southern  California  Investment  Co.  v.  Wilshire,  144  Cal.  68,  77 
Pac.  767;  Salem  Flouring  Mills  Co.  v.  Lord,  42  Ore.  82,  69  Pac.  1033, 
70  Pac.  832;  HaU  v.  Carter,  33  Tex.  Civ.  App.  330,  77  S.  W.  19.  See, 
also,  Gutierrez  v.  Wege,  145  Cal.  730,  79  Pac.  449. 

"Southern  California  Investment  Co.  v.  Wilshire,  144  Cal.  68,  77 
Pac.  767. 

"  Duckworth  v.  Watsonville  Water  &  Land  Co.,  150  Cal.  520,  89  Pac. 
338. 

"^  California  Pastoral  &  Agricultural  Co.  v.  Madera  Canal  &  Irr. 
Co.,  167  Cal.  78,  138  Pac.  718. 
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§  195.    Proof  of  Adverse  User. 

To  sustain  a  claim  to  a  water  right  by  adverse  user,  there 
should  be  clear  proof  of  the  adverse  user,  and  the  party  who 
relies  upon  an  adverse  user  as  the  foundation  of  his  claim 
has  the  burden  of  proving  that  the  water  has  been  used 
adversely  for  the  period  required  for  the  acquisition  of  title 
by  prescription.^^ 

Thus,  in  the  case  of  actions  between  cotenants,  the  burden 
of  proving  an  ouster  of  a  tenant  in  common  of  a  water  right, 
and  adverse  possession  under  the  statute  of  limitations,  de- 
volves upon  the  cotenant  who  asserts  it.  The  possession  of 
one  cotenant  is  presumed  to  be  that  of  all,  and  an  adverse 
holding  will  not  operate  as  an  ouster,  and  set  the  statute  of 
limitations  running,  until  the  tenant  out  of  possession  has 
notice  of  such  adverse  holding.  Such  possession  cannot  be 
considered  adverse  unless  there  has  been  an  actual  ouster,  or 
some  act  equivalent  thereto.^* 

So,  also,  since  the  extent  of  the  enjoyment  measures  the 
extent  of  the  right  acquired,  he  who  seeks  to  establish  a  pre- 
scriptive right  to  the  use  of  water  must  show  definitely  what 
use  he  has  enjoyed,  its  extent,  and  that  it  has  been  continu- 
ously enjoyed  for  the  full  prescriptive  period.     Uncertainty 
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Ball  V.  Kehl,  95  Cal.  606,  30  Pac.  780 ;  Strong  v.  Baldwin,  137  Cal. 
432  70  Pac.  288;  Smith  v.  Duff^  39  Mont.  374,  102  Pac.  981  (citing  the 
text);  Lavery  v.  Arnold,  36  Ore.  84,  57  Pac.  906,  58  Pac.  524;  Bauers 
V.  Bull,  46'Ore.  60,  78  Pac.  757;  McRae  v.  Small,  48  Ore.  139,  85  Pac. 
503;  Ison  V.  Sturgill,  57  Ore.  IW,  109  Pac.  579,  110  Pac.  535;  Hender- 
son V.  Goforth,  (S.  Dak.),  148  N.  W.  1045;  Smith  v.  North  Canyon 
Water  Co.,  16  Utah,  194,  52  Pac.  283. 

As  to  the  posting  of  a  notice  claiming  the  water  as  evidence  on  the 
question  of  adverse  possession,  see  City  of  Santa  Cruz  v.  Enright,  95 
Cal.  105,  30  Pac.  197;  Bathgate  v.  Irvine,  176  Cal.  135,  58  Pac.  442. 

A  party  defendant  claiming  the  right  to  use  water  by  adverse  pos- 
session for  the  statutory  time  must  set  up  the  same  as  a  defense  in 
his  answer.   Lux  v.  Haggin,  69  Cal.  270,  10  Pac.  674. 

"  Smith  v.  North  Canyon^  Water  Co.,  16  Utah  194,  52  Pac.  283. 
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and  indefiniteness  in  these  particulars  are  fatal  to  the  substan- 
tiation of  the  right-** 

But  although  in  the  first  instance  the  burden  is  upon  the 
adverse  claimant  to  establish  the  facts  necessary  to  support 
his  claim,  after  he  has  discharged  this  duly  and  made  out  a 
prima  facie  case,  it  then  devolves  upon  the  other  party  to 
rebut  the  claimant's  evidence  by  showing  some  matter  in  de- 
fense, as  that  the  user  was  permissive  or  without  the  knowl- 
edge of  the  owner  of  the  water  right,  or  that  there  was  no  in- 
vasion of  his  rights." 

§  196.    No  Adverse  User  as  Against  the  United  States. 

In  accordance  with  tiie  well-established  principle  of  law,  that 
the  statute  of  limitations  does  not  run  against  the  government, 
it  is  held  that  no  right  to  water  can  be  acquired  by  adverse 
user,  as  against  the  United  States,  and  hence  a  claim  to  a 
water  right  by  prescription  and  adverse  user  will  not  avail, 
as  against  a  purchaser  of  land  from  the  United  States,  unless 
such  adverse  user  has  continued  for  the  full  prescriptive  period 
after  title  has  passed  from  the  govemment.^^ 

But  where  the  title  to  land  has  become  vested  in  a  private 
individual  under  an  act  of  Congress,  a  water  right  may  be 
acquired  as  against  the  owner  of  the  land  by  adverse  posses- 


••  Hayes  v.  SOver  Creek,  etc..  Land  &  Water  Co.,  136  Cal.  238,  67  Pac. 
704;  Logan  v.  Pritchard,  Cal.  114  Pac.  989,  Cheda  v.  Southern  Pac 
Co.,  22  Cal.  App.  373,  134  Pac.  717;  Salem  Flouring  MDls  Co.  v.  Lord, 
42  Ore.  82,  69  Pac  1033,  70  Pac  832;  Martin  v.  Burr  (Tex.),  171  S;  W. 
1044.  See,  also,  Bartholomew  v.  Fayette  Irr.  Co.,  31  Utah  1,  220,  86 
Pac  481,  87  Pac  707. 

"  Gumsey  v.  Antelope  Creek  &  Red  Bluff  Water  Co.,  6  Cal.  App.  387, 
92  Pac  326;  Gardner  v.  Wright,  49  Ore.  609,  91  Pac  286;  Hough 
V.  Porter,  51  Ore.  318,  98  Pac  1083. 

"  Union  Mill  &  Min.  Co.  v.  Ferris,  2  Sawy.  176,  Fed.  Cas.  No.  14,371 ; 
Mathews  v.  Ferrea,  45  Cal.  51;  Willdns  v.  McCue,  46  Cal.  656;  Jatunn 
y.  Smith,  95  Cal.  154,  30  Pac  200;  Smith  v.  Hawkins,  110  Cal.  122, 
42  Pac  453;  Wood  v.  Etiwanda  Water  Co.,  122  Cal.  152,  54  Pac  726; 
Vansickle  v.  Haines,  7  Nev.  249.  But  see  Neil  v.  Tolman,  12  Ore.  289, 
7  Pac  103;    Tolman  v.  Casey,  15  Ore.  83,  13  Pac  669. 


§  197  ABANDONMENT,  ETC.  351 

sion,  although  a  patent  for  the  land  may  not  have  been  issued. 
The  rights  of  a  patentee  of  public  land,  upon  the  issuance  of 
the  patent,  relate  back  to  the  inception  of  his  title,  and  hence 
the  statute  will  begin  to  run  against  him  from  that  time,  if 
the  use  of  the  water  has  been  already  commenced,  or  from 
the  time  of  the  commencement  of  such  use,  if  the  grantee's 
rights  have  previously  attached,  and  not  from  the  date  of  the 
patent.^^  A  prescriptive  right  to  the  use  of  water  may,  of 
course;  be  acquired  as  against  a  riparian  owner  who  has 
already  obtained  a  patent  from  the  United  States,  the  nature 
of  his  title,  whether  by  United  States  patent  or  otherwise, 
being  immaterial.®® 

§  197.    Estoppel — ^Loss  of  Water  Right  by  Estoppel. 

A  person  having  a  right  to  the  use  or  flow  of  water  may,  by 
his  conduct,  become  estopped  to  object  to  its  diversion  and  use 
by  another.®^  There  is  nothing  peculiar  in  irrigation  law  in 
this  respect,  and  the  general  law  of  estoppel  applies.  Before 
the  owner  of  a  water  right  can  be  deprived  thereof  by  estop- 
pel, there  must  have  been  some  act  or  omission  on  his  part 
which,  upon  equitable  principles,  raises  an  estoppel  against 
him  in  favor  of  the  party  diverting  the  water.®^ 


*Jatunn  v.  Smith,  95  Cal.  154,  30  Pac.  200;  Wood  v.  Etiwanda 
Water  Co.,  122  Cal.  152,  54  Pac.  726. 

"  Southern  California  Investment  Co.  v.  Wilshire,  144  Cal.  68,  77 
Pac.  767.     See  ante,  §  176. 

"•Dalton  V.  Rentaria,  2  Ariz.  275,  15  Pac.  37;  Biggs  v.  Utah  Irr. 
Ditch  Co.,  7  Ariz.  331,  64  Pac.  494;  Miller  &  Lux  v.  Enterprise  Canal 
&  Land  Co.,  (Cal.),  147  Pac.  567;  Morrison  v.  Winn,  17  Utah  484,  54 
Pac.  761;  Orient  Min.  Co.  v.  Freckleton,  27  Utah  125,  74  Pac.  652. 
-  "  Lower  Latham  Ditch  Co.  v.  Louden  Irr.  Canal  Co.,  27  Colo.  267, 
60  Pac.  629,  83  Am.  St.  80;    Smyth  v.  Neal,  31  Ore.  105,  49  Pac.  850. 

For  facts  held  not  to  show  an  estoppel,  see  Rose  v.  Mesmer,  142 
Cal.* 322,  75  Pac.  905;  Vl^ater  Supply  &  Storage  Co.  v.  Tenny,  24  Colo. 
344,  51  Pac.  505;  Lower  Latham  Ditch  Co.  v.  Louden  Irr.  Canal  Co., 
27  Colo.  267,  60  Pac.  629;  Burkhart  v.  Meiberg,  37  Colo.  187,  86  Pac. 
98,  6  L.  R.  A.  (N.  S.)  1104;  Smyth  v.  Neal,  31  Ore.  105,  49  Pac.  850; 
Elliott  V.  Whitmore,  23  Utah  342,  65  Pac.  70,  90  Ain.  St.  700. 

The  fact  that  an  upper  riparian  owner  has  "leased"  from  a  lower 
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It  has  been  held  that  one  who  passively  stands  by  and  per- 
mits another  to  expend  money  or  labor  in  making  improve- 
ments on  land  requiring  the  use  of  water,  and  to  divert  and 
use  the  water  on  such  land,  under  an  honest  and  reasonable 
belief  that  he  has  a  right  to  such  water,  will  be  estopped  sub- 
sequently to  deny  such  right.®^  xhe  better  view,  however,  is 
that  mere  acquiescence  in  the  use  or  diversion  of  water  by 
another,  or  in  the  expenditure  of  money  or  labor  by  such  other 
in  constructing  ditches  or  making  other  improvements  on  his 
own  land,  without  any  encouragement  or  inducement  on  the 
part  of  the  owner  of  the  water  right,  or  compensation  paid  or 
benefit  accruing  to  him,  does  not  estop  him  afterwards  to  object 
to  the  diversion  of  the  water.  A  mere  passive  acquiescence 
when  one  is  under  no  duty  to  speak  does  not  raise  an  estoppel.^^ 
And,  clearly,  acquiescence  in  the  construction  of  diversion 
works  by  another  can  work  no  estoppel  where  the  party  so 
acquiescing  did  not  know  or  have  any  reason  to  suspect  that 
the  other  p^rty  intended  to  divert  any  of  the  water  to  which 


proprietor  the  right  to  use  the  waters  of  the  stream  does  not  esiop  him, 
after  the  expiration  of  the  lease,  from  asserting  his  right,  as  a  riparian 
owner,  to  take  water  from  the  stream  for  necessary  household  pur- 
poses, and  to  make  reasonable  use  of  it  for  irrigation.  Swift  v.  Good- 
rich, 70  Gal.  103,  11  Pac.  561. 

""Dalton  V.  Rentaria,  2  Ariz.  275,  15  Pac.  37;  Gurtis  v.  La  Grande 
Uydaulic  Water  Co.,  20  Ore.  34,  23  Pac.  808,  25  Pac.  378,  10  L.  R.  A. 
484. 

"California  Pastoral  &  Agricultural  Go.  v.  Enterprise  Canal  &  Land 
Co.,  127  Fed.  741;  Lux  v.  Haggin,  69  Gal.  270,  10  Pac  674;  Verdngo 
Canon  Water  Co.  v.  Verdugo,  152  Gal.  655,  93  Pac.  1021;  Lavery  v. 
Arnold,  36  Ore.  84,  57  Pac.  906;  Ewing  v.  Rhea,  37  Ore.  583,  62  Pac: 
790,  82  Am.  St.  783,  52  L.  R.  A.  140  (overruling  Gurtis  v.  La  Grande 
Hydraulic  Water  Co.,  supra) ;  Bolter  v.  Garrett,  44  Ore.  304,  75  Pac. 
142;    Rigney  v.  Tacoma  Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147. 

In  such  circumstances,  however,  the  owner  of  the  water  right  may 
become  estopped  as  ag^nst  a  public  service  corporation  to  invoke  equit- 
able relief  by  injunction  and  be  left  to  his  remedy  at  law.  See  Miller 
v.  Madera  Canal  &  Irr.  Co.,  155  Gal.  59,  99  Pac.  502. 


,  # 
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the  former  was  entitled  until  after  such  diversion  had  actually 
been  made.®* 

Acquiescence  in  the  interference  with  a  water  right  does 
not  impair  such  right  unless  continued  for,  a  time  sufficient' to 
create  a  bar  by  adverse  user,*^  but  such  long  continued  acquies- 
cence will  result  in  the  loss  of  the  right.®^  Mere  knowledge  that 
another  is  diverting  water  under  a  claim  of  right  does  not 
create  an  estoppel.®^  And  one  who  permits  another  to  use 
water  belonging  to  him  when  he  has  no  use  for  it,  without  giv- 
ing the  user  any  reason  to  believe  that  this  permission  is  to  be 
permanently  continued,  or  to  believe  that  it  is  or  will  be  recog- 
nized as  a  right,  is  not  thereby  estopped  to  deny  the  right  to 
such  use.®^  There  can,  of  course,  be  no  estoppel  where  the 
owner  of  the  water  right  did  not  acquiesce  In  the  diversion  but 
protested  against  it.®® 

There  is  no  estoppel  where  all  the  facts  are  within  the 
knowledge  of  the  party  claiming  by  estoppel.  And  one  who 
goes  upon  a  stream  and  diverts  water  must  take  notice  of  all 


"*  Logan  V.  Guichard,  159  Cal.  592,  114  Pac.  989. 

"'^  Mayberry  v.  Alhambra  Addition  Water  Co.,  125  Cal.  444,  54  Pac. 
530. 

"•Dalton  V.  Rentaria,  2  Ariz.  275,  15  Pac.  37;  Matheson  v.  Ward, 
24  Wash.  407,  64  Pac.  520,  85  Am.  St.  955. 

"Bathgate  v.  Irvine,  126  Cal.  135,  58  Pac.  442. 

"^  Davis  V.  Martin,  157  Cal.  657,  108  Pac.  866. 

Where  a  city,  having  the  exclusive  right  to  the  use  and  control  of 
the  water  of  a  stream,  permits  an  individual  to  divert  and  use  a  por- 
tion of  the  water  for  the  irrigation  of  his  land,  the  right  of  the  city 
to  the  water  being- acknowledged  by  such  person,  and  no  rights  having 
accrued  by  adverse  possession,  the  grantee  of  such  person  cannot  re- 
strain the  city  from  closing  his  ditches  when,  by  reason  of  his  use,  the 
quantity  flowing  in  the  stream  becomes  insufficeint  for  the  use  of  the 
city.    Feliz  v.  City  of  Los  Angeles,  58  Cal.  73. 

"Southside  Improvement  Co.  v.  Burson,  147  Cal.  101,  81  Pac.  1107; 
Duckworth  v.  Watsonville  Water  &  Light  Co.,  150  Cal.  520,  89  Pac. 
338;  Rigney  v.  Tacoma  Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147. 
See,  also  Miller  &  Lux  v.  Madera  Canal  &  Irr.  Co.,  155  Cal.  59,  99 
Pac.  502,  22  L.  R.  A.  (N.  S.)  391. 
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prior  appropriations,  whether  made  pursuant  to  statutory 
notice  or  otherwise.  And  where  one  party  asserts  an  estoppel 
on  the  ground  that  the  other  party  knew  that  the  former  was 
making  improvements  and  relying  upon  the  use  of  the  water, 
it  is  a  sufficient  answer  that  the  claimant  also  knew  that  the 
other  party  was  relying  upon  the  use  of  the  same  water  to 
maintain  improvements  already  made.^^^ 


*''»  Morris  v.  Bean,  146  Fed.  423. 
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217.  Wyoming. 

218.  Apprppriation  under  Wyoming  Statutes. 

§  198.     GeneraUy. 

By  the  constitutions  of  several  of  the  states,  the  water  of 
the  natural  streams  within  the  state  is  declared  to  be  the  prop- 
erty of  the  public  or  of  the  state.^  We  have  seen  that  the 
use  of  water  for  irrigation,  sometimes  at  least,  is  a  public 
use.  2  From  these  propositions  it  necessarily  follows  that  in 
those  states  in  which  the  constitutional  provisions  mentioned 


*  Colorado,  Const.  Art.  16,  §  5;  Stockman  v.  Leddy,  55  Colo.  24,  129 
Pac.  220;  North  Dakota  Const.,  art.  17,  §210;  Bigelow  v.  Draper,  6 
N.  D.  152;  Wyoming,  Const,  art.  8,  §  1;  Farm  Inv.  Co.  v.  Carpenter, 
9  Wyo.  110,  61  Pac.  258. 

*  See  ante,  §§  5-8. 

£^.     855 
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above  exist,  the  use  of  water  for  irrigation  must  be  subject  to 
the  vcontrol  of  the  state.  In  California  and  Idaho  the  use  of  all 
water  appropriated  for  sale,  rental  or  distribution  is  expressly 
declared  to  he  a  public  use,  and  subject  to  the  regulation  and 
control  of  the  state,^  and  in  Wyoming  the  constitution  vests 
the  control  of  water  generally  in  the  state.* 

But  irrespective  of  any  such  constitutional  provisions,  the 
state  has  undoubted  power  to  regulate  the  use  of  water  within 
its  boundaries  for  irrigation  under  its  general  power  to  regu- 
late the  affairs  of  its  citizens,  so  far  as  the  public  interests 
may  be  affected  thereby.  As  has  been  said :  "The  authority 
of  the  general  assembly  to  enact  laws  regulating  the  distri- 
bution of  water  to  actual  appropriators,  provided  they  do  not 
substantially  affect  constitutional  or  vested  rights,  is  un- 
doubted."^ It  is  well  settled,  then,  that  the  legislature  may  pro- 


'  Const.  Cal.  art.  14,  §  1 ;  Const.  Idaho,  art.  15,  §  1 ;  Lanning  v.  Os- 
borne, 76  Fed.  319;  San  Diego  Land  &  Town  Co.  v.  Sharp,  97  Fed. 
394;  McCrary  v.  Beaudry,  67  Cal.  120,  7  Pac.  264;  Merrill  v.  Southside 
Irr.  Co.,  112  Cal.  426,  44  Pac.  720;  Wilterding  v.  Green,  4  Idaho  773; 
Walbridge  v.  Robinson,  22  Idaho  236,  125  Pac.  812,  43  L.  R.  A.  (N.  S.) 
240. 

*  Const.  Wyo.  art.  2,  §  31. 

*  Elliott,  J.,  in  Farmers*  High  Line  Canal  &  Reservoir  Co.  v..  South- 
worth,  13  Colo.  Ill,  21  Pac.  1028.  While  the  legislature  cannot  pro- 
hibit the  appropriation  or  diversion  of  unappropriated  water,  for  use- 
ful purposes,  from  natural  streams  upon  the  public  domain,  it  has 
the  power  to  regulate  the  manner  of  effecting  such  appropriation  or 
diversion  by  reasonable  and  constitutional  legislation.  Larimer  County 
Reservoir  Co.  v.  People,  8  Colo.  614,  9  Pac.  794. 

In  White  v.  Farmers'  High  Line  Canal  &  Reservoir  Co.,  22  Colo. 
191,  43  Pac.  1028,  Hayt,  C.  J.,  said:  "The  right  to  the  use  of  water 
in  the  arid  region  is  among  the  most  valuable  property  rights  known 
to  the  law.  Where  there  are  a  large  number  of  consumers  taking  water 
from  the  same  ditch,  the  excessive  use  by  some  may  absolutely  deprive 
others  of  water  at  times  when  its  application  to  the  thirsty  soil  is 
absolutely  necessary  to  prevent  the  total  failure  of  growing  crops.  So, 
also,  as  between  different  ditches,  if  one,  in  case  of  scarcity,  takes 
from  a  public  stream  water  to  which  it  is  not  entitled,  it  must  be  at 
the  expense  of  others.  From  the  very  nature  of  the  business,  con- 
troversies with  reference  to  the  use  of  water  naturally  led  to  unseem- 
ing  breaches  of  the  peace,  and  to  avoid  these  it  was  found  expedient 
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vide  for  the  public  control  of  the  use  of  water  for  irrigation 
and  other  beneficial  purposes,  and  statutes  providing  for  such 
control  have  repeatedly  been  held  constitutional.^ 

It  has  been  held  in  Colorado  that  under  the  constitution 
(art.  16,  §  5)  and  decisions  of  the  state  the  waters  of  the  nat- 
ural streams  belong  to  the  people,  that  is,  to  the  state  in  its 
sovereign  capacity,  and  that  its  right  to  their  distribution  and 
control  within  its  borders  is  free  from  any  interference  by  any 
other  sovereignty.  And  the  general  assembly,  in  order  to  pro- 
tect  the  rights  of  the  state  in  its  natural  streams  and  waters 
and  the  interests  which  its  citizens  have  acquired  therein,  may 
make  a  valid  appropriation  for  the  purpose  of  protecting  and 
defending  them.^ 

In  all  of  the  arid  states,  statutes  have  been  enacted  provid- 
ing for  the  regulation  and  control  of  the  distribution  and  use 
of  water  for  irrigation  and  other  beneficial  purposes.  In  sev- 
eral states  the  legislature  has  provided  elaborate  systems  of 
control  covering  the  appropriation  of  the  water,  including  the 


and  necessary  to  provide  complete  rules  of  procedure  governing  the 
taking  of  water  from  the  public  streams  of  the  state,  and  regulating 
its  distribution  to  those  entitled  thereto.  Authority  for  such  regula- 
tions may  properly  be  based  upon  the  principle  that,  when  private 
property  is  'affected  by  a  public  interest,  it  ceases  to  be  juris  privati 
only.' " 

•Boise  City  Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38,  77  Pac.  25,  321; 
Idaho  Power  &  Transp.  Co.  v.  Stephenson,  16  Idaho  418,  101  Pac.  821; 
Speer  v.  Stephenson,  16  Idaho  707,  102  Pac.  365 ;  Farmers'  Irr.  Dist.  v. 
Frank,  72  Neb.  136,  100  N.  W.  286;  Enterprise  Irr.  Dist.  v.  Tri-State 
Land  Co.,  92  Neb.  121,  138  N.  W.  171;  Farm  Investment  Co.  v.  Car- 
penter, 9  Wyo.  110,  61  Pac.  258,  50  L.  R.  A.  747,  87  Am.  St.  918; 
Hamp  v.  State,  19  Wyo.  377,  118  Pac.  653. 

^  Stockman  v.  Leddy,  55  Colo.  24,  129  Pac.  220.  In  this  casfe  it  was 
held  that  the  assembly  might  appropriate  money  for  the  purpose  of 
protecting  its  right  to  control  the  distribution  of  waters  within  its 
borders  from  infringement  by  the  federal  government,  or  other  states, 
or  individuals.  The  particular  appropriation,  however,  was  held  void 
as  conferring  executive  power  on  the  members  of  a  joint  committee 
of  the  general  assembly  in  violation  of  Const.,  Colo.,  art.  3.  See  gen- 
erally in  this  connection  Kansas  v.  Colorado,  206  U.  S.  46,  27  Sup.  Ct. 
655. 
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mode  of  making  the  appropriation,  the  adjudication  of  water 
rights,  and  the  distribution  and  use  of  the  water  for  the  uses 
contemplated.  The  statutes  have  already  been  considered  so 
far  as  the  subject  of  appropriation  is  concerned.®  In  the  pres- 
ent chapter  the  subject  of  control  generally  will  be  discussed, 
with  special  reference  to  the  distribution  and  use  of  the  water. 
In  the  next  chapter  will  be  considered  the  adjudication  of  wate^ 
rights.  For  the  sake  of  convenience,  the  system  of  control  of 
each  state  will  be  separately  described,  the  systems  of  Colorado 
and  Wyoming  receiving,  however,  special  attention.  In  most 
of  the  other  states  the  mode  of  control  has  as  yet  given  rise 
to  little  litigation. 

Under  the  several  statutory  systems  of  public  control  desig- 
nated officers  are  charged  with  the  duly  of  actually  distributing 
the  water  to  consumers.  These  are  held  to  be  merely  admin- 
istrative officers  with  no  judicial  powers.  They  are  required 
to  distribute  the  water  according  to  the  rights  of  the  several 
parties  as  fixed  by  the  decrees  of  courts  or  otherwise,  and  they 
have  no  power  to  determine  the  respective  rights  of  the  differ- 
ent claimants.^  So,  also,  a  state  engineer  in  granting  or  refus- 
ing permits  to  appropriate  water,  acts  in  an  administrative 
and  not  in  a  judicial  capacity.^®  Mandamus  will  lie  to  compel 
the  administrative  officers  to  perform  the  ministerial  duties 
of  their  office.^^ 


•  I 


"  See  ante,  §  113 

'Farmers'  Independent  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo. 
513,  45  Pac.  444,  55  Am.  St.  149;  Boulder  &  Left  Hand  Ditch  Co.  y. 
Hoover,  48  Colo.  343,  110  Pac.  75;  Ryan  v.  Tutty,  13  Wyo.  122,  78  Pac- 
661;  Paschall  v.  Cowper   (Wyo.),  143  Pac.  302. 

An  early  Montana  act,  conferring  power  on  water  commissioners  to 
apportion  water  for  irrigation,  was  held  unconstitutional  as  conferring 
judicial  power.    Thorp  v.  Woolman,  1  Mont.  168. 

"  Speer  v.  Stephenson,  16  Idaho  707,  102  Pac.  365. 

"Idaho  Power  &  Transp.  Co.  v.  Stephenson,  16  Idaho  418,  101  Pac. 
821. 
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§  199.     Control  in  the  Several  States — Arizona^ 

In  Arizona  no  general  system  of  public  control  has  yet  been 
adopted.  Water  is  declared  by  statute  to  be  public  property,^^ 
and  the  act  of  1901  contains  various  provisions  on  the  subject 
of  water  rights."  A  system  of  public  acequias  or  irrigating 
canals  is  in  operation  somewhat  like  that  of  New  Mexico." 

§  200.     California. 

In  California  several  early  statutes  provided  for  water  com- 
missioners for  particular  counties,  ^^  but  these  statutes  seem  to 
have  long  been  obsolete,  and  until  recently  there  has  been  no 
general  system  of  public  control  of  the  waters  in  the  state. 
It  was  not  until  1911  that  the  state,  by  statute,  asserted  any 
proprietary  right  to  water.  ^®  Several  boards  or  commissions 
have  recently  been  created  mainly  for  the  purpose  of  making 
investigations  and  recommendations.  Such  are  the  Depart- 
ment of  Engineering,"  the  Board  of  Control  created  under  the 
water  power  act,^^  and  especially  the  "Conservation  Commis- 


12 
U 


Rev.  Stats.,  Arizona,  pr.  22. 

Rev.  Stats.,  Arizona,  pars.  4168-4208. 

'*Rev.  Stats.,  Arizona,  pars.  4174-4204. 

"See  Pico  v.  Colimas,  32  Cal.  578;  Daley  v.  Cox,  48  Cal.  127;  Knox 
V.  Board  Sup'rs.  Los  Angeles  Co.,  58  Cal.  59;  Charnock  v.  Rose,  70 
Cal.  189,  11  Pac.  625;  Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181,  22 
Pac.  76.  . 

It  has  been  held  that  such  water  commissioners  are  merely  agents 
selected  for  the  public  convenience,  to  regulate  the  distribution  of  water 
according  to  the  rights  of  the  parties  in  interest;  and  their  action  in 
distributing  water  does  not  conclude  interested  parties  from  obtaining 
redress  in  the  courts,  if  other  persons  have  been  given  more- than  their 
just  proportion  of  water.    Daley  v.  Cox,  48  Cal.  127. 

'•Act  of  April  8,  1911,  amending  Section  1410  of  the  Civil  Code. 
Stats,  and  Amdts.,  1911,  c.  407,  p.  821.  See,  also,  the  act  of  April  25, 
19 IB,  asserting  a  right""  to  control  the  entire  flow  of  any  natural  stream 
which  carries  water  from  the  state  of.  California  into  any  other  state. 
Stats,  and  Amdts.,  1913,  c.  88,  p.  93. 

"Stats,  and  Amdts.,  1907,  c.  183,  p.  215;  Ibid.,  1909,  c.  338,  p.  558; 
Ibid.,  1911,  c.  409,  p.  823. 

"  Stats,  and  Amdts.,  1911,  c.  406,  p.  813. 


360  LAW  OF  IRRIGATION  §  201 

sion  of  the  State  of  California/'  created  in  1911  for  the  pur- 
pose of  investigating  and  gathering  data  concerning  the  sub- 
jects of  foresty,  water,  the  use  of  water,  water  power,  min- 
ing, irrigation,  etc.,  and  of  revising,  systematizing,  and 
reforming  the  laws  of  California  relating  to  these  subjects. 
The  commission  was  required  to  investigate  the  laws  of  other 
jurisdictions  and  the  reports  and  recommendations  of  persons, 
officials,  commissions,  etc.,  on  the  subjects  before  them  and  to 
prepare  and-recommend  to  the  legislature  legislation  and  con- 
stitutional amendments  on  these  subjects.^® 

In  1913  a  comprehensive  act  regulating  the  use  of  water 
subject  to  control  by  the  state  was  passed,  designated  as  the 
"Water  Commission  Act,"  and  a  state  water  commission  con- 
sisting of  five  persons  was  created  for  the  purpose  of  carry- 
ing out  the  provisions  of  the  act.  Two  members  of  the  com- 
mission are  ex  officio,  the  governor  and  the  state  engineer,  and 
the  other  three  members  are  appointed  by  the  governor.  The 
statute  covers  the  subjects  of  appropriation  and  the  adjudica- 
tion of  water  rights.  ^^ 

§  201.     Colorado— In  General. 

Under  the  present  statutes  of  Colorado-^  the  state  is  divided 
into  five  irrigation  divisions,  ^^  comprising  seventy  water  dis- 
tricts, the  districts  being  composed  of  lands  irrigated  from 
ditches  taking  water  from  certain  designated  streams.^^  The 
supervision  of  irrigation  in  the  state  is  committed  to  the  fol- 
lowing officers,  named  in  the  order  of  their  relative  superi- 
ority: A  state  engineer,  an  irrigation  division  engineer  (for- 
merly  designated    superintendent   of    irrigation)    for   each 


"  Stats,  and  Amdts.,  1911,  c.  408,  p.  822. 
*"  Stats,  and  Amdts.,  1913,  c.  586,  p.  1012. 

**The  earlier  laws  were  amended  by  the  acts  of  April  4,  1903,  and 
May  5,  1911. 
"  Mills'  Ann.  St.,  1912,  §§  3859-3860. 
'"Mills'  Ann.  St.,  1912,  §§3877-3950. 
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division,  and  a  water  commissioner  for  each  district — all  these 
oflScers  being  appointed  by  the  governor. 

The  state  engineer  has  general  supervising  control  over  the 
public  waters  of  the  state.  He  is  required  to  measure  the  flow 
of  streams,  and  compute  the  discharge ;  to  collect  all  necessary 
data  and  information  as  to  dams  and  reservoirs  to  be  con- 
structed, and  the  feasibility  and  economical  construction  of 
reservoirs  on  eligible  sites,  and  as  to  the  snowfall  in  the  moun- 
tains each  season,  for  the  purpose  of  predicting  the  probable 
flow  of  water,  and  publish  the  same;  to  approve  the  designs 
and  plans  for  dams  and  reservoir  embankments  ten  feet  xyr 
more  in  height;  and  have  general  charge  over  the  work  of 
division  engineers  and  district  commissioners,  furnish  them 
with  necessary  data  and  information,  and  require  them  to 
report  to  him.  He  is  also  required  to  report  to  the  governor. 
Provision  is  made  for  the  appointment  of  deputies  and  assist- 
ants." 

Irrigation  division  engineers,  who  have  superseded  the 
superintendents  of  irrigation  of  the  earlier  law,  have  general 
control  over  the  water  commissioners  of  the  several  districts 
within  their  divisions,  and  are  required,  under  the  general 
supervision  of  the  state  engineer,  to  execute  the  laws  relative 
to  the  distribution  of  water  in  accordance  with  the  rights  of 
priority  of  appropriation  as  established  by  judicial  decrees, 
and  perform  such  other  functions  as  may  be  assigned  to  them 
by  the  state  engineer.  In  the  distribution  of  water  they  are  to 
be  governed  by  the  statutes  in  force,  but  have  authority  to 
make  other  regulations  not  in  violation  of  the  laws,  but  sup- 
plemental thereto,  to  secure  the  equal  distribution  of  water  in 
accordance  with  the  rights  of  priority.  An  appeal  is  allowed 
from  any  order  or  regulation  of  such  engineers  to  the  state 
engineer  by  any  person,  ditch  company,  or  ditch  owner  who 


^^As  to  the   appointment,  duties,   compensation,  etc.,  of  the   state 
engineer,  see  Mills'  Ann.  St.,  1912,  §§  3844-3858. 
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may  deem  himself  injured  or  discriminated  against  thereby. ^^ 
The  constitutionahty  of  the  former  act  providing  for  the 
appointment  of  superintendents  of  irrigation  has  been  attacked 
on  the  ground  that  the  purposes  of  the  act  are  not  clearly  ex- 
pressed in  its  title,  and  also  because  its  provisions,  if  enforced, 
would  deprive  parties  of  their  priority  to  the  use  of  water 
without  due  process  of  law.  The  act  was  held  constitutional 
as  against  both  objections.  As  to  the  second  objection,  it  will 
be  noted  that  under  the  act  the  superintendent  is  required  to 
distribute  water  within  his  division  in  accordance  with  the 
decrees  of  courts  having  jurisdiction,  without  regard  to  the 
water  districts  in  which  such  decrees  may  have  been  entered, 
although,  by  the  statutes  providing  for  such  adjudications, 
notice  is  provided  only  for  those  claiming  water  in  the  par- 
ticular district  the  priority  of  which  is  to  be  adjudicated.  No 
provision  is  made  for  those  owning  lands  situate  outside  of  the 
district  to  be  made  parties  to  the  proceeding,  although  the 
same  stream  may  be  relied  on  as  the  common  source  of  sup- 
ply, and  the  different  interests  may  therefore  be  antagonistic. 
But  it  does  not  follow  from  this  that  the  act  is  in  violation  of 
the  inhibition  against  the  taking  of  property  without  due 
process  of  law.  It  was  held  in  the  case  in  which  the  present 
questions  were  raised  that  the  act  clothes  the  superintendent ' 
with  no  judicial  power.  He  is  required  to  ascertain  and  keep 
a  record  of  the  priorities  as  established  by  the  decrees  of  the 
district  court,  and,  to  the  best  of  his  ability,  take  care  that 
each  ditch  shall  receive  the  water  to  which  it  may  be  entitled 
under  such  decrees.  The  power  conferred  is  executive,  and 
not  judicial.  Moreover,  while  the  decrees  are  made  prima 
facie  evidence  as  between  the  different  districts,  they  are  not 
conclusive.  The  courts  are  still  open  for  the  purpose  of  enter- 
taining the  usual  proceedings,  statutory  or  otherwise,  that 
have  been  found  appropriate  for  determining  the  priorities 


*  As  to  irrigation  division  eng^eers,  see  Mills'  Ann.  St.,  1912,  §§  3859- 
3876. 


§202  PUBLIC  CONTROL  OF  IRRIGATION  363 

between  claimants  for  water  for  irrigation  of  lands  lying  in 
different  districts.    The  act,  therefore,  does  not  provide  for 

a  taking  of  property  without  due  process  of  law.^® 

« 

§  202.    Distribution  of  Water — ^Water  Commissioners. 

The  distribution  of  water  is  in  the  immediate  charge  of  the 
water  commissioners.  The  statute  provides  that  the  water 
commissioners  shall  not  begin  tiieir  work  until  they  shall  be 
called  on  by  two  or  more  owners  or  managers,  or  persons  con- 
trolling ditches  in  their  several  districts,  by  application  in 
writing,  stating  that  there  is  necessity  for  their  action;  and 
they  shall  not  continue  performing  services  after  the  neces- 
sity therefor  shall  cease." 

The  commissioner  is  required,  "after  being  called  upon  to 
distribute  water,  to  devote  his  entire  time  to  the  discharge  of 
his  duties  when  such  duties  are  required,  so  long  as  the  neces- 
sities of  irrigation  in  his  district  shall  require ;  and  it  is  made 
his  duty  to  be  actively  employed  on  the  line  of  the  stream  or 
streams  in  his  water  district,  supervising  and  directing  the 
putting  in  of  headgates,  waste  gates,  keeping  the  stream  clear 
of  unnecessary  dams  or  other  obstructions,  and  such  other 
duties  as  pertain  to  a  guard  of  the  public  streams  in  his  wa- 
ter district;  and  for  willful  neglect  of  his  duty,  he  shall  be 
liable  to  fifty  dollars  fine,  with  costs  of  suit.^^s 

It  is  the  duty  of  the  water  commissioners  to  divide  the 


"  Farmers*  Independent  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo. 
513,  45  Pac.  444,  55  Am.  St.  149;  McLean  v.  Farmers'  High  Line  Canal 
&  Res.  Co.,  44  Colo.  184,  98  Pac.  16. 

"  Mills'  Ann.  St.,  1912,  §  3954. 

V 

See  generally  as  to  the  duties  of  water  commissioners,  §§  3951-3963 ; 
New  Cache  La  Poudre  Irr.  Co.  v.  Arthur  Irr.  Co.,  37  Colo.  530,  87 
Pac.  799;  Cache  La  Poudre  Irr.  Ditch  Co.  v.  Hawley,  43  Colo.  37,  95 
Pac.  318;  Board  County  Com'rs.  Gunnison  County  v.  Hider,  47  Colo. 
443,  107  Pac.  1069;  Boulder  &  Left  Hand  Ditch  Co.  v.  Hoover,  48  Colo. 
343,  110  Pac.  75. 

Mills'  Ann.  St.,  1912,  §  8955.  ! 
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water  in  the  streams  of  their  district  among  the  several 
ditches  taking  water  from  the  same,  according  to  the  prior 
rights  of  each  respectively,  and  "in  whole  or  in  part  to  shut 
and  fasten,  or  cause  to  be  shut  and  fastened,  by  order  given 
to  any  sworn  assistant,  sheriff  or  constable  of  the  county  in 
which  the  head  of  such  ditch  is  situated,  the  headgates  of  any 
ditch  or  ditches  heading  in  any  of  the  natural  streams  of  the 
district,  which,  in  a  time  of  a  scarcity  of  water,  shall  not 
be  entitled  to  water  by  reason  of  the  priority  of  the  rights  of 
others  below  them  on  the  same  stream/'^o 

The  water  commissioners  are  empowered,  and  it  is  made 
their  duty,  "upon  the  application  of  the  owners  of  one  or 
more  ditches  in  their  district,  to  immediately  make,  or  cause 
to  be  made,  a  thorough  examination  of  all  ditches  within 
their  district  for  the  purpose  of  ascertaining  what  use  is  be- 
ing made  by  the  owners  of  or  consumers  of  water  from  said 
ditches ;  and  if  at  any  time  he  shall  ascertain  that  the  owner 
or  owners  of  any  ditch  drawing  water  from  the  naturkl 
streams  furnishing  water  to  his  district  shall  be  permitting 
any  of  the  waters  flowing  in  such  ditch  to  go  to  waste,  or  to 
be  wastef uUy  or  extravagantly  or  wrongfully  used  by  its  water 
consumers,  or  put  to  any  other  use  than  that  to  which  it  is 
entitled  to  be  used  in  the  order  of  priority,  at  such  times  as 
the  same  is  being  needed  by  other  appropriators,  it  shall  be 
the  duty  of  such  water  commissioner  to  immediately  shut  off 
the  supply  of  water  in  such  ditch  to  such  an  extent  as  in  his 
judgment  was  wasted,  or  extravagantly,  wastef ully  or 
wrongfully  used."^® 

It  is  the  duty  of  the  water  commissioners  to  distribute  the 
water  according  to  the  decrees  of  the  court,  and  not  to  de- 
termine the  rights  of  the  parties,  and  a  mandatory  injunc- 


I  80 

I 


»  Mills'  Ann.  St.,  1912,  §  3956. 
Mills'  Ann.  St.,  1912,  §  3962. 
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tion  may  he  issued  to  compel  the  commissioner  to  distribute 
water  as  decreed." 

Provision  is  made  for  the  prorating  of  water  in  times  of 
scarcity  among  all  the  consumers  of  water  from  the  same 
ditch  or  reservoir,  according  to  the  amount  to  which  each  is 
entitled,  so  that  each  shall  suffer  from  the  deficiency  in  pro- 
portion to  the  amount  of  water  which  he  would  have  received 
had  no  such  deficiency  occurred.^^  By  the  construction  placed 
upon  this  statute,  it  should  be  so  limited  in  its  operation  as 
not  to  conflict  with  the  priority  rule.*' 

The  statute  provides  that  in  case  any  ditch,  canal  or  reser- 
voir in  any  district  within  a  water  division  shall  fail  to  re- 
ceive its  regular  supply  of  water,  the  owner  or  controller 
thereof  may  report  such  fact  to  the  water  commissioner  of 
that  district,  who  shall  immediately  apportion  the  water  in 
his  district,  and  report  such  fact  to  the  engineer  of  the  division, 
whose  duty  it  shall, be  tq  compare  such  report  with  the  regis- 
ter of  priorities  kept  by  him,  and  if  any  ditch,  canal  or  reser- 
voir of  any  other  district  of  his  division  is  receiving  water  to 
which  any  ditch,  etc.,  of  any  other  district  is  entitled,  he  shall 
at  once  order  the  shutting  down  of  such  postdated  ditches, 
etc.,  and  the  water  given  to  the  ditches,  canals  and  reservoirs 
having  the  prior  right  thereto.^*  It  is  held  that  mandamus 
to  compel  the  state  engineer  and  other  officers  charged  with 


"Boulder  &  Left  Hand  Ditch  Co.  v.  Hoover,  48  Colo.  343,  110  Pac. 
75. 

As  to  actions  against  water  commissioners  to  restrain  them  from 
distributing  water  in  violation  of  plaintiff's  rights,  see  Squires  v.  Lives- 
ly,  36  Colo.  302,  85  Pac.  181;  Cache  La  Poudre  Irr.  Ditch  Co.  v.  Haw- 
ley,  43  Colo.  32,  95  Pac.  317;  McLean  v.  Farmers'  High  Line  Canal  & 
Res.  Co.,  44  Colo.  184,  98  Pac.  16;  Comstock  v.  Larimer  &  We\&  Res. 
Co.    (Colo.),  145  Pac.  701. 

"Mills'  Ann.  St.,  1912,  §3620. 

"  Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pac  1028;  Nichols  v.  Mcintosh,  19  Colo.  22,  34  Pac.  278;  Lari- 
mer &  Weld  Irr.  Co.  v.  Wyatt,  23  Colo.  480,  48  Pac.  528.  See,  also, 
Coffin  V.  Left  Hand  Ditch  Co.,  6  Colo.  443. 

"  Mills'  Ann.  St.,  1912,  §  3875. 
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the  supervision  and  distribution  of  water  \o  close  the  gates 
and  shut  off  the  water  from  postdated  ditches  will  not  lie  un- 
der this  section  as, a  matter  of  course,  but' only  when  the 
rights  of  the  applicant  and  of  third  parties  have  been  ad- 
judicated and  judicially  determined.  The  statute  invests  the 
officer  with  a  certain  amount  of  judicial  discretion  in  deter- 
mining the  rights  of  the  parties.  He  is  required  to  find  and 
determine  from  the  register  of  priorities  whether  or  not  wa- 
ter is  being  improperly  taken  by  any  ditches;  which,  if  any, 
ditches  shall  be  closed ;  and,  when  these  ditches  are  so  closed, 
whether  the  applicant  would  be  entitled  to  the  water,  and 
could  make  it  available.^^ 

Water  commissioners,  in  the  discharge  of  their  duties,  are 
invested  with  the  powers  of  constables,  and  may  arrest  any 
person  violating  their  orders  relative  to  the  opening  or  shut- 
ting down  of  headgates,  or  the  using  of  water  for  irrigation 
purposes.^^  Failure  of  a  water  commissioner  to  perform  the 
duties  imposed  upon  him  is  made  a  misdemeanor.^^ 

It  is  also  provided  that  any  person  having  charge  of  the 
distribution  of  water  who  shall  receive  a  bribe  to  influence 
him  to  distribute  the  water  dishonestly,  and  any  person  who 
shall  give  or  offer  such  bribe,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  subject  to  fine.^^ 

The  statute  provides  for  the  compensation  of  _  water  com- 
missioners.^^ Under  the  statute  each  county  in  which  a  water 
district  lies  is  liable  for  an  equal  part  of  the  commissioner's 
compensation.'*^ 


-    "Farmers'  Independent  Ditch  Co.  v.  Maxwell,  4  Colo.  App.  477,  36 
Pac.  556. 

"•  MiUs'  Ann.  St.,  1912,  §  3957.    See  Roberson  v.  People,  40  Colo.  119, 
90  Pac.  79. 

MiUs'  Ann.  St.,  1912,  §  3963. 
Mills'  Ann.  St.,  1912,  §  1851. 

"Board  County  Com'rs.  Gunnison  Co.  v.  Hider,  47   Colo.  443,  107 
Pac.  1069. 

*"  See  Mills'  Ann.  St.,  1912,  §  3958.     Board  County  Com'rs.  Park  Co. 
V.  Locke,  2  Colo.  App.  508,  31  Pac.  351 ;  Board  County  Com'rs.  Pueblo 
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§  203.    State  Canals  and  Reservoirs. 

Several  statutes  have  been  passed  in  Colorado  providing 
for  the  construction  of  state  canals  and  reservoirs*^  for  irri- 
gation purposes,  to  be  constructed,  owned  and  controlled  by 
the  state.  Such  canals  and  reservoirs  are  internal  improve- 
ments, within  the  meaning  of  the  acts  of  Congress  providing 
that  a  certain  portion  of  the  proceeds  of  the  sale  of  public 
lands  lying  within  the  state  shall  be  paid  to  the  state  for  the 
purpose  of  making  such  internal  improvements  within  the 
state  as  the  legislature'  may  direct,*^  but  the  internal  improve- 
ment fund  can  be  made  available  for  the  construction  of  ca- 
nals and  reservoirs  only  by  an  express  appropriation.*^  Until 
otherwise  provided  by  law,  the  board  of  land  commissioners 
is  directed  to  regulate  the  distribution  of  water  from  state 
canals  and  reservoirs  under  such  rules  and  regulations  as  such 
board  shall  deem  to  be  for  the  best  interests  of  the  state,  and 
to  charge  and  collect  rental  for  the  carriage  of  water  therein.** 


Co.  V.  Gould,  6  Colo.  App.  44,  39  Pac.  895;  Chapman  v.  Board  County 
Com'rs.  Phillips  Co.,  17  Colo.  App.  236,  68  Pac.  134;  Ballard  v.  Board 
County  Com'rs.  PhiHips  Co.,  18  Colo.  App.  68,  70  Pac.  1130;  Chew  v. 
Board  County  Com'rs.  Fremont  Co.,  18  Colo.  App.  162,  70  Pac.  764; 
Fravert  v.  Board  County  Com'rs.  Mesa  Co.,  39  Colo.  71,  88  Pac.  873; 
Board  County  Com'rs.  Clear  Creek  Co.  v.  McLean,  50  Colo.  602,  115 
Pac.  535. 

•'MiHs*  Ann.  St.,  1912,  §§4030-4091.  In  re  Canal  Certificates,  19 
Colo.  63,  34  Pac.  247. 

"In  re  Senate  Resolution,  12  Colo.  285,  21  Pac.  483;  In  re  Senate 
Resolution,  12  Colo.  287,  21  Pac.  484;  In  re  Canal  Certificates,  19  Colo. 
63,  34  Pac.  274. 

*?In  re  Canal  Certificates,  19  Colo.  63,  34  Pac.  274.  In  this  case  it 
was  held  that  the  act  of  1893,  providing  for  the  construction  of  state 
canal  No.  1,  is  unconstitutional  in  so  far  as  it  authorizes  the  acceptance 
of  certificates  of  indebtedness  issued  for  the  construction  of  the  canal 
in  payment  for  lands  purchased  from  the  state.  But  such  certificates 
may  be  received,  as  provided  by  the  act,  in  payment  of  charges  for  the 
carriage  of  water  in  such  canal,  or  for  perpetual  water  rights  there- 
under. 

**  Mills'  Ann.  St.,  1912,  §  4056. 
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§  204.    Idaho. 

Under  the  constitution  and  statutes  of  Idaho  the  waters  of 
the  state  are  the  property  of  the  state  and  are  subject  to  reg- 
ulation and  control  by  the  state.*^  Under  the  Idaho  Revised 
Codes  of  1908  the  state  of  Idaho  is  divided  into  three  water 
divisions,  and  formerly  there  was  constituted  a  state  board 
of  irrigation,  composed  of  the  state  engineer,  who  was  ex 
officio  president  of  the  board,  and  a  water  commissioner  for 
each  of  the  three  water  divisions.  The  board  was  required  to 
provide  rules  and  regulations  in  relation  to  making  proof  of 
completion  of  works  and  application  of  water  as  provided  by 
law,  and  also  to  devise  all  needful  rules  for  the  distribution 
of  water  according  to  priorities.  The  board  was  required 
also  to  divide  the  state  into  water  districts.  The  statute  pro- 
vided for  the  appointment  of  superintendents  or  water  mas- 
ters to  distribute  the  waters  to  those  entitled  thereto.  The 
provisions  of  the  Revised  Codes  have  since  been  amended  by 
various  acts,  notably  by  the  act  of  March  8,  1915,  providing, 
among  other  things,  for  the  abolishment  of  the  office  of  water 
commissioner  and  lodging  the  powers  and  duties  of  the  board 
of  irrigation  in  the  state  engineer.'*^    Application  for  permits 


"Walbridge  v.  Robinson,  22  Idaho  236,  125  Pac.  812;  Bennett  v. 
Twin  Falls  North  Side  Land  &  Water  Co.   (Idaho),  150  Pac.  336. 

For  a  review  of  the  Idaho  statutes  relating  to  water  rights  from 
the  first  statute  enacted  after  the  adoption  of  the  state  constitution 
(Act  of  March  7,  1895,  Laws,  1895,  p.  174)  up  to  and  including  the  act 
of  March  11,  1909  (Laws,  1909,  p.  300),  see  Speer  v.  Stephenson,  16 
Idaho  707,  102  Pac.  365. 

As  to  the  act  of  March  11,  1903  (Laws,  1903,  p.  223),  see  Boise  City 
Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38,  77  Pac.  321;  Idaho  Power  & 
Transp.  Co.  v.  Stephenson,  16  Idaho  418,  101  Pac.  821.  ' 

The  provisions  of  section  12  of  the  act  of  February  25,  1899  (Laws, 
1899,  p.  380),  providing  for  the  appropriation  and  distribution  of  water, 
etc.,  are  prospective  and  are  not  intended  to  forfeit  vested  rights.  Hall 
V.  Blackman,  8  Idaho  272,  68  Pac.  19. 

*•  Revised  Codes,  Idaho,  1908,  §§  3268-3283.  See  Laws,  1909,  pp.  104, 
327;  Laws,  1915,  p.  103. 
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to  appropriate  water  are  made  to  the  state  engineer.*^ 

The  legislation  of  Idaho  relating  to  water  rights  has  been 
very  unstable,  and  by  an  act  of  March  16,  1915,  provision  was 
made  for  the  appointment  by  the  governor  of  a  commission 
of  five  members  to  revise  and  codify  the  irrigation  and  drain- 
age laws  of  the  state,  and  to  draft  such  legislation  relating  to 
the  industries  of  irrigation  and  drainage  as  may  be  deemed  ad- 
visable to  submit  to  a  proper  legislative  body  for  enactment, 
into  law.  The  commission  was  required  to  report  not  later 
than  December  1,  1915.*® 

Under  the  Idaho  statutes  a  water  master  has  no  authority 
to  begin  work  as  such  until  called  upon  by  two  or  more  own- 
ers or  managers  of  ditches  or  persons  controlling  ditches  in 
his  district,  and  he  cannot  recover  compensation  for  services 
rendered  without  being  so  called  upon.*®  Where  a  decree  ad- 
judicating water  rights  is  clear  on  its  face  as  to  the  respective 
rights  and  priorities  of  the  parties,  the  water  master,  being 
a  ministerial  officer,  is  not  required  to  go  beyond  its  pro- 
visions in  making  a  distribution  of  the  water.*®  In  an  action 
for  a  writ  of  mandate  to  compel  a  water  master  to  distribute 
water  otherwise  than  as  provided  in  the  decree  under  which 
he  is  acting,  all  persons  to  be  affected  should  be  made  parties.^^ 


*'  See  Waha-Lewiston  Land  &  Water  Co.  v.  Lewiston- Sweetwater  Irr. 
Co.,  158  Fed.  137. 

The  state  engineer  has  no  power  to  disturb  vested  rights  by  granting 
a  permit  to  use  water  which  has  already  been  appropriated  by  another. 
Lockwood  V.  Freeman,  15  Idaho  395,  98  Pac.  295;  Nielson  v.  Parker,  19 
Idaho  732,  115  Pac.  488. 

A  permit  to  appropriate  water  under  the  Idaho  statutes  is  neither  an 
appropriation  of  water  nor  real  property,  but  is  the  consent  given  by 
the  state  to  construct  and  acquire  real  property.  The  right  given  by 
the  permit  is  merely  a  contingent  right,  which  may  ripen  into  a  com- 
plete appropriation,  or  may  be  defeated  by  the  failure  of  the  holder  to 
comply  with  the  requirements  of  the  statutes.  Speer  v.  Stephenson, 
16  Idaho  707,  102  Pac.  365.  . 
Laws,  1915,  c.  109,  p.  251. 

Walker  v.  Elmore  County,  16  Idaho  696,  102  Pac.  389. 
Stethem  v.  Skinner,  11  Idaho  374,  82  Pac.  451. 
Stethem  v.  Skinner,  11  Idaho  374,  82  Pac.  451. 
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§  205.    Kansas. 

Kansas  has  no  general  system  of  water  control  similar  to 
those  of  the  other  states.  The  statute  law  of  the  state  on  the 
subject  of  irrigation  is  antiquated  and  lacking  in  order  and 
completeness.  This  is  doubtless  due  to  the  peculiar  climatic 
conditions  of  the  state,  especially  the  fact  that  irrigation  is 
necessary  only  in  the  western  half  of  the  state. 

§  206.    Montana. 

There  is  in  Montana  no  general  system  of  public  control 
such  as  is  found  in  most  of  the  irrigation  states.  The  stat- 
utes provide,  however,  that  whenever  water  rights  have  been 
adjudicated  it  shall  be  the  duty  of  the  judge  of  the  district 
court  having  jurisdiction  of  the  subject-matter,  upon  the  ap- 
plication of  the  owners  of  at  least  ten  per  cent  of  the  water 
rights  affected  by  the  decree,  in  the  exercise  of  his  discretion, 
to  appoint  one  or  more  commissioners  to  admeasure  and  dis- 
tribute the  water  according  to  the  rights  as  fixed  by  the 
decree.*^ 

§  207.    Nebraska. 

In  Nebraska  water  is  deemed  to  be  publid  juris;  its  use 
belongs  to  the  public  and  is  controlled  by  the  state  in  its 
sovereign  capacity.  No  appropriations  can  be  made  without 
permission  of  the  state.^^  The  regulation  of  the  use  of  water 
is  committed  to  the  State  Board  of  Irrigation,  Highways,  and 
Drainage,  formerly  known  as  the  State  Board  of  Irrigation, 
composed  of  the  governor,   attorney-general,   and   commis- 


BS 


Laws,  1911,  c.  43,  p.  72,  repealing  previous  legislation,  embodied 
in  Rev.  Codes,  1907,  §§  4881-4889. 

As  to  arrest  by  water  commissioner  and  proceedings  thereunder  for 
interference  with  the  distribution  of  water  by  such  commissioner,  see 
State  V.  District  Court,  33  Mont.  415,  82  Pac.  450. 

"  Comp.  St.,  Nebraska,  1911,  §  6821 ;  Kirk  v.  State  Board  of  Irriga- 
tion, 90  Neb.  627,  134  N.  W.  167. 
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sioner  of  public  lands  and  buildings.  The  board  elects  a  sec- 
retary, a  civil  engineer,  who  is  known  as  the  state  engineer, 
and  who,  by  and  with  the  consent  of  the  board,  may  employ 
an  assistant.  The  state  is  divided  into  two  water  divisions 
with  a  superintendent  of  each  division  elected  by  the  board. 
The  board  is  required  to  divide  each  water  division  into  wa- 
ter districts,  and  for  each  water  district  a  water  commis- 
sioner is  appointed  by  the  board.  In  general,  the  system  of 
control  is  substantially  the  same  as  that  of  Wyoming.** 

The  statutes  providing  for  public  control  have  been  held 
constitutional.^^  The  Board  of  Irrigation,  as  it  was  formerly 
called,  is  made  the  guardian  of  the  public  welfare  in  the  ap- 
propriation of  the  public  waters  of  the  state  and  is  necessar- 
ily vested  with  a  large  discretion  in  such  matters.*^®  The 
board  is  a  tribunal  quasi- judicial  in  its  nature,  with  authority 
to  perform  statutory  duties  in  administering  the  public  wa- 
ters of  the  state.**^  And  in  acting  on  an  application  to  appro- 
priate water  it  is  an  impartial  tribunal  between  the  applicant 
and  the  state,  and  is  not  disqualified  to  act  in  a  case  in  which 
the  applicant's  right  is  contested  by  the  state.^^ 


M 


Cobbey's  Anno.  St.,  1911,  §§  6783-6787,  6790,  6812-6813 ;  Laws,  1913, 
c.  18;  Ibid.,  c.  25. 

See  generally  as  to  public  control  in  Nebraska,  Crawford  Co.  v.  Hath- 
away, 60  Neb.  754,  84  N.  W.  271,  61  Neb.  317,  85  N.  W.  303,  67  Neb. 
325,  93  N.  W.  781,  60  L.  R.  A.  889,  108  Am.  St.  647;  McCook  Irr.  & 
Water  Power  Co.  v.  Crews,  70  Neb.  115,  102  N.  W.  249.  In  Nebraska 
irrigation  canals  are  made  works  of  internal  improvement  and  are  sub- 
ject to  public  control  and  legislation  the  same  as  other  works  of  that 
nature.  Almeria  Irr.  Canal  Co.  v.  Tzschuck  Canal  Co.,  67  Neb.  290, 
93  N.  W.  174. 

"  Enterprise  Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb.  121,  138  N.  W. 

"•  Kirk  V.  State  Board  of  Irrigation,  90  Neb.  627,  134  N.  W.  167.  In 
this  case  it  was  held  that  the  board  could  limit  the  right  to  appropriate 
water  (for  power)  to  appropriation  for  use  within  the  state. 

"Farmers'  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100  N.  W.  286;  Kersen- 
brock  V.  Boyes,  95  Neb.  407,  145  N.  W.  837. 

"Kersenbrock  v.  Boyes,  95  Neb.  407,  145  N.  W.  837.  In  this  case 
applications  previously  allowed  were  cancelled. 
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In  Nebraska  irrigation  canals  are  works  of  internal  im- 
provement and  subject  to  public  control  and  support  a&  such.^' 

§  208.    Nevada. 

In  Nevada,  by  an  act  approved  March  16,  1901,  a  state 
board  of  irrigation  was  created  to  consist  of  the  governor, 
surveyor-general,  and  attorney-general  of  the  state/^  By  the 
act  of  February  26, 1907,  the  state  engineer  was  made  a  mem- 
ber of  the  board.®*  The  state  board  of  irrigation  is  still  in 
existence,  but  under  the  most  recent  legislation  the  state  en- 
gineer is  put  very  largely  in  control  of  the  whole  matter  of 
irrigation.  Provision  is  made  for  the  division  of  the  state 
into  water  divisions  or  districts  and  for  the  appointment  of 
one  or  more  water  commissioners  for  each  district.^- 

§  209.    New  Mexico. 

The  earlier  laws  of  New  Mexico  on  the  subject  of  irrigation, 
like  those  of  Arizona,  were  largely  based  on  the  Spanish  and 
Mexican  laws,  but  in  the  Water  Code  of  1907  a  thoroughly 
modem  system  of  legislation  was  adopted.®^ 

At  the  head  of  the  system  of  public  control  is  the  state  en- 
gineer, who  has  general  supervision  of  the  waters  of  the  state 
and  of  the  measurement,  appropriation,  and  distribution 
thereof.  He  is  required,  from  time  to  time,  as  may  be  neces- 
sary for  the  satisfactory  and  economical  apportionment  of 
the  water,  to  divide  the  state  in  conformity  to  drainage  areas 
into  water  districts.    Upon  the  written  application  of  a  ma- 


*  Perkins  County  v.  Graff,  114  Fed.  441 ;  Cummings  v.  Hyatt,  54 
Neb.  35,  74  N.  W.  411;  Almeria  Irr.  Canal  Co.  v.  Tzschuck  Canal  Co., 
67  Neb.  290,  93  N.  W.  174. 

•Laws,  Nevada,  1901,  p.  72. 

"Revised  Laws,  1912,  §4692. 

"See  the  Water  Code  of  1913  (Laws,  1913,  c.  140),  and  amendments 
thereto   (Laws,  1915,  c.  253). 

•*  Anno.  Stats.,  New  Mexico,  1915,  §§  5673,  et  seq.  See  generally. 
Young  &  Norton  v.  Hinderlider,  15  N.  Mex.  666,  110  Pac.  1045. 
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jority  of  the  water  users  in  any  district,  he  shall  appoint  a 
water,  master  for  such  district,  who  shall  have  immediate 
charge  of  the  apportionment  of  the  waters  of  the  district,  un- 
der the  general  supervision  of  the  state  engineer.  He  may 
appoint  temporary  water  masters  in  the  absence  of  such  ap- 
plication when  necessary.  Applications  for  permits  to  appro- 
priate water  are  made  to  the  state  engineer  in  the  form  re- 
'  quired  by  thie  rules  and  regulations  established  by  him. 

The  Water  Code  provides  for  a  board  of  water  commis- 
sioners consisting  of  three  members  appointed  by  the  gover- 
nor by  and  with  the  advice  and  consent  of  the  senate.  It  is 
the  duty  of  the  board  to  hear  and  determine  appeals  from  the 
actions  and  decisions  of  the  state  engineer  in  all  matters  af- 
fecting the  rights,  priorities,  and  interests  of  water  users  and 
owners  of,  or  parties  desiring  to  construct,  canals,  reservoirs, 
or  other  works  for  the  conveyance,  storage,  or  appropriation 
of  waters  in  the  state.  The  decisions  of  the  board  upon  any 
such  appeals  are  final,  subject  to  appeal  to  the  district  court 
of  the  proper  district. 

Notwithstanding  the  adoption  of  the  Water  Code,  the  old 
laws  providing  for  the  construction  of  community  ditches 
and  public  acequias  or  irrigating  canals,  owned  by  a  number 
of  persons,  constructed  and  kept  in  repair  by  public  labor  and 
controlled  by  officers  elected  by  the  people  interested,  are  re- 
tained.®* 

§  210.     North  Dakota. 

The  State  of  North  Dakota  is  divided  into  four  water  di- 


•*  Anno,  stats.,  1915,  §§  5731-5786. 

The  failure  of  the  owners  of  an  acequia  to  elect  a  mayor-domo  and 
work  the  acequia  will  not  justify  persons  having  no  interest  in  such 
acequia  in  wrongfully  appropriating  water  flowing  through  it.  De 
Baca  V.  Pueblo  of  Santo  Domingo,  10  N.  Mex.  38,  60  Pac.  73.. 

Section  39  of  New  Mexico  Comp.  Laws,  1884," relating  to  the  unlaw- 
ful appropriation  of  the  waters  of  a  public  acequia,  was  repealed  by 
chapter  1,  Laws,  1895,  and  a  subsequent  conviction  thereunder  was 
therefore  void.     Levy  v.  Ortega,  9  N.  Mex.  391,  54  Pac.  344. 
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visions,  the  boundaries  of  which  are  defined  by  statute.  Each 
water  division  is  or  may  be  divided  by  the  state  engineer  into 
water  districts.  Water  commissioners  are  appointed  for  each 
water  division  by  the  governor  by  and  with  the  advice  and 
consent  of  the  ifenate.  The  four  water  commissioners,  to- 
gether with  the  state  engineer,  constitute  the  state  board  of 
water  commissioners,  which  has  general  supervision  of.  the 
apportionment  of  the  waters  of  the  state.  The  state  engineer 
is  president  of  the  board,  and  has  general  supervision  of  the 
waters  of  the  state  and  of  the  measurement  and  appropria- 
tion thereof.  Applications  for  permits  to  appropriate  water 
are  made  to  him.  The  water  commissioners  of  each  division 
appoint,  subject  to  the  approval  of  the  state  engineer,  a  wa- 
ter master  for  each  district  of  their  respective  divisions,  and 
the  water  masters  have  immediate  charge  of  the  apportion- 
ment of  the  waters  of  their  districts  under  the  general  super- 
vision of  the  water  commissioners.*' 

§  211.    Oklahoma. 

In  Oklahoma  the  subject  of  irrigation  is  controlled  by  the 
state  engineer.  He  is  required  to  make  hydrographic  sur- 
veys and  investigations  of  each  stream  system  and  source  of 
water  supply  in  the  state,  and  all  persons  intending  to  ac- 
quire water  rights  are  required  to  apply  to  him  for  a  permit 
to  appropriate  water  in  the  form  required  by  the  rules  and 
regulations  prescribed  by  him.  On  or  before  the  date  set  for 
the  application  of  the  water  to  beneficial  use,  he  shall  cause 
the  works  to  be  inspected,  and  thereupon  issue  licenses  to  ap- 
propriate water  to  the  extent  and  under  the  conditions  of  the 
actual  application  of  the  water  to  beneficial  use.  The  statute 
provides  that  "the  state  engineer  shall  have  supervisi<m  of  the 
apportionment  of  water  according  to  the  licenses  issued  by 
him  and  the  adjudication  of  the  courts.    He  shall,  subject  to 


Compiled  Laws,  North  Dakota,  1913,  §§  8239-8284. 
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the  approval  of  the  governor,  prepare  and  publish  such  gen- 
eral rules  and  regulations  as  may  be  necessary  for  the  proper 
division  and  apportionment  of  the  several  stream  systems  of 
the  state."  He  is  required,  from  time  to  time,  as  may  be 
necessary  for  the  economical  apportionment  of  the  water,  to 
divide  the  state  into  water  districts,  and  for  each  district  he 
may,  with  the  approval  of  the  governor,  appoint  a  water  mas- 
ter. Each  water  master  has  immediate  charge  of  the  appor- 
tionment of  the  water  in  his  district  under  the  general  super- 
vision of  the  state  engineer.*® 

§  212.    Oregon. 

The  state  of  Oregon  is  divided  into  two  water  divisions,  for 
each  of  which  a  superintendent  is  elected.  The  state  engineer 
and  the  superintendents  of  the  two  water  divisions  constitute 
aboard  of  control  "which,"  the  statute  provides,  "shall,  under 
such  regulations  as  may  be  prescribed  by  law,  have  the  super- 
vision of  the  waters  of  the  state,  and  of  their  appropriation, 
distribution,  and  diversion,  and  of  the  various  officers  con- 
nected therewith.  The  decisions  of  said  board  shall  be  sub- 
ject to  appeal  to  the  circuit  and  supreme  courts,  which  appeal 
shall  be  governed  by  the  practice  in  suits  in  equity,  unless 
otherwise  provided  herein."  The  state  engineer  has  general 
supervision  of  all  the  measurements  and  records  of  appropria- 
tion of  waters  of  the  state.  Applications  for  permits  to  ap- 
propriate water  are  made  to  and  passed  upon  by  him,  and 
the  right  acquired  by  an  appropriation  dates  from  the  time 
of  the  filing  of  the  application  in  his  office.  The  board  of  con- 
trol is  required  to  divide  each  water  division  into  water  dis- 
tricts and  to  appoint  one  water  master  for  each  district.    The 


••Compiled  Laws,  Oklahoma,  1909,  §§3932,  3937-3964.  The  statutes 
do  not  provide  for  the  appointment  of  a  state  engineer,  and  it  is  pro- 
vided that  in  the  absence  of  any  such  provision  it  shall  be  the  duty  of 
the  secretary  of  the  board  of  agriculture  to  act  as  such. 
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distribution  of  water  to  consumers  is  in  the  immediate  charge 
of  the  water  masters.®^ 

§213.    South  Dakota* 

The  system  of  public  control  established  in  South  Dakota 
is  substantially  the  same  as  that  of  North  Dakota.  The  state 
is  divided  into  three  water  divisions,  which,  in  turn,  are  sub- 
divided by  the  state  engineer  into  water  districts.  The  offi- 
cers in  control  are  the  state  engineer  and  the  three  water 
commissioners,  one  for  each  water  division,  who  together  con- 
stitute the  state  board  of  water  commissioners,  of  which  board 
the  state  engineer  is  president.  In  this  state  no  provision  is 
made,  as  in  North  Dakota,  for  the  appointment  of  water  mas- 
ters.®^ 

§214.    Texas. 

By  the  irrigation  law  of  1913  the  state  of  Texas  is  divided 
into  three  water  divisions  and  a  board  of  water  engineers  is 
constituted,  composed  of  three  members,  one  from  each  di- 
vision, appointed  by  the  governor  by  and  with  the  advice  and 
consent  of  the  senate.  Statements  and  maps  of  appropria- 
tions are  required  to  be  made  and  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  irrigation  works  are  sit- 
uated and  to  be  recorded  by  the  clerk.  Applications  for  per- 
mits to  appropriate  water  are  made  to  and  passed  upon  by 
the  board  of  water  engineers.  Suits  may  be  brought  in  the 
district  court  of  the  proper  county  upon  applications  rejected 
by  the  board  and  appeals  to  such  court  are  allowed  in  case 
of  applications  granted  in  whole  or  in  part.  Priorities  date 
from  the  filing  of  the  application  in  the  office  of  the  board.^® 


'"  Lord's  Oregon  Laws,  1910,  §§  6597-6634.  See  as  to  Oregon  statutes, 
Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Irr.  Co.,  201  Fed. 
203;  Wattles  v.  Baker  County,  59  Ore.  255,  117  Pac.  417  (water  mas- 
ters);  In  re  Willow  Creek  (Ore.),  144  Pac.  505  (act  held  constitu- 
tional). 

"  Laws,  South  Dakota,  1907,  c.  180,  §§  5-44. 

"Vernon's  Sayles'  Texas  Civil  Statutes,  1914,  arts.  4995a-5001g. 
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§  215.    Utah. 

In  Utah  the  control  of  irrigation  is  very  largely  in  the 
hands  of  the  state  engineer.  The  statute  provides  that  the 
state  engineer  "shall  have  general  supervision  of  the  waters 
of  the  state  attd  of  their  measurement,  apportionment,  and 
appropriation,  and  of  all .  division  superintendents  and  dis- 
trict supervisors.  He  shall  have  power  to  make  and  publish 
such  rules  and  regulations  as  he  may  deem  necessary  from 
time  to  time  to  fully  carry  out  the  provisions  of  this  title,  and 
secure  the  equitable  and  fair  apportionment  of  the  water  ac- 
cording to  the  respective  rights  of  appropriators."^^  Appro- 
priators  are  required  to  apply  to  the  state  engineer  for  per- 
mits to  appropriate  water.^^  The  state  engineer  is  required 
to  divide  the  state  into  water  districts,  and  for  each  district 
a  water  commissioner  is  appointed  by  the  governor  from  per- 
sons recommended  by  the  state  engineer." 

§  216.    Washington. 

No  general  system  of  public  control  of  irrigation  has  yet 
been  adopted  in  Washington  though  there  is  a  considerable 
body  of  legislation  on  the  subject.  It  is  probable  that  the 
legislature  will  soon  provide  a  modem  water  code  for  the 
state. 

§  217.    Wyoming. 

The  constitution  of  Wyoming  declares  that  the  natural  wa- 


70 


Compiled  Laws,   Utah,   1907,  §1261.     See  generaUy,   §§1261-1271. 

As  to  cftitrol  of  irrigation,  etc.,  by  cities,  see  City  of  Springfield  v. 
Fullmer,  7  Utah  450,  27  Pac.  577;  Holman  v.  Pleasant  Grove  City,  8 
Utah  78,  30  Pac.  72 ;  Fisher  v.  Bountiful  City,  21  Utah  29,  59  Pac.  520. 

"Comp.  Laws,  1907,  1288x6-1288x17,  amended  by  Laws,  1909,  c.  62, 
p.  84.  See  Pool  v.  Utah  County  Light  &  Power  Co.,  36  Utah  508,  105 
Pac.  289. 

"Laws,  1911,  c.  104,  p.  145,  repealing  Comp.  Laws,  1907,  §§1286- 
1288x4. 
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ters  of  the  state  are  the  property  of  the  state,^^  and  that  the 
control  thereof  is  in  the  state,  which,  in  providing  for  the  use 
of  water,  shall  equally  guard  all  the  various  interests  in- 
volved/* Provision  is  made  for  a  board  of  control,  the  divi- 
sion of  the  state  into  four  water  divisions,  the  appointment 
of  division  superintendents,  and  of  a  state  engineer  with  gen- 
eral supervision  of  the  waters  of  the  state,  and  of  the  officers 
connected  with  its  distribution/^ 

Pursuant  to  the  constitutional  requirements,  the  first  state 
legislature,  by  an  act  entitled  "An  act  providing  for  the  super- 
vision and  use  of  the  waters  of  the  state,"  approved  December 
22,  1890,  provided  a  system  of  state  control  of  the  use  of  wa- 
ter. Prior  to  this  act,  the  irrigation  laws  of  Wyoming  were 
similar  to  those  of  Colorado,  though  less  complete.  Some  fea- 
tures of  the  old  system  have  been  retained,  but  many  changes 
have  been  made,  and  new  features  introduced.  The  act  of 
1890  has  been  supplemented  by  several  later  statutes.^^ 

The  leading  features  of  the  system  are  the  creation  of  a 
board  of  control,  consisting  of  the  state  engineer  and  the  su- 
perintendents of  the  four  water  divisions,  the  division  of  the 
state  into  water  divisions  and  districts,  and  the  provisions  for 
the  appointment  of  water  superintendents  and  commissioners. 

The  board  of  control  has,  under  the  regulations  prescribed 
by  law,  the  supervision  of  the  waters  of  the  state,  and  their 
appropriation,  distribution  and  diversion,  and  of  the  various 
officers  connected  therewith;    its  decisions  being  subject  to 


"  Const,  art.  8,  §  1.  This  declaration  of  the  constitution  is  not  uncon- 
stitutional, as  impairing  the  vested  rights  of  persons  who  had  appro- 
priated water  prior  to  the  adoption  of  the  constitution,  since  such  per- 
sons never  had  any  title  to  the  water  in  its  natural  channels.  Farm 
Inv.  Co.  V.  Carpenter,  9  Wyo.  110,  61  Pac.  258,  50  L.  R.  A.  747,  89 
Am.  St.  918. 

Const,  art.  2,  §  31. 

Const,  art.  8,  §§  2,  4,  5. 

See  generally  as  to  the  Wyoming  statutes,  Farm  Investment  Co.  v. 
Carpenter,  9  Wyo.  110,  61  Pac.  258,  50  L.  R.  A.  747,  87  Am.  St.  918 ; 
Hamp  V.  State,  19  Wyo.  377,  118  Pac.  653. 
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review  by  the  courts.^^  The  board  has  an  office  with  the  state 
engineer  at  the  capital  at  Cheyenne,  and  holds  two  meetings 
each  year  for  the  transaction  of  such  business  as  may  come 
before  it.  The  first  meeting  begins  on  the  second  Wednesday 
in  April,  and  the  second  on  the  third  Wednesday  in  Novem- 
ber. The  state  engineer  is  ex  officio  president  of  the  board, 
and  has  a  right  to  vote  on  all  questions.  A  majority  of  the 
board  constitutes  a  quorum  to  transact  business.^® 

The  state  of  Wyoming  is  divided  by  statute  into  four  wa- 
ter divisions,  designated  by  the  statute.  The  statute  provides 
for  one  superintendent  of  each  of  these  divisions,  to  be  ap- 
pointed by  the  governor,  with  the  consent  of  the  senate,  who 
shall  hold  office  for  four  years,  or  until  his  successor  is  ap- 
pointed and  shall  have  qualified,  and  who  shall  reside  in  the 
water  district  for  which  he  is  appointed.^® 

The  board  of  control  is  required  by  statute  to  divide  the 
state  into  water  districts,  to  be  so  constituted  p,s  to  secure 
the  best  protection  to  the  claimants  for  wat^r,  and  the  most 
economical  supervision  by  the  state;  such  districts  not  to  be 
created  until  a  necessity  therefor  shall  arise;  but  from  time 
to  time,  as  the  appropriations  and  priorities  thereof  from  the 
streams  of  the  state  shall  be  adjudicated.*® 

A  water  commissioner,  who  must  be  a  resident  of  the  dis- 
trict, is  to  be  appointed  for  each  district,  the  appointment  to 
be  made  by  the  governor  from  persons  recommended  by  the 
superintendent  of  the  water  division  in  which  the  district  is 
situated.  The  commissioners  hold  office  two  years,  and  the 
governor  has  power  to  fill  vacancies  or  remove  any  commis- 
sioner for  neglect  of  duty.®* 
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Const,  art.  S,  §§2,  4,  5. 

Compiled  Stats.,  1910,  §761. 

Comp.  St.,  1910,  §  754.    As  to  water  divisions  and  superintendents, 
see  §§  753-760. 

"  Comp.  St.,  1910,  §  799. 
"^  Comp.  St.,  1910,  §  800.    As  to  water  districts  and  commissioners, 
see  §§  799-806. 
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The  duties  of  the  division  superintendents  and  of  the  water 
commissioners  are  substantially  the  same  as  those  of  the  cor- 
responding officers  in  Colorado.  J'hus,  the  superintendent  has 
control  Over  the  water  commissioners  of  the  several  districts 
within  his  division,  and  of  the  distribution  of  water  in  such 
division,  under  the  general  supervision  of  the  state  engineer, 
and  is  required  to  perform  such  other  functions  as  may  be 
assigned  him  by  the  state  engineer,  and  also  such  duties  as 
may  devolve  upon  him  as  a  member  of  the  board  of  control. 
In  the  distribution  of  water,  the  superintendent  is  to  be  gov- 
erned by  the  statutes  in  force,  but  for  the  better  discharge 
of  his  duties,  he  is  authorized  to  make  such  other  regulations 
to  secure  the  equal  and  fair  distribution  of  water  in  accord- 
ance with  the  rights  of  priority  of  appropriation  as  may,  in 
his  judgment,  be  needed  in  his  division,  provided  such  regu- 
lations shall  not  be  in  violation  of  law,  but  shall  be  merely 
supplemental  to  and  necessary  to  enforce  the  laws.  An  appeal 
may  be  taken  from  such  orders  or  regulations  by  any  person 
deeming  himself  injured  or  discriminated  against  thereby  to 
the  state  engineer,  by  filing  with  the  engineer  a  copy  of  the 
order  or  regulation  complained  of,  and  a  statement  of  the 
manner  in  which  the  same  injuriously  affects  the  petitioner's 
interest.  The  engineer,  after  due  notice,  shall  hear  the  testi- 
mony offered  by  the  petitioner,  and  through  the  superintend- 
ent may  suspend,  amejid  or  confirm  the  order  complained  of. 
All  water  commissioners  are  required  to  make  reports  when- 
ever called  upon  to  do  so  by  the  superintendent  of  their 
division,  such  reports  to  contain  certain  information  as  to  the 
water  supply,  ditches,  etc.,  in  each  district,  as  prescribed  by 
the  statute.®^ 

The  distribution  of  the  water  is  in  immediate  charge  of  the 
water  commissioners  subject  to  the  specific  provisions  of  the 
statute.  Persons  injured  by  their  action  or  failure  to  act  may 
appeal  to  the  division  superintendent,  and  from  the  latter's  de- 


"  Comp.  St.,  1910,  §§  755-757. 
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cision  to  the  state  engineer,  and  from  the  state  engineer  to 
the  district  court  of  the  proper  county.^^ 

The  Wyoming  system  of  control  was  examined  and  upheld  in 
a  comparatively  late  (1911)  case^*  in  which  the  court  by  Pot- 
ter, J.,  said :  "That  the  state  may  supervise  and  control  the 
appropriation,  diversion,  and  distribution  of  the  public  waters, 
and  impose  that  duty  upon  administrative  officers,  is  settled 
by  our  former  decisions,  and  is  equally  well  settled  in  other 
states  where  the  doctrine  of  prior  appropriation  of  water  pre- 
vails." 

And  in  an  earlier  case,^'  in  holding  that  the  action  of  the 
distributing  officers  is  executive,  not  judicial,  and  is  not  con- 
clusive upon  the  courts,  the  same  judge  said :  "These  various 
provisions  for  the  distribution  of  water  in  times  of  scarcity 
among  different  appropriators  according  to  their  respective 
priorities  by  public  officials  were  doubtless  adopted  in  pursuit 
of  a  wise  and  salutary  policy  to  afford  an  economical  and 
speedy  remedy  to  those  whose  rights  may  have  been  wrong- 
fully disregarded  by  others,  as  well  as  to  prevent  waste,  and 
to  avoid  as  much  as  possible  unseemly  controversies  that  are 
liable  to  occur,  in  the  absence  of  suitable  supervision,  where 
several  persons  are  entitled  to  share  in  a  limited  public  com-  . 
modity  or  privilege.  But  it  is  to  be  observed  that  the  statute 
clearly  contemplates  that  such  official  action  shall  be  based 
upon  a  record^of  adjudicated  priorities.  They  are  not  vested 
with  arbitriary  control,  but  are  required  to  divide  the  water 
according  to  the  prior  rights  of  the  interested  parties.  The 
duties  imposed  upon  them  in  the  matter  now  under  considera- 
tion are  executive.  They  are  administrative  a^nts,  and,  while 
in  the  performance  of  their  duties  the  exercise  of  judicial  dis- 
cretion is  necessary  to  a  very  limited  degree,  the  power  con- 


"  Comp.  St.,  1910,  §§  801-802.  As  to  the  powers  and  duties  of  water 
commissioners,  etc.,  see  Ryan  v.  Tutty,  13  Wyo.  122,  78  Pac.  661 ; 
Paschall  v.  Cowper  (Wyo.),  143  Pac.  302. 

"Hamp  V.  State,  19  Wyo.  377,  118  Pac.  653.    * 

"  Rfhn  V.  Tutty,  13  Wyo.  122,  78  Pac.  661. 


382  LAW  OF  IRRIGATION  §  218 

f erred  is  executive,  rather  than  judicial;  and  although  an  ap- 
peal is  allowed  from  their  action  and  decision  to  higher  author- 
ity, and  even  in  the  end  to  the  courts,  we  find  no  design  in  the 
statute  to  render  the  remedy  by  appeal  exclusive." 

§  218.     Appropriation  Under  Wyoming  Statutes. 

An  important  feature  of  the  Wyoming  system  is  found  in 
the  provisions  governing  the  procedure  relative  to  the  appro- 
priation of  water.  It  is  provided  substantially  that  any  per- 
son, association  or  corporation  intending  to  appropriate  water 
is  required  to  first  make  an  application  to  the  state  engineer 
for  a  permit  to  make  such  appropriation.  The  application 
must  set  forth  the  name  and  address  of  the  applicant,  the 
source  of  the  water  supply,  the  nature  of  the  proposed  use, 
the  location  and  description  of  the  proposed  ditch,  canal  or 
otiier  work,  and  the  time  of  beginning  and  completing  the 
work,  and  of  the  application  of  the  water  to  the  proposed  use. 
It  is  the  duty  of  the  engineer  to  approve  all  applications,  made 
in  proper  form,  which  contemplate  the  application  of  the 
water  to  a  beneficial  use,  where  the  proposed  use  does  not 
tend  to  impair  the  value  of  existing  rights,  or  be  otherwise 
detrimental  to  the  public  welfare.  But  where  there  is  no 
unappropriated  water  in  the  proposed  source  of  supply,  or 
where  the  proposed  use  conflicts  with  existing  rights,  or 
threatens  to  prove  detrimental  to  the  public  interests,  the 
engineer  shall  reject  the  application,  and  refuse  to  issue  the 
permit  asked  for.  An  appeal  is  allowed  from  an  adverse  de- 
cision of  the  engineer  to  the  board  of  control,  and  from  the 
decision  of  the  board  to  the  district  court  of  the  proper  county. 
Maps  and  plans  of  the  proposed  works  are  required  to  be  filed 
with  the  engineer.  Upon  the  completion  of  an  appropriation 
in  accordance  with  the  application  and  indorsement  thereon 
of  the  state  engineer,  the  board  of  control  is  required  to  send 
a  certificate  of  appropriation  to  the  county  clerk  of  the  county 
in  which  the  appropriation  shall  have  been  made,  and  such 
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clerk  shall  record  the  certificate,  and  transmit  it  to  the  appro- 
priator.  The  priority  of  such  appropriation  shall  date  from 
the  filing  of  the  application  in  the  engineer's  office.^® 

These  provisions  relating  to  appropriation  have  been  largely 
copied  in  the  irrigation  codes  of  other  states. 


"Comp.   St.,  1910,  §§727-T39.     See  Whalon  v.   North   Platte  Canal 
&  Colonization  Co.,  11  Wyo.  313,  71  Pac.  995. 
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Section. 

257.  Utah. 

258.  Washington. 

259.  Wyoming. 

§  219.     Introductory. 

Whether  or  not  a  prior  right  to  the  use  of  water  for  irri- 
gation has  been  acquired  by  appropriation,  and,  if  acquired, 
the  extent  of  such  right,  are,  of  course,  matters  of  fact  to  be 
established  by  evidence.  As  we  have  seen,  in  most  of  the 
states  appropriators  are  required  to  place  on  record  written 
evidence  of  their  appropriations,  by  filing  a  notice  of  appro- 
priation, or  a  statement  of  their  respective  claims.  Compli- 
ance with  these  requirements  has  undoubtedly  done  much  to 
lessen  the  probability  of  future  controversy  in  respect  to  the 
riglrts  claimed;  but  in  view  of  the  great  number  of  facts, 
often  difficult  to  prove,  which  may  have  to  be  shown  in  order 
to  establish  and  define  a  claim  to  the  use  of  water  for  irriga- 
tion, and  in  view  also  of  the  jealousy  with  which  these  valua- , 
ble  rights  are  guarded  in  times  of  scarcity,  it  is  not  surpris- 
ing that  disputes  and  controversies  often  arise  which  the  par- 
ties themselves  are  unable  to  settle. 

The  adjudication  of  water  rights,  like  the  determination  of 
any  other  rights  of  property,  where  there  is  no  statute  provid- 
ing otherwise,  is,  of  course,  a  matter  for  the  court,  and  is  sub- 
ject to  the  ordinary  rules  of  procedure  in  civil  actions.  In 
some  states,  however,  special  proceedings  or  tribunals  are  pro- 
vided for  by  statute.  In  the  present  chapter  we  shall  consider 
first  the  adjudication  of  priorities  in  ordinary  civil  actions, 
proceeding  then  to  an  examination  of  the  special  statutory 
provisions  on  the  subject,  as  found  in  the  several  states.  For 
convenience  of  reference  the  mode  of  adjudication  employed 
in  each  state  will  be  separately  stated. 

Of  the  special  statutory  systems  of  adjudication  proceed- 
ings the  most  important  have  been  those  of  Colorado  and 
Wyoming,  which  have  formed  the  basis  of  the  systems  in 
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force  in  several  of  the  other  states.  These  two  systems  will 
be  set  forth  in  some  detail  in  this  chapter.  The  recent  irriga- 
tioh  codes  provide  modes  of  adjudication  based  more  or  less 
on  the  earlier  systems,  especially  that  of  Wyoming. 

§220.    General  Jurisdiction  of  Courts  to  Determine  Water 
Rights. 

A  court  of  equity  has  power  to  ascertain  and  determine  the 
extent  of  the  respective  rights  of  several  appropriators  from 
a  natural  stream  in  the  water  of  such  stream,  and  to  regulate 
the  use  of  the  water  between  them  in  such  a  way  as  to  main- 
tain equality  of  rights  in  the  enjoyment  thereof;  and  it  may 
restrain  by  injunction  any  interference  by  a  subsequent  ap- 
propriator  with  the  rights  of  a  prior  appropriator  as  ascer- 
tained and  established  by  the  court.^ 

The  rights  of  the  parties  are  settled  by  the  decree  of  the 
court,2  which  has,  of  course,  power  to  enforce  its  decrees,  and, 
if  necessary,  may  prescribe  the  method  to  be  employed  to 
measure  the  water  awarded.^ 

But  where,  in  an  action  to  settle  the  water  rights  of  various 
parties  upon  a  stream,  the  court  has  established  the  priorities 


*Frey  v.  Lowden,  70  Cal.  550,  11  Pac.  838;  Barrows  v.  Fox  (CaL, 
1892)  30  Pac.  768. 

•  See  post,  §  226. 

A  ditch  owner,  to  be  entitled  to  a  decree  settling  its  priority  for  irri- 
gation, must  show  its  construction,  a  diversion  of  water  froim  tUe 
stream,  carriage  through  the  ditch,  and  a  beneficial  application  of  the 
water  to  the  land.  The  court  then  settles  the  water  right  belonging  to 
the  ditch  by  a  decree  establishing  the  date  and  volume  of  its  appropria- 
tion. Weldon  Valley  D.  Co.  v.  Farmers'  Pawnee  Canal  Co.,  51  Colo. 
645,  119  p.  1056.  • 

•  Tolman  v.  Casey,  15  Ore.  83,  13  Pac.  669.     See  post,  §  231. 

A  court  having  jurisdiction  of  adjudication  proceedings  has  power  to 
locate  a  measuring  box  in  order  to  secure  the  distribution  of  the  water 
in  accordance  with  its  decree;  and  the  fact  that  the  land  on  which 
gucfa  box  is  to  be  located  is  unsurveyed  government  land  does  not  affect 
the  power  of  the  court  to  locate  the  box.  Elliot  v.  Whitmore,  10  Utah, 
246,  87  Pac.  461. 
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of  appropriation,  and  the  quantity  of  water  appropriated  by 
the  various  claimants,  Its  functions  are  at  an  end,  and  it  may 
not  then  dictate  the  manner  in  which  an  appropriator  shall 
use  the  water  appropriated  by  him,  or  when  his  right  shall 
be  exercised,  so  long  as  the  water  is  used  within  the  limits  of 
the  appropriation/ 

Where  in  a  suitj»  establish  water  rights  the  defendants 
raise  no  issues  as  between  themselves,  the  court  cannot  prop- 
erly make  a  decree  affecting  their  relations  to  each  other.' 

Where  the  parties  in  a  suit  to  settle  water  rights  enter  into 
an  agreement  wherein  they  undertake  to  settle  and  adjust 
their  respective  claims,  the  court  has  power  to  do  notiiing 
more  than  to  frame  a  decree  in  accordance  with  the  agreement, 
and  if  the  agreement  is  not  full  enough  to  dispose  of  all  the 
conflicting  claims  and  rights,  the  proper  remedy  is  to  have  the 
agreement  corrected  by  the  appropriate  action,  and  not  by 
a  decree  going  beyond  the  agreement/ 

§  221.    Parties. 

In  a  suit  to  adjudicate  the  rights  of  appropriators  from  a 
stream  all  persons  claiming  as  such  appropriators  should  be 
made  parties,  but  an  individual  appropriator,  while  a  proper 
party,  is  not  an  indispensable  party,  and  the  failure  to  make 
any  appropriator  a  party  will  not  prevent  the  judgment  from 
being  effective  as  to  the  rights  and  interests  of  all  those  who 


I  "> 


•  McGinness  v.  Stanlield,  6  Idaho  372,  55  Pac.  1020. 

•  Conley  v.  Dyer,  43  Colo.  22,  95  Pac.  304 ;  Whited  v.  Cavin,  55  Ore. 
98,  105  Pac.  396;  Caviness  v.  La  Grahde  Irr.  Co.,  60  Ore.  410,  119  Pac. 
731. 

But  where  in  an  action  to  determine  water  rights  each  defendant  in 
his  answer  pleads  his  rights  affirmatively  and  prays  to  have  them 
adjudicated,  a  decree  determining  the  relative  rights  of  the  defend- 
ants as  between  themselves  is  within  the  issues,  although  not  asserted 
by  cross  complaint.    Miller  v.  Dondero,  189  Cal.  643,  73  Pac.  583. 

•  Peoples'  Ditch  Co.  v.  Fresno  Canal  &  Irr,  Co.,  152  Cal.  87,  92  Pac.  77. 
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were  parties  to  the  action  and  whose  rights  have  been  adjudi- 
cated/ 

But  a  person's,  water  right  cannot  be  adjudicated  in  a  suit 
to  which  he  is  not  a  party.®  Thus  in  a  suit  to  establish  water 
rights  to  which  a  corporation  is  a  party,  the  court  has  no  pow- 
er to  adjudicate  the  rights  of  individual  stockholders  where 
they  are  not  parties  to  the  suit  and  their  individual  interests 
are  not  involved  in  the  issues  joined.^  But  where  individual 
appropriators  do  not  surrender  their  rights  to  the  corpora- 
tion, which  is  organized  merely  to  facilitate  the  distribution 
of  the  water  between  them,  there  exists  such  a  privity  of 
estate  as  will  enable  the  corporation  to  defend  in  their  behalf 
in  litigation  affecting  their  rights  to  the  use  of  water.  ^® 

The  legislature  cannot,  under  the  police  power,  authorize 
a  suit  by  a  public  official  to  settle  private  water  rights." 

In  an  action  to  determine  water  rights  a  defendant  cannot 
raise  the  objection  of  absence  of  parties  for  the  first  time  on 
appeal.  Nor  can  such  question  be  raised  upon  an  order  refus- 
ing to  grant  a  new  trial,  but  only  on  an  appeal  from  the  judg- 
ment; nor  can  it  be  raised  upon  motion  for  a  new  trial,  but 
the  defect,  if  there  be  one,  is  waived  by  failure  to  set  it  up 
by  demurrer  or  answer.  ^^ 

§  222.    Form  of  Action. 

Water  rights  may  be  determined  in  an  ordinary  suit  in 


'  Frost  V.  Idaho  Irr.  Co.,  19  Idaho  372,  114  Pac.  38.  As  to  who  are 
necessary  or  proper  parties,  see  Briggs  v.  Miller  (Tex.),  147  S.  W.  633. 

"Ruhnke  v.  Aubert,  58  Ore.  6,  113  Pac.  38. 

•  Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 

"Oregon  Construction  Co.  v.  Allen  Ditch  Co.,  41  Ore.  409,  69  J^ac. 
455,  93  Am.  St.  701;  Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  119 
Pac.  731. 

"  Bear  Lake  County  v.  Bridge,  9  Idaho  703,  75  Pac.  614,  108  Am.  St. 
179. 

"Smith  V.  Cucamonga  Water  Co.  160  Cal.  611,  117  Pac.  764. 

The  right  to  complain  of  the  omJssion  of  proper,  though  not  nec~. 
essary  parties  may  be  waived  by  delay.  Biggs  v.  Miller  (Tex.),  147 
S.  W.  633. 
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equity,  in  which  case  the  proceedings  will  be  governed  by  the 
rules  of  pleading  and  practice  appropriate  to  such  suits.^^ 
Also,  priorities  and  rights  may  sometimes  be  determined  in 
an  action  brought  to  restrain  or  recover  damages  for  inter- 
ference with  rights  claimed  by  the  plaintiff.  The  judgment 
in  an  iictlon  for  interference  will  generally  necessarily  deter- 
mine to  some  extent,  at  least,  the  right  to  the  water  in  ques- 
tion as  between  the  parties  to  the  action.^*  Such  actions,  how- 
ever, are  not  ordinarily  appropriate  for  the  determination  of 
priorities  and  the  respective  amounts  of  water  to  which  the 
several  claimants  may  be  entitled.^^  And  it  has  been  held 
that  a  suit  ^n  which  both  parties  claim  all  the  water  and  one 
sues  the  otlver  for  an  interference  with  his  right  as  claimed 
is  not  a  suit  to  ascertain  their  respective  rights  and  prior- 
ities.i« 

§  223.    Action  to  Quiet  Title. 

An  action  may  be  maintained  to  quiet  title  to  water  rights 
acquired  by  appropriation,  or  otherwise."    Such  actions  are 


"See  generally:  Bigler  v.  Welker  (Ariz.),  141  Pac.  124. 

"  Bessemer  Irr.  Ditch  Co.  v.  Wooley,  32  Colo.  437,  76  Pac.  1053,  105 
Am.  St.  91;  White  v.  Nuckolls,  49  Colo.  170,  112  Pac.  329;  S^n  Juan 
Ditch  Co.  V.  Cassin  (Tex.),  141  S.  W.  815.  See,  also,  'Conley  v.  Dyer, 
43  Colo.  22,  96  Pac.  304;  Biggs  v.  Miller  (Tex.),  147  S.  W.  633. 

Where  suit  is  brought  in  a  federal  court  to  enjoin  the  diversion  of 
water  in  a  state  in  which  a  statutory  mode  of  adjudicating  water  rights 
is  provided,  the  federal  court  will  allow  the  parties  a  reasonable  time 
to  take  proceedings  under  the  state  statute,  and  in  the  event  they  do  not 
proceed  thereunder  within  a  reasonable  time,  will  require  all  interested 
parties  to  interplead  in  the  suit  in  the  federal  court  and  will  determine 
the  issues  between  them  in  accordance  with  the  laws  of  the  state. 
Pacific  Live  Stock  Co.  v.  Silvies  River  Irr.  Co.,  200  Fed.  487. 

"See  Coleman  v.  Le  Franc,  137  Cal.  214,  69  Pac.  1011;  Simpson  v. 
Harrahj  54  Ore.  448,  103  Pac.  58. 

"Andrews  v.  Donnelly,  59  Ore.  138,  116  Pac.  569. 

"Byington  v.  Sacramento  Valley  West  Side  Canal  Co.  (Cal.),  148 
Pac.  791;  Kimball  v.  Northern  Colorado  Irr.  Co.,  42  Colo.  412,  94  Pac. 
333;  Wannamaker  v.  Pendleton,  21  Colo.  App.  174,  121  Pac.  108;  New 
Brantner  Extension  Ditch  Co.  v.  Kramer,  57  Colo.  218,  141  ,Pac.  498; 
Cottonwood  Ditch  Co.  v.   Thom   39   Mont.   115,   101   Pac.   825;   Custer 
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quite  frequently  brought  and  in  connection  with  quieting  the 
title,  the  court  may  enjoin  interference  with  the  rights  estab- 
lished or  grant  other  appropriate  relief.^®  An  action  may  like- 
wise be  maintained  to  quiet  title  to  an  irrigating  ditch  or  right 
of  v/ay  therefor.^® 

The  right  to  maintain  the  action  does  not  depend  upon  an 
actual  interference  with  the  plaintiff's  right.  The  assertion 
of  an  adverse  claim  is  all  that  is  required.^®  And  it  is  imma- 
terial that  the  water  is  not  immediately  available;  one  may 
by  action  to  quiet  title  safeguard  incipient ,  water  rights 
against  hostile  invasion  or  claim." 

One  having  only  an  equitable  title  to  ditch  rights,  coupled 
with  possession,  may  sue  to  quiet  title  thereto.^^  But  one 
who  has  no  title  at  all  cannot  maintain  such  suit;  a  court 
will  not  lend  its  aid  to  enable  a  plaintiff  to  acquire  title  in  this 
manner.'^* 

An  action  to  quiet  title  to  a  water  right  for  irrigation  pur- 
poses is  in  the  nature  of  an  action  to  quiet  the  title  to  real 


Consol.  Mines  Co.  v.  City  of  Helena,  45  Mont.  146,  122  Pac.  567  (mining 
case);  Barnes  v.  Belsaas,  73  Wash.  205,  131  Pac.  817.  See  Senior  v. 
Anderson,  138  Cal.  716,  72  Pac  716;  Griseza  y.  TerwiUiger,  144  Cal. 
456,  77  Pac  1034;  Shurtleff  v.  Bracken,  163  Cal.  24,  124  Pac.  724;  Miller 
V,  Lake  Irr.  Co.,  27  Wash.  447,  67  Pac  996. 

An  irrigation  company  may  maintain  an  action  to  quiet  title  to 
the  waters  of  a  stream,  and  in  such  action  it  is  immaterial  whether 
the  company  owns  the  water  in  question  or  merely  acts  for  its  stock- 
holders. Arroyo  Ditch  &  Water  Co.  v.  Baldwin,  155  Cal.  280,  100  Pac 
874. 

^  New  Brantner  Extension  Ditch  Co.  v.  Slramer,  57  Colo.  218,  141  l^ac 
498.  See,  also,  Guthiel  Park  Investment  Co.  v.  Town  of  Montdair,  32 
Colo.  420,  76  Pac  1050;  Bessemer  Irr.  Ditch  Co.  v.  WooUey,  32  Colo. 
437,  76  Pac  1053,  105  Am.  St  91. 

''Sisk  Y.  Caswell,  14  Cal.  App.  377,  112  Pac  185;  Brown  y.  Ratliff, 
21  Cal.  App.  282,  131  Pac  769. 

•  Peregoy  v.  SelUck,  79  Cal.  668,  21  Pac  966. 

"Byincrton  v.  Sacramento  Valley  West  Side  Canal  Co.  (CaL),  148 
Pac  790, 

"^  McDonnell  y.  HufSne,  44  Mont.  411,  120  Pac  792. 

"Moore  y.  United  Elkhom  Mines,  64  Ore.  342,  130  Pac  640  (Beser- 
yoir  on  goyemment  land). 
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estate.-^*  A  water  right  being  real  estate,  it  is  held  in  Colo- 
rado, where  the  administrator  is  not  entitled  to  the  possession 
of  the  decedent's  real  estate,  that  an  action  to  quiet  title  there- 
to cannot  be  maintained  by  an  administrator.^* 

In  such  action,  the  pleadings  are  subject  to  the  ordinary 
rules  of  pleading.  Thus,  a  general  demurrer  to  a  whole  com- 
plaint cannot  be  sustained  if  the  complaint  states  facts,  though 
imperfectly,  showing  that  the  plaintiff  is  entitled  to  relief, 
either  legal  or  equitable.  ^^ 

Where  in  an  action  to  quiet  title  to  water  rights  claimed  by 
the  plaintiff  as  a  riparian  owner,  and  alleged  to  be  appur- 
tenant to  certain  of  his  lands,  the  plaintiff's  ownership  of  such 
lands  is  denied,  the  burden  is  upon  him  to  prove  title  thereto.^* 

Where  in  an  action  between  tenants  in  common  of  water 
rights  to  quiet  title,  the  rights  of  the  defendants  are  fully 
protected  by  the  decree,  it  is  immaterial  to  them  how  the 
rights  of  the  plaintiffs  among  themselves  are  determined,  and 
so  long  as  they  get  the  water  to  which  they  are  entitled,  they 
can  ask  for  nothing  more  in  the  case.^^ 

^  224.    The  Pleadings. 

In  general,  an  action  to  determine  water  rights  is  governed 
by  the  ordinary  rules  of  pleading  and  practice,  no  detailed  ex- 


"' Rickey  Land  &  Cattle  Co.  v.  Miller  152  Fed.  11;  Conant  v.  Deep 
Creek  &  Curlew  VaUey  Irr.  Co.,  23  Utah  627,  66  Pac.  188,  90  Am. 
St  721. 

*•  Travelers*  Ins.  Co.  v.  Childs,  25  Colo.  360,  54  Pac.  1020. 

"Hulsman  v.  Todd,  96  Cal.  228,  31  Pac.  39.  See,  also,  as  to  pleadings 
in  Buch  actions,  Peregoy  v.  Sellick,  79  Cal.  568,  21  Pac.  966;  Harris  v. 
Harrison,  93  Cal.  676,  29  Pac.  325;  Sisk  v.  Caswell,  14  Cal.  App.  377, 
112  Pac.  185;  Brown  v.  Ratliff,  21  Cal.  App.  282,  131  Pac.  769;  Grand 
Valley  Irr.  Co.  v.  Lesher,  28  Colo.  273,  65  Pac.  44. 

In  Colorado  the  complaint  in  an  action  to  quiet  title  ^  need  not  set 
forth  the  facts  constituting  a  valid  appropriation.  Kimball  v.  North- 
em  Colorado  Irr.  Co.,  42  Colo.  412,  94  Pac.  333.  But  see  Town  of  Ster- 
ling V.  Pawnee  Ditch  Extension  Co.,  42  Colo.  421,  94  Pac.  339. 

**  Boehmer  v.  Big  Rock  Irr.  Dist.,  117  Cal.  19,  48  Pac.  908. 

"  Arroyo  Ditch  &  Water  Co.  v.  Dorman,  137  Cal.  611,'  70  Pac.  737. 
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position  of  which  would  be  appropriate  in  a  work  of  this 
character.2^  The  petition  or  complaint  must,  of  course,  allege 
sufficient  facts  to  enable  the  court  to  determine  the  rights  of 
the  parties.  Thus  the  complaint  must  allege  sufficient  facts 
to  enable  the  court  to  determine  how  much  water  the  plaintiff 
has  a  right  to  use ;  a  complaint  alleging  merely  that  the  plain- 
tiff is  entitled  to  all  the  water  in  the  stream  during  the  dry 
season,  is  too  indefinite  for  specific  relief.^®  But  a  petition 
claiming  "500  cubic  inches  of  water,  miner's  measurement, 
under  six-inch  pressure,"  is  not  too  indefinite,  since  by  re- 
jecting the  word  "cubic"  its  meaning  is  plain.^®  In  an  action 
to  determine  conflicting  water  rights  the  facts  which  show 
such  conflict  must  be  stated  in  the  pleading.^^ 

In  a  suit  to  adjudicate  priorities  an  objection  that  the  com- 
plaint is  insufficient  in  not  stating  how  much  water  was  act- 
ually diverted  into  plaintiff's  ditch  and  applied  to  beneficial 
use,  cannot  be  raised  for  the  first  time  on  appeal.^^ 

§  225.    Determination  of  Quantity  of  Water  to  be  Awarded. 

The  chief  concern  of  the  court  in  an  action  between  several 
appropriators  for  the  adjudication  of  their  respective  rights 
is,  of  course,  to  determine  the  quantity  of  water  to  which  each 
party  is  entitled  under  his  appropriation.  In  the  detenhina- 
tion  of  this  question,  the  court  must  be  controlled  by  the  gen- 
eral principles  of  law  governing  the  appropriation  of  water, 
and  defining  the  rights  of  the  appropriator.  To  each  party 
must  be  awarded  that  quantity  of  water,  and  no  more,  to 
which  the  evidence  shows  him  to  be  entitled  by  virtue  of  a 
lawful  appropriation.    How  much  this  is,  as  a  matter  of  law. 


"  See,  generally,  Joyce  v.  Rubin,  23  Idaho  296,  130  Pac.  793. 
*  Porter  v.  Pettengill,  57  Ore.  247,  110  Pac.  393. 
"  Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 
"St.  Germain  Irr.  Co.  v.  Hawthorne  Ditch.  Co.,  32  S.  Dak.  260,  143 
N.  W.  124. 

**  Johnson  v.  Sterling  Irr.  Co.,  49  Colo.  482,  113  Pac.  496. 
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has  been  fully  discussed  in  a  previous  chapter.'^ 

Where,  in  a  suit  for  the  adjudication  of  water  rights,  a 
court  of  equity  is  unable  to  determine  from  the  evidence  the 
quantity  of  water  to  which  a  party  is  entitled,  it  may,  as  an 
incident  to  its  equity  jurisdiction,  with  or  without  the  con- 
sent of  the  parties,  refer  the  cause  to  a  master  for  further  in- 
vestigation and  consideration.^* 

We  have  seen  that  an  appropriator  is  entitled  to  only  so 
much  water  as  he  has  diverted  and  uses  or  needs  for  the  prop- 
er irrigation  of  his  land.  In  determining  the  quantity  of  wa- 
ter appropriated,  therefore,  the  number  of  acres  claimed  or 
owned  by  each  party,  and  the  quantity  of  water  needed  to 
property  irrigate  the  same,  should  be  taken  into  considera- 
tion;25  The  quantity  of  water  needed  in  each  case  will  ob- 
viously depend  a  good  deal  upon  the  mode  of  irrigation  em- 
ployed, as  some  modes  are  more  wasteful  of  water  than  others ; 
but  in  determining  the  quantity  in  any  particular  case,  ref- 
erence must  be  had  to  the  system  ^f  irrigation  in  vogue  in  the 
particular  locality  as  a  standard,  although  other  systems,  more 
economical  of  water,  might  be  adopted.^®  The  decree  should 
be  limited  in  respect  to  the  amount  of  water  awarded  to  the 
amount  actually  carried  through  the  ditch  and  applied  to  a 
beneficial  use,  making  due  allowance  for  seepage  and  evapor- 
ation." 

An  appropriator  cannot  claim  more  water  than  he  diverts, 
and  therefore  the  capacity  of  his  ditch  may  sometimes  be  an 
important  point  to  be  considered.^®  The  general  rule  is  that 
the  capacity  of  an  irrigating  ditch  is  measured  by  the  amount 
of  water,  making  due  allowance  for  evaporation,  seepage,  etc., 
which  it  will  carry  from  the  point  of  diversion  to  the  point 


"See  ante  Chapter  IV. 

"  Nephi  Irr.  Co.  v.  Jenkins,  8  Utah  369,  31  Pac.  986. 

=*  Kirk  V.  Bartholomew,  2  Idaho  1087,  29  Pac.  40. 

"Rodgers  v.  Pitt,  89  Fed.  420. 

"  Green  Valley  Ditch  Co.  v.  Frantz,  54  Colo.  226,  129  Pac,  1006, 

"  See  ante,  §  131. 
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of  use,  and  the  point  of  least  carrying  capacity  fixes  tiie  gen- 
eral capacity  of  the  ditch ;  though  where  a  ditch  is  intended  to 
supply,  and  does  supply,  water  for  use  at  various  points  along 
its  course,  the  latter  part  of  the  ditch  need  not  be  so  large  as 
the  first  part.^® 

The  capacity  of  an  irrigating  ditch  is  a  question  of  fact 
which  does  not  require  for  its  proof  that  the  witnesses  should 
possess  unusual  scientific  attainments  or  peculiar  skill,  and 
it  may  be  established  by  any  competent  testimony,  as  by  wit- 
nesses qualified  by  many  years'  experience  in  mining  and  in 
measuring  and  selling  water  to  miners,  although  not  experts 
in  the  science  of  measuring  water.*®  The  opinion  of  a  witeess 
as  to  the  grade  of  a  ditch  is  competent  evidence,  subject,  how- 
ever, to  be  overcome  by  the  other  side  by  more  accurate  in- 
formation, if  such  can  be  produced.*^ 

The  right  of  an  appropriator  are  wholly  independent  of  the 
needs  of  later  appropriators,  and.  therefore,  on  the  question 
of  priority  of  water  rights  acquired  by  prior  appropriation, 
the  question  as  to  whether  the  stream  furnishes  a  sufficient 
supply  of  water  for  all  the  parties  is  immaterial.*^ 

§  226.    The  Decree — Certainty  and  Definiteness  Required. 

The  judgment  of  the  court  in  a  proceeding  for  the  adjudi- 
cation of  water  rights  is  embodied  in  its  findings  or  decree. 
The  purpose  of  the  decree  is  to  fix  and  determine  the  respec- 
tive rights  and  obligations  of  the  parties  to  it,  and  the  decree 
must  therefore  be  sufficiently  definite  and  certain  in  its  terms 
to  do  this.  A  decree  so  uncertain  and  indefinite  as  to  leave 
the  controversy  between  the  parties  unsettled,  and  tiieir  re- 
spective   rights    and    obligations    undetermined,    is    void.*^ 


"Posachane  Water  Co.  v.  Standart,  97  Cal.  476,  32  Pac  532. 

*  Frey  v.  Lowden,  70  Cal.  550,  11  Pac.  838. 

**  Posachane  Water  Co.  v.  Standart,  97  Cal.  476,  32  Pac.  532. 

**  Huning  v.  Porter,*  6  Ariz.  171,  54  Pac.  584. 

*In  re  Huntley,  85  Fed.  889;  Dougherty  v.  Haggin,  66  Cal.  622; 
Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181,  22  Pac.  76;  Barrows  v.  Fox, 
98  Cal.  63,  32  Pac.  811,  Riverside  Water  Co.  v.  Sargent,  112  Cal.  280, 
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Where  in  an  action  to  determine  water  rights  the  issue  is  the 
priority  of  appropriation  and  the  .quantity  of  water  appro- 
priated by  each  of  the  parties,  the  court  should  find  the  actual 
appropriation  made  by  each,  with  dates  and  the  quantity  of 
water  of  each  appropriation.**  In  an  action  to  determine  wa- 
ter rights  the  judgment  "should,  so  far  as  possible,  ascertain 
and  declare  the  rights  of  each  party  in  the  water,  specifying 
the  quantity,  either  by  absolute  measure  or  by  definite  propor- 
tion of  the  whole,  and,  if  necessary  or  appropriate,  the  man- 
ner  and  time  of  use  and  diversion,  so  that  if  the  decree  is  ob- 
served by  each  party  he  may  have  his  just  and  lawful  share, 
and  the  water  may  be  so  applied  as  to  produce  the  least  waste 
and  the  greatest  possible  use.  There  are  numerous  precedents 
for  this  course."*'^ 


44  Pac.  560;  Steinberger  v.  Meyer,  130  Cal.  156,  62  Ac.  483;  Rogers 
V.  Overacker  4  Cal.  App.  333,  87  Pac.  1107  Powers  v.  Perry,  12  Cal. 
App.  77,  106  Pac.  595  (household  purposes);  Drake  v.  Earhart,  2  Idaho 
716,  23  Pac.  541;  Authors  v.  Bryant,  22  Nev.  242,  38  Pac.  439;  Walsh 
V.  Wallace,  26  Nev.  299,  67  Pac.  914,  99  Am.  St.  692;  Red  water  Land 
&  Canal  Co.  v.  Jones,  27  S.  Dak.  J94,  130  N.  W.  85;  Smith  v.  Phillips, 
6  Utah  376,  23  Pac.  932;  Nephi  Irr.  Co.  v.  Jenkins,  8  Utah  369,  31  Pac. 
986;  Nephi  Irr.  Co.  v.  Vickers,  15  Utah  374,  49  Pac.  301;  Lost  Creek 
Irr.  Co.  V.  Rex,  24  Utah  485,  73  Pac.  1107. 

For  decree  held  sufficient,  see  Rollins  v.  Feamley  Inv.  &  Real  Estate 
Co.,  25  Colo.  App.  85,  136  Pac.  95;  Driskill  v.  Rehbe,  22  S.  Dak.  242, 
117  N.  W.  135;  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Elec.  Power 
Co.,  24  Utah  249,  67  Pac.  672;  Holt  v.  City  of  Cheyenne  (Wyo.),  137 
Pac.  876. 

A  judgment  apportioning  water  by  periods  is  not  void  for  uncer- 
tainty.   Daly  V.  Ruddell,  137  Cal.  671,  70  Pac.  784. 

See,  also,  that  the  decree  may  apportion  the  water  by  periods.  Craig 
V.  Crafton  Water  Co.,  141  Col.  178,  74  Pac.  762;  Town  of  Suisan  City  v. 
De  Freitas  142  Cal..  350,  75  Pac.  1092. 

For  decrees  held  too  indefinite,  see  Lee  v.'Hanford,  21  Idaho^327,  121 
Pac.  558;  Ramelli  v.  Sorgi  (Nev.),  149  Pac.  71;  Munsee  v.  McKellar, 
39  Utah  282,  116  Pac.  1024. 

As  to  correction  of  decree  for  clerical  errors,  see  Holt  v.  City  of 
Cheyenne  (Wyo.),  137  Pac.  876. 

A  decree  too  indefinite  for  enforcement  may  be  corrected  on  appeal. 
Biggs  V.  Miller  (Tex.),  147  S.  W.  633. 

**  Lee  V.  Hanf ord,  21  Idaho  327,  121  Pac.  558. 

*•  Per  Shaw,  J.,  in  Watson  v.  Lawson  166  Cal.  235,  135  Pac.  961. 
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The  main  question  to  be  decided  is,  of  course,  the  quantity 
of  water  to  which  each  party  is  entitled,  and  this  must  be 
stated  with  certainty,  or  in  terms  which  can  be  rendered  cer- 
tain. If  the  decree  clearly  indicates  what  water  is  decreed 
to  the  parties,  it  is  not  objectionable  because  it  does  not  spe- 
cify the  amount  of  water  in  second-feet  or  some  other  stand- 
ard-of  measurement.*® 

The  court  is  not  required  to  attain  mathematical  exactness 
in  measuring  the  flow  of  water,  as  between  the  several  appro- 
priators,  but  a  reasonable  approximation  to  substantial  accu- 
racy should  be  aimed  at  in  determining  controversies  relating 
to  the  water  supply.*^ 

In  a  number  of  states  the  mode  of  measuring  water  and  the 
unit  of  measurement  is  prescribed  by  statute.  Where  such 
mode  or  unit  is  prescribed,  it  seems  that  the  decree,  in  stating 
the  quantity  of  water,  should  conform  to  the  statutory  re- 
quirements. Thus  in  Idaho,  'where  the  statute  provides  that 
"a  cubic  foot  of  water  per  second  of  time  shall  be  the  legal 
standard  for  the  measurement  of  water  in  this  state,"  the  de- 
cree should  follow  the  statute." ""  In  Colorado  the  statute  pro- 
vides that  the  decree  shall  describe  the  amount  of  water 
awarded  to  a  particular  ditch  by  cubic  feet  per  second  of  time, 
if  tiie  evidence  shall  show  sufficient  data  to  ascertain  such  cu- 
bic feet,  and,  if  not,  by  width,  depth  and  grade,  and  such  other 
description  as  will  most  certainly  and  conveniently  show  the 
amount  of  water  intended  as  the  capacity  of  the  ditch.*® 

As  a  rule,  the  finding  or  decree  should,  if  possible,  be  made 
definite  by  stating  the  quantity  of  water  in  some  recognized 
and  invariable  unit  of  measure,  as  in  defined  inches  or  gallons, 
and  not  with  reference  to  the  capacity  of  the  ditch ;   for  the 


*•  Elmer  v.  McCune,  29  Utah  320,  81  Pac.  159. 

*' Union  MiU  &  Min.  Co.  v.  Daugberg,  81  Fed.  73;  Combs  v.  Agricul- 
tural Ditch  Co.,  17  Colo.  146,  28  Pac.  966. 

See,  also,  Neil  v.  Tolman,  12  Ore.  289,  7  Pac.  103. 
-Lee  V.  Hanford,  21  Idaho  327,  121  Pac.  558. 
^  Mills'  Ann.  St.,  1912,  §  2482. 
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carrying  capacity  of  a  ditch  is  subject  to  change,  being  af- 
fected by  the  nature  of  the  soil  through  which  it  passes,  the 
rapidity  and  consequent  scouring  force  of  the  current,  the  care 
it  receives,  etc.,  so  that  a  finding  or  decree  that  a  party  is  en- 
titled to  have  his  ditch  supplied  to  its  full  capacity  may  lead 
to  future  disputes  and  litigation.  And  in  California  (where 
there  is  no  statute  similar  to  the  Colorado  statute  above 
stated)  such  a  judgment  has  been  held  bad  for  uncertainty.^^ 
But  although  the  findings  are  not  explicit,  if  they  will  support 
the  judgment,  they  will  not  be  disturbed.  Thus,  where  it  was 
found  that  the  claimants  were  entitled  to  all  the  water  of  the 
stream,  which  was  much  less  than  the  amount  claimed,  it  was 
held  that  a  finding  that  the  stream  carried  a  certain  number 
of  inches  would  not  be  disturbed  for  failure  to  specify  under 
what  pressure  the  water  was  measured.^^ 

Where  the  decree  states  the  quantity  of  water  awarded  in 
inches,  it  must  show  further  what  kind  of  an  inch  is  intended, 
for  the  term  "inch"  is  itself  indefinite.  Thus,  a  decree  that 
'a  party  is  entitled  to  "150  inches,  statutory  measurement," 
where  it  nowhere  appears  what  statutory  measurement  is  re- 
ferred to,  is  void.°2  Sq^  aisQ^  where  the  plaintiff  alleged  in  his 
complaint  that  he  was  entitled  to  "five  hundred  inches,  meas- 
ured under  a  four-inch  pressure,"  of  the  waters  in  contro- 
versy, a  verdict  of  the  jury  that  he  was  entitled  to  "forty 
inches,  miners'  measurement,"  was  held  void  for  uncertainty, 
since  the  term  "miners'  measurement"  has  no  fixed  meaning, 
and  the  miners'  inch  varies  in  different  localities.'^ 

A  decree  awarding  a  party  enough  water  to  irrigate  a 
stated  number  of  acres  has  been  held  void  for  uncertainty 
where  it  did  not  otherwise  appear  how  much  water  this  would 


^Lakeside  Ditch  Co.  v.  Crane,  80  Cal.   182,  22  Pac.   76;   Riverside 
Water  Co.  v.  Sargent  112  Cal.  230,  44  Pac.  560. 
"Drake  v.  Earhart,  2  Idaho,  716,  23  Pac.  541. 

In  re  Huntley,  85  Fed.  889. 

Dougherty  v.  Haggin,  56  Cal.  522. 
See,  also,  Longmire  v.  Smith,  26  Wash.  439,  67  Pac.  246. 
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be.^*  But  such  a  decree  is  sufficient  where  the  quantity  of  wa- 
ter so  designated  is  capable  of  being  definitely  ascertained.**'^ 
A  decree  awarding  a  party  the  use  of  ^'one  good  irrigation 
stream  of  water"  is  fatally  defective  for  want  of  certainty.**® 

Where,  in  an  action  to  quiet  title  to  the  right  to  use  the 
water  of  a  stream,  the  plaintiff  has  been  awarded  all  the  wa- 
ter to  which  he  is  entitled,  he  cannot  complain  that  the  decree 
is  indefinite  as  to  the  amount  awarded  to  the  defendant.'^ 

The  decree  should  state  at  what  point  the  parties  may  take 
the  water  awarded  to  them,  as  by  stating  the  quantity  to 
which  each  party  is  entitled  at  the  place  where  his  ditch  taps 
the  stream.^^ 

Where  in  an  action  to  determine  priorities  the  evidence 
clearly  establishes  the  priority  of  one  of  the  parties,  the  court 
will  enter  a  decree  accordingly,  fixing  a  date,  if  necessary, 
the  particular  day  of  the  month,  if  not  shown  by  the  testi- 
mony, being  immaterial  and  merely  incidental  to  the  deter- 
mination of  the  question  of  priority.^® 

The  findings  of  the  court  must  be  consistent ;  and  findings ' 
that  one  of  the  parties  acquired  a  water  right  by  appropria- 
tion of  a  certain  date,  and  the  other  party  obtained  a  right  to 
the  water  by  a  later  appropriation,  and  also  by  adverse  pos- 
session, being  inconsistent,  will  not  support  a  judgment  in 
favor  of  the  latter  party.*® 

§227.     Conditional  Decree. 

Since  the  right  acquired  by  appropriation  is  based  upon  the 


"Nephi  Irr.  Co.  v.  Vickers,  15  Utah  374,  49  Pac  301. 

"  Broadmoor  Dairy  &  Live  Stock  Co.  v.  Brookside  Water  &  Imp.  Co., 
24  Colo.  541,  52  Pac.  792;  McLure  v.  Koen,  25  Colo.  284,  53  Pac.  1058; 
Holman  v.  Pleasant  Grove  City,  8  Utah  78,  30  Pac.  72. 

••Smith  V.  Phillips,  6  Utah  376,  23  Pac.  932. 

*'  Power  V.  Switzer,  21  Mont.  523,  55  Pac.  32. 

"  Kleinschmidt  v.  Greiser  14  Mont.  484,  37  Pac.  5. 

■•  McDonald  v.  Lannen,  19  Mont.  78,  47  Pac.  648;  Bielenberg  v.  Eyre, 
44   Mont.   397,   120  Pac.   243. 

*  Johnson  v.  Bielenberg,  14  Mont.  506,  37  Pac.  12. 
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application  of  the  water  to  a  beneficial  use^  the  decree  can  be 
made  absolute  only  as  to  such  water  as  has  actually  been  ap- 
plied to  such  use  at  the  time  of  the  decree,  and  interlocutory 
as  to  the  remainder  of  the  carrying  capacity  of  the  ditches. 
As  to  the  latter  the  decree  can  recognize  only  an  inchoate 
right  to  additional  water,  which  may  become  an  absolute  right 
under  the  doctrine  of  relation,  if  the  water  is  applied  to  a 
beneficial  use  with  due  diligence,"^ 

§228.    Decree  in  Suits  Determining  Riparian  Rights. 

A  decree  in  a  suit  to  determine  riparian  water  rights  is 
governed  by  somewhat  different  considerations  than  those  ap- 
plying to  decrees  settling  the  rights  of  appropriators,  since 
the  rights  of  a  riparian  owner  and  those  of  an  appropriator 
depend  upon  different  principles.  Thus,  since  the  quantity  of 
water  to  which  a  riparian  owner  may  be  entitled  for  irriga- 
tion is  not  a  fixed  quantity  but  may  vary  with  the  seasons 
and  conditions,  the  decree  in  a  suit  between  riparian  owners 
need  not  definitely  determine  the  quantities  of  water  to  which 
the  parties  are  entitled,  and  a  decree  awarding  "sufficient 
water  to  irrigate"  a  given  acreage,  is  sufficiently  definite.** 
"In  the  very  nature  of  things,  a  court  cannot  fix  in  advance 
by  its  decree  what  quantity  of  water  will  be  reasonable  in  the 
future  for  the  use  of  a  riparian  proprietor  claiming  the  duty 
of  water  in  that  character."®^ 

The  court  is  not  necessarily  bound  to  apportion  a  certain 
amount  of  water  per  acre  of  land  in  order  to  determine  the 


"Conley  v.  Dyer  43  Colo.  22,  95  Pac.  304;  Drach  v.  Isola,  48  Colo. 
134,  109  Pac.  748;  Crawford  Clipper  Ditch  Co.  v.  Needle  Rock  Ditch 
Co.,  50  Colo.  176,  114  Pac.  655. 

See,  however,  in  statutory  proceedings  in  Colorado,  Lake  Fork  Ditch 
Co.  V.  Haley,  28  Colo  513,  67  Pac.  158. 

•*  Redwater  Land  &  Canal  Co.  v.  Jones,  27  S.  Dak.  194,  130  N.  W.  85, 
following  Redwater  Land  &  Canal  Co.  .v.  Reed,  26  S.  Dak.  466,  128 
N.  W.  702. 

"Per  Burnett,  J.,  in  Caviness  v.  Rio  Grande  Irr.  Co.,  60  Ore.  410,  119 
Pac.  731.  * 
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riparian  rights,  for  such  rights  are  not  based  upon  reasonable 
use.®* 

In  an  action  to  determine  the  rights  of  riparian  proprie- 
tors a  finding  that  "plaintiffs  have  received  at  all  times  a  rea- 
sonable portion  of  the  water  of  said  stream,"  is  an  adjudica- 
tion of  the  riparian  rights  and  also  that  defendants  have  not 
interfered  with  the  plaintiff's  rights.®^ 

A  judgment  in  an  action  to  establish  riparian  water  rights 
is  not  objectionable  for  failure  to  define  the  quantity  of  water 
to  which  the  respective  parties  wefe  entitled  when  no  evi- 
dence on  this  point  was  offered  by  the  party  complaining  of 
the  judgment,  as  where  such  party  was  given  an  opportunity 
by  the  court  to  show  the  quantity  of  water  needed  for  his  use 
but  declined  to  do  so,®®  or  where  the  suit  was  not  brought  to 
apportion  the  water,  but  the  plaintiff  denied  that  the  defend- 
ant was  a  riparian  owner.®^ 

In  an  action  betwen  riparian  owners  a  party  has  no  right 
to  complain  of  a  judgment  as  meaningless  because  it  gives 
him  exactly  what  he  is  entitled  to  by  law.®® 

§229.    Appeals. 

In  general,  where  water  rights  are  adjudicated  in  an  ordi- 
nary suit  in  equity  or  similar  proceeding,  the  subject  of  ap- 
peals is  governed  by  the  usual  rules  of  procedure.  Thus,  in 
such  action  the  defendant  cannot  raise  the  objection  of  the 
absence  of  parties  for  the  first  time  on  appeal.®®  And  where 
some  of  several  defendants  appeal  and  give  notice  to  the  other 
defendants  of  the  appeal,  but  the  latter  do  not  join  in  the 
appeal,  they  must  nevertheless  abide  by  the  decision  on  ap- 


•"  FarweU  v.  Brisson,  66  Wash.  305,  119  Pac.  814. 

~FarweU  v.  Brisson  66  Wash.  305,  119  Pac.  814. 

••Filippini  v.  Hewlett,  162  Cal.  Ill,  121  Pac.  376. 

"  Strong  V.  Baldwin,  154  Cal.  150,  97  Pac.  178,  129  Am.  St.  149. 
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Filippini  v.  Hewlett,  167   Cal.  Ill,  121  Pac.   376. 

Smith  V.  Cucamonga  Water  Co.,  160  Cal.  611,  117  P^.  764. 
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peal/®  Objections  to  the  pleadings  cannot  be  raised  for  the 
first  time  in  the  appellate  court.^^ 

The  appellate  court  will  not  consider  points  not  raised  in 
the  lower  court/^  nor  make  any  finding  as  to  matters  on  which 
no  issue  was  tendered." 

Findings  based  on  con.licting  evidence  will  not  be  disturbed 
on  appeal/* 

Where  in  an  equity  suit  to  determine  water  rights  the  trial 
court  has  failed  to  make  sufficiently  specific  findings,  the  ap- 
pellate court  may  reverse  and  remand  the  cause  or  itself  de- 
termine the  facts  and  direct  a  judgment  to  be  ordered  accord- 
ingly/5  In  Montana  under  Revised  Codes,  §  6253,  where  the 
evidence  in  an  action  to  determine  water  rights  is  all  before 
the  supreme  court,  that  court  will  not  order  a  new  trial  but 
will  give  such  directions  and  order  such  modifications  of  the 
decree  of  the  trial  court  as  will  finally  determine  the  contro- 
versy/® 

§  230.    Costs. 

Costs  in  suits  to  determine  water  rights  are  governed  by 
the  ordinary  rules."  Thus,  where  both  parties  are  equally  in- 
terested each  may  be  required  to  pay  half  the  costs,"  and 
where,  as  in  most  cases  of  contests  over  water  rights,  all  the 
parties  are  to  some  extent  in  the  wrong,  contending  for  more 


70 
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Caviness  v.  Rio  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 
Johnson  v.  SterUng  Irr.  Co.,  49  Colo.  482,  113  Pac.  496. 
"Ison  V.  Sturgill,  57  Ore.  109,  110  Pac.  535. 
"  Ison  V.  Sturgill,  57  Ore.  109,  110  Pac.  535. 

"Patterson  v.  Mills  (Cal.),  68  Pac.  1034;  Boulder  &  White  Rock 
Ditch  Co.  V.  Leggett  Ditch  &  Reservoir  Co.,  36  Colo.  455  86  Pac.  101; 
Johnson  v.  Sterling  Irr.  Co.,  49  Colo.  482,  113  Pac.  496;  Kenck  v.  Dee- 
gan,  45  Mont.  246,  122  Pac.  746. 

"Munsee  v.  McKellar,  39  Utah  282,  116  Pac.  1024.  The  findings  in 
this  case  were  held  insufficient. 

Bielenberg  v.  Eyre,  44  Mont.  397,  120  Pac.  243. 
See,  generally,  as  to  costs.  Hough  v.  Porter,  51  Ore.  318,  95  Pac. 
732,  98.  Pac.  1083,  102  Pac.  728. 

Stewart  v.  Austin,  50  Colo.  248,  115  Pac.  516. 
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water  than  they  are  entitled  to,  the  court  may  properly  re- 
quire each  party  to  pay  his  own  costsJ®  So,  also,  where  the 
parties  are  numerous  and  all  are  materially  benefited,  and 
an  equitable  adjustment  of  costs  would  be  difficult,  costs  will 
be  denied  to  all  parties.®® 

Where  in  an  action  to  determine  water  rights  the  defend- 
ants file  cross  complaints  and  ask  for  affirmative  relief,  the 
awarding  of  costs  is  within  the  sound  discretion  of  the  court.*^ 

The  legislature  has  no  power  to  compel  a  county  to  pay  costs 
and  attorney's  fees  in  an  action  to  settle  the  water  rights  and 
priorities  of  private  parties  when  the  county  is  not  properly 
a  party  to  the  action.®^ 

§  231.    Enforcement  and  Effect  of  Decree. 

The  court  entering  a  decree  in  a  suit  to  determine  water 
rights  has,  of  course,  power  to  enforce  its  decree.®^  Where 
a  decree  has  been  entered  settling  and  adjusting  the  rights 
of  various  parties  to  the  waters  of  a  stream,  and  enjoining 
the  use  or  appropriation  of  such  waters  other  than  as  pro- 
vided in  the  decree,  the  remedy  for  a  violation  of  the  pro- 
visions of  the  decree,  where  there  is  no  change  of  parties, 
conditions  or  interests,  is  by  an  action  at  law,  and  not  by  a 
bill  to  enforce  the  decree.®*  A  violation  of  a  decree  adjudi- 
cating water,  rights  may  also  constitute  contempt  pf  court 
and  proceeded  against  as  such.^*^ 


7> 


Ison  V.  Sturgill,  57  Ore.  109,  110  Pac.  635. 

See,  also,  Cole  v.  Logan,  24  Ore.  304,  33  Pac.  568. 

"Hough  V.  Porter,  51  Ore.  318,  102  Pac.  728. 

"  Boise  City  Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38,  77  Pac.  25,  321. 

"Bear  Lake  County  v.  Bridge,  9  Idaho  703,  75  Pac.  614,  108  Ann. 
St.  179. 

"  Tolman  v.  Casey  15  Ore.  83,  13  Pac.  669. 

See  Montezuma  Canal  Co.  v.  Smithville  Canal^Co.,  218  N.  S.  371,  37 
S.  Ct.  67  (reversing  11  Ariz.  99,  89  Pac.  512). 

"Raft  River  Land  &  Cattle  Co.  v.  Langford,  (Idaho),  46  Pac.  1024. 

"'State  v.  District  Court,  33  Mont.  267,  86  Pac.  798;  Wallace  v. 
Weaver,  47  Mont.  437,  133  Pac.  1099. 
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A  decree  awarding  to  a  parly  a  definite  quantity  of  water 
is  self -executing,  and  such  party  may  use  the  quantity  awarded 
without  an  execution,  and  this  notwithstanding  the  pendency 
of  an  appeal  from  the  decree,  where  no  stay  of  proceedings  is 
taken.  And  should  the  decree  be  reversed  and  the  quantity  of 
water  awarded  to  the  party  be  reduced,  this  does  not  render 
him  a  trespasser  for  having  taken  the  full  quantity  originally 
awarded  pending  the  appeal.  Until  the  determination  of  the 
appeal  he  has  a  right  to  assume  that  the  decree  of  the  lower 
court  is  correct,  and  merely  giving  an  undertaking  to  pay  all 
costs,  etc.,  an^  appeal  does  not  stay  the  operation  of  the  de- 
cree.^** 

Where  a  decree  in  an  adjudication  suit  is  susceptible  of  dif- 
ferent meanings  one  of  which  would  be  in  accordance  with 
the  law  by  recognizing  a  valid  appropriation  only  upon  the 
application  of  the  water  to  a  beneficial  use,  and  t)ie  others 
would  disregard  the  law  in  that  respect,  the  former  inter- 
pretation must  be  adopted.®* 

An  appropriation  does  not  confer  such  an  absolute  right  to 
the  body  of  the  water  diverted  from  the  stream  that  the  ap- 
propriator  can  allow  it  to  run  to  waste  or  prevent  others  from 
using  it  when  not  necessary  for  the  purpose  of  his  appropria- 
tion. Hence,  in  adjudication  proceedings  the  court  has  no 
power  to  decree  to  a  party  more  water  than  he  actually  needs ; 
and  a  decree  awarding  to  a  party  a  stated  number  of  inches 
of  water  will  not  be  construed  as  giving  him  thiB  right  to  such 
water  when  he  does  not  need  it.®^ 

A  right  to  the  use  of  water  acquired  by  appropriation  is 
limited  in  time  and  volume  to  the  extent  of  the  needs  of  the 


8S 


Porter  v.  Small,  62  Ore.  592,  120  Pac.  393. 

"Drach  v.  Isola,  48  Colo.  134,  109  Pac.  748;  Crawford  Clipper  Ditch 
Co.  V.  Needle  Rock  Ditch  Co.,  50  Colo.  176,  114  Pac.  655. 

As  to  the  admissability  of  evidence  on  the  question  of  the  construc- 
tion of  a  judgment  or  decree  fixing  water  rights,  see,  Hartson  v.  Dill, 
161  Cal.  137,  90  Pac.  550;  Pomona  Land  &  Water  Co.  v.  San  Antonio 
Water  Co.,  152  Cal.  618,  93  Pac.  881. 

"  Claypool  V.  O'Neill,  65  Ore.  511,  133  Pac.  349. 
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parly  in  whose  favor  such  right  is  established,  and,  hence, 
although  a  decree  awards  to  a  claimant  a  definite  amount  of 
water,  he  is  entitled  to  the  amount  awarded  only  wh^i  re- 
quired to  irrigate  the  land  to  which  it  is  to  be  applied. .  Such 
limitation  will  be  read  by  the  law  into  the  decree.*®  And  un- 
der a  decree  awarding  him  a  "constant  flow"  of  a  stated 
quantity  of  water  he  cannot  use  more  than  the  quantity 
awarded  at  any  time,*  although  he  uses  less  water  at  another 
time,  so  as  to  use  an  average  quantity  equal  to  the  constant 
flow  awarded.®® 

Where  an  appropriator  has  been  awarded  a  certain  amount 
of  water  but  for  several  years  he  has  not  used  the  full  amount, 
without,  however,  abandoning  his  right  to  the  balance  not 
used,  his  right  thereto  may  be  re-established  in  a  subsequent 
suit  by  a  junior  appropriator  to  restrain  the  prior  appropria- 
tor from  claiming  the  full  amount.®^ 

§  232.    The  Doctrine  of  Res  Judicata. 

The  decrees  of  a  court  of  competent  jurisdiction  in  a  suit 
for  the  adjudication  of  water  rights,  when  final  and  unre- 
versed, like  decrees  in  other  suits,  are  res  judicata  of  the  sub- 
ject-matter of  the  suits,  as  between  the  parties  thereto  and 
their  successors  in  interest.®^  And  this  is  true,  whether  the 
court  based  its  opinion  and  decree  upon  a  correct  or  an  erro- 
neous view  either  of  the  law  or  of  the  facts.    The  decrees  are 


"Medano  Ditch  Co.  v.  Adams,  29  Colo.  317,  68  Pac.  431;  White  v. 
Nuckolls,  49  Colo.  170,  112  Pac.  329;  Wolff  v.  Pomonia,  52  Colo.  109, 
120  Pac.  142. 

•Alhambra  Addition  Water  Co.  v.  Richardson,  96  Cal.  490,  30  Pac. 
577. 

«•  Boulder  &  White  Rock  Ditch  Co.  v.  Leggett  Ditch  &  Reservoir  Co., 
36   Colo.  455,  86  Pac.   101. 

"*  Montezuma  Canal  Co.  v.  Smithville  Canal  Co.,  218  U.  S.  371,  37 
S.  Ct.  67;  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  73;  Platte  Valley 
Irr.  Co.  V.  Central  Trust  Co.,  32  Colo.  142,  75  Pac.  391;  Lokowich  v. 
City  of  Helena,  46  Mont.  575,  129  Pac.  1013;  Neil  v.  Tolman,  12  Ore. 
289.  7  Pac.  103;  Holt  v.  City  of  Cheyenne  (Wyo.),  137  Pac.  876. 
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not  conclusive,  however,  as  to  matters  which  might  have  been 
decided  therein ;  but  only  as  to  such  matters  as  were  in  fact 
decided,  within  the  issues  raised  by  the  pleadings.®^  Nor  are 
such  decrees  binding  on  persons  who  were  not  parties 
thereto.®^ 

A  judgment  in  a  federal  court  in  a  suit  to  determine  water 
rights  is  res  ad  judicata  of  the  matters  determined  therein 
in  a  subsequent  suit  in  a  state  court  between  the  same  par- 
ties, but  it  does  not  necessarily  follow  that  the  suit  in  the  state 
court  must  abate,  for  even  though  the  federal  decree  is  res 
ad  judicata  it  would  not  deprive  the  state  court  of  jurisdic- 
tion to  enforce  the  federal  decree,  nor  is  the  federal  decree 
res  ad  judicata  as  to  matters  not  determined  thereby.®* 

§233.    Adjudication  in  the  Several  States — Arizona. 

No  special  statutory  proceec^ing  for  the  adjudication  of  wa- 
ter rights  is  in  force  in  Arizona,  and  such  rights  are  deter- 
mined by  the  courts  in  actions  of  the  ordinary  form  for  civil 
aclions.^^ 

§  234.    California. 

Until  the  establishment  of  the  mode  of  adjudication  pro- 
vided in  the  act  of  1913,  water  rights  were  determined  in 
California  by  the  courts  in  ordinary  suits,  and  many  instances 
of  such  suits  are  found  in  the  reports.    By  the  act  of  1913  it 


n 


Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  73;  Dalton  v.  Kelsey, 
58  Ore.  244,  114  Pac.  464.  See,  also,  Claypool  v.  O'Neill,  65  Ore.  511, 
133  Pac.  349.  But  see,  as  to  the  conclusiveness  of  a  former  judgment 
as  to  matters  which  might  have  been  litigated  and  decided,  Nei)  v. 
Tolmaxi,  12  Ore.  289,  7  Pac.  103  ^ 

"Windsor  Reservoir  &  Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  Colo. 
214,  98  Pac.  729;  Hackett  v.  Larimer  &  Weld  Reservoir  Co.,  48  Colo.  178, 
i09  Pac.  965;  Tucker  v.  Jones,  8  Mont.  225,  19  Pac.  571. 

"Briggs  V.  Miller  (Tex.),  147  S.  W.  633. 

•=See  Montezuma  Canal  Co.  v.  Smithville  Canal  Co.,  218  U.  S.  371, 
37  S.  Ct.  67  (reversing  11  Ariz.  99,  89  Pac.  512);  Daggs  v.  Howard 
Sheep  Co.  (Ariz.),  145  Pac.  140. 
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is  presided  that  "All  rights  granted  or  declared  by  this  act 
shall  be  ascertained,  adjudicated  and  determined  in  the  man- 
ner and  by  the  tribunals  as  provided  in  this  act/'  The  statute 
provides  that  upon  its  own  initiation  or  upon  petition  signed 
by  one  or  more  claimants  to  water  upon  any  stream,  etc.,  re- 
questing the  ascertainment  of  the  relative  rights  of  the  va- 
rious claimants  to  the  water  of  that  stream,  etc.,  it  shall  be 
the  duty  of  the  state  water  commission,  if,  upon  investigation, 
it  finds  the  facts  and  conditions  are  such  as  to  justify  it,  to 
ascertain  said  rights.  And  in  case  suit  is  brought  in  the  su- 
perior court  for  the  determination  of  water  rights,  the  case 
may,  in  the  discretion  of  the  court,  be  transferred  to  the  wa- 
ter commission  for  investigation,  as  referee.  The  details  of 
procedure  as  to  notice,  contests,  taking  testimony,  etc.,  are 
prescribed.  The  findings  of  the  commission  are  to  be  recorded 
in  its  office,  and  a  certified  copy  thereof,  together  with  the 
original  evidence,  etc.,  are  to  be  filed  with  the  clerk  of  the 
superior  court  of  the  proper  county.  After  the  filing  of  such 
evidence,  findings,  etc.,  the  same  are  to  be  received  in  the  su- 
perior court  as  prima  facie  evidence  of  the  facts,  findings,  etc., 
therein  set  forth. 

•  At  any  time  within  one  year  after  such  filing  with  the  clerk 
an  action  in  the  superior  court  may  be  brought,  upon  the  di- 
rection of  the  state  water  commission,  by  the  attorney  gen- 
eral, or  an  action  may  be  brought  in  said  court  by  any  one  or 
more  of  the  persons  whose  claims  are  affected,  for  the  final 
determination  of  the  water  rights  involved.  The  court  may 
affirm,  modify,  or  reject  the  findings  and  ascertainment  of  the 
commission  and  may  make  such  other  or  different  findings  as, 
in  its  judgment,  the  evidence  justifies. 

Upon  the  adjudication  of  the  water  rights  by  the  court  a 
certified  copy  of  the  decree  is  to  be  filed  in  the  office  of  the 
state  water  commission  and  the  commission  is  required  to  de- 
liver a  copy  to  every  party  in  the  decree  upon  demand  and  the 
payment  of  a  prescribed  fee.  The  commission  is  required  also 
to  file  a  copy  of  the  decree  in  the  office  of  the  recorder  of  each 
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county  in  which  any  portion  of  the  stream,  etc.,  is  situated. 
The  power  to  supervise  the  distribution  of  water  in  accord- 
ance  with  the  priorities  thus  established,  when  such  super- 
vision does  not  contravene  the  authority  vested  in  the  judi- 
ciary of  the  state,  is  vested  in  the  water  commission.®® 

§  235.    Colorado— -Statutory  Adjudication — Generally. 

In  Colorado  the  adjudication  of  priorities  between  irriga- 
tors has  not  been  left  to  the  ordinary  mode  of  procedure^ of 
the  courts.  In  1879  the  legislature,  finding  the  ordinary  pro- 
cesses of  law  and  the  actions  then  known  to  the  courts  too  ex- 
pensive and  also  inadequate  to  meet  the  novel  conditions  in- 
cident to  the  appropriation  of  water  for  the  purpose  of  irri- 
gation, enacted  a  statute  which,  with  the  supplemental  act  of 
1881,  furnishes  an  elaborate  system  of  procedure  for  the  set- 
tlement of  all  questions  of  priority  of  appropriation  of  water 
between  the  owners  of  ditches,  canals  and  reservoirs  takinjr 
water  from  the  same  stream  or  its  tributaries  within  the  same 
water  district.®^  The  act  of  1881  completes  and  supplements 
the  act  of  1879,  and  "the  two  together  constitute  a  complete 
system  of  procedure,  that  in  operation  has  been  found  so  salu- 
tary and  free  from  unnecessary  expense  as  to  command  the 
tacit  indorsement  of  all  subsequent  legislatures."^^ 


••  Stats  &  Arndts,  1913,  c.  586,  §§  13,  24-37. 

"  Mills'  Ann.  St.,  1912,  §§  3801-3843.  See,  generally,  as  to  the  scope 
and  effect  of  these  acts.  Union  Colony  v.  Elliott,  6  Colo.  371;  J^ichols 
V.  Mcintosh,  19  Colo.  22,  34  Pac.  278;  Sterling  Irr.  Co.  v.  Downer,  19 
Colo.  595,  36  Pac.  787;  Louden  Irr.  Canal  Co.  v.  Handy  Ditch  Co.,  22 
Colo.  102,  43  Pac.  535;  Broadmooi  Dairy  &  Live  Stock  Co.  v.  Brook- 
side  Water  &  I^ip.  Co.,  24  Colo.  541,  52  Pac.  792;  Combs  v.  Farmers' 
High  Line  Canal  &  Res.  Co.,  38  Colo.  420,  88  Pac.  396;  Ft.  Lyon  Canal 
Co;  V.  Arkansas  Valley  Sugar  Beet,  etc.  Co.,. 39  Colo  332,  90  Pac.  1023; 
Farmers'  High  Line  Canal  &  Res.  Co.  v.  Wolff,  23  Colo.  App.  570,  131 
Pac.  291;  CNeHl  v.  Northern  Colo.  Irr.  Co.,  56  Colo.  545,  139  Pac. 
536. 

"Louden  Irr.  Canal  Co.  v.  Handy  Ditch  Co.,  22  Colo.  102,  43  Pac. 
535. 

With  reference  to  the  constitutionality  of  these  statutes  Judge  Gab- 
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The  object  of  these  statutes  was  to  settle  the  priority  of 
rights  to  the  use  of  water  for  irrigation  in  the  respective  wa- 
ter districts  of  the  state.^^ 

The  acts  provide  substantially  that  whenever  any  one  or 
more  persons,  associations  or  corporations  interested  as  own- 
ers of  any  ditch,  canal  or  reservoir  in  any  water  district,  shall 
present  to  the  district  court  of  any  county  having  jurisdiction 
of  priorities  in  such  district,  or  to  the  judge  thereof  in  vaca- 
tion, a  motion,  petition  or  application  in  writing,  moving  or 
praying  said  court  to  proceed  to  the  adjudication  of  the  prior- 
ities to  the  use  of  water  for  irrigation  between  the  several 
ditches,  etc.,  in  such  district,  the  court,  or  judge  in  vacation, 
shall,  without  unnecessary  delay,  in  case  he  shall  deem  it  prac- 
ticable to  proceed  in  open  court,  appoint  a  day  in  some  regular 
or.  special  terms  of  such  court  for  commencing  to  hear  and 
take  evidence  in  such  adjudication,  and  shall  at  such  time  pro- 
ceed to  hear  all  evidence  that  may  be  offered  by  or  on  behalf 
of  any  person,  association  or  corporation  interested  in  any 
ditch,  canal  or  reservoir  in  such  district,  either  as  owner  of 
or  consumer  therefrom,  iA  support  of  or  against  any  claim  of 
priority  of  appropriation  by  means  of  any  ditch,  canal  or 
reservoir,  or  by  any  enlargement  or  extension  thereof  in  such 
district,  and,  upon  all  the  evidence  and  the  arguments  of  the 
parties  or  their  counsel,  shall  make  and  cause  to  be  entered 


bert,  in  a  recent  case,  said:  'The  waters  of  the  states  belong  to  the 
public  and  *  *  *  the  state  in  its  sovereign  capacity  had  thfe  right 
to  provide  a  reasonable  method  whereby  such  rights  might  be  adjudi- 
cated and  settled,  and  to  require  claimants  of  such  rights  to  present 
them  in  a  prescribed  manner,  within  a  prescribed  time,  and  unless 
the  law  in  this  respect  was  obeyed,  that  all  claims  not  thus  presented 
should  be  barred.  That  is  what  the  statutes  on  the  subject  of  the 
use  of  water  for  irrigation  have  provided." 

Ft.  Lyon  Canal  Co.  v.  Arkansas  Valley  Sugar  Beet  etc.,  Co.  39  Colo. 
.^32,  90  Pac.  1023. 

*f  Combs  V.  Farmers'  High  Line  Canal  &  Reservoir  Co.,  38  Colo. 
420,  88  Pac.  396. 

See,  also  Farmers'  Union  Ditch  Co.  v.  Rio  Grande  Canal  Co.,  37 
Colo.   512,  86  Pac.   1042. 
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a  decree  determining  and  establishing  the  several  priorities 
concerning  which  testimony  shall  have  been  offered. 
.  Parties  owning  or  claiming  any  interest  in  any  ditch,  canal, 
or  reservoir  within  any  water  district  are  required  to  file  with 
the  clerk  of  the  district  court  having  jurisdiction  a  statement 
of  claim^®®  under  oath  containing  their  names  and  addresses, 
the  name  ahd  general  description  of  any  ditch,  canal  or  reser- 
voir claimed,  the  name  of  the  stream  from  which  its  supply  of 
water  is  drawn,  the  date  of  appropriation  by  original  construc- 
tion, or  by  enlargement  or  extension,  the  amount  of  water 
claimed,  the  capacity  of  the  ditch,  canal  or  feeder,  and  the 
number  of  acres  lying  under  and  being  or  proposed  to  be  irri- 
gated by  water  from  such  ditch,  canal  or  reservoir.  No  per- 
son, association  or  corporation  representing  any  ditch,  canal 
or  reservoir  is  permitted  to  give  or  offer  any  evidence  before 
a  referee  until  such  statement  be  filed  by  him  or  them. 

The  district  court,  or  judge  thereof  in  vacation,  has  power 
to  make  such  orders  and  rules  as  may  be  necessary  and  ex- 
pedient touching  the  proceedings  in  court  or  before  a  referee. 

Notice  of ,  proceedings^°^  is  required  to  be  given  to  air  par- 
ties interested  and  provision  is  made  for  a  review  and  reargu- 
ment  of  decrees  rendered,  and  also  for  appeals  therefrom  to 
the  supreme  court.  The  statute  also  provides  for  adjudica- 
tion before  a  referee  where  the  court  or  judge  to  whom  appli- 
cation is  made  deems  it  impracticable  or  inexpedient  to  pro- 
ceed in  open  court. 

The  act  of  1899  and  subsequent  statutes  providing  proceed- 
ings for  changing  the  point  of  diversion  of  water  have  become 
a  part  of  the  general  adjudication  statutes,  and  the  right  to 


uo 


The  statement  of  claim  may  be  made  by  any  one  of  the  owners. 
Putnam  v.  Curtis,  7  Colo.  App.  441,  43  Pac.  1056;  Park  v.  Park,  45 
Colo.  347,  101  Pac.  403. 

"•*As  to  what  is  sufficient  notice,  see  Doll  v.  McEllen,  21  Colo.  App.  7, 
121  Pac.  149.  And  see.  Farmers'  Union  Ditch  Co.  v.  Rio  Grande  Canal 
Co.,  37  Colo.  512,  86  Pac.  1042. 

Want  of  proper  service  may  be  waived.    In  re  German  Ditch  &  Res- 
ervoir Co.,  56  Colo.  252,  139  Pac.  2. 
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change  the^  point  of  diversion  cannot  be  exercised  until  a 

decree  therefor  has  been  obtained  in  the  statutory  proceed- 
.ings.^«2 

§  236.    Nature  of  Adjudication  Proceedings. 

A  statutory  proceeding  to  adjudicate  priorities  under  these 
acts  is  not  an  ordinary  civil  action  or  proceeding,  but  is  a 
proceeding  sui  generis,  to  which  the  rules  governing  ordinary 
civil  actions  are  not  always  applicable.^®^  It  is  also  spoken  of 
as  in  the  nature  of  a  proceeding  in  rem.  ^°*  The  statutes  are 
in  the  nature  of  police  regulations,  to  secure  the  orderly  dis- 
tribution of  water  for  irrigation  purposes.^®* 

Under  the  statutory  proceedings  all  adjudications  in  the 
same  water  district  are  connected,  and  each  subsequent  hear- 
ing or  adjudication  is  supplementary  of  the  original  proceed- 
ing. This  is  apparent  from  the  statutory  provision  for  num- 
bering and  dating  each  subsequent  decree  with  reference  to 
former  decrees.  And  the  district  court  must  take  judicial 
notice  of  the  records  of  its  former  decrees  in  the  district."* 

§  237.    What  Priorities  May  be  Determined. 

The  acts  originally  provided  for  the  adjudication  of  pri- 
orities of  water  rights  for  irrigation  purposes  only,  and  the 
statutory  proceedings  could  not  be  resorted  to  for  the  pur- 
pose of  determining  the  claims  of  parties  to  the  use  of  water 
for  domestic  or  other  purposes.^°^    But  by  the  act  taking  effect 


*~  Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  Wolff,  23  Colo.  App. 
570,   131   Pac.  291. 
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Sterling  Irr.   Co.  v.  Downer,  19   Colo.   595,  .36  Pac.  787;   Doll   v. 
McEllen,  21  Colo.  App.  7,  121  Pac.  149. 

Louden  Irr.  Canal  Co.  v.  Downer,  23  Colo.  102,  43  Pac.  535. 
Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pac.  1028;   Combs  v.  Farmers'  High  Line  Canal  &  Reservoir 
Co.,  38  Colo.  420,  88  Pac.  396. 
'"•Doll  V.  McEllen,  21  Colo.  App.  7,  121  Pac.  149. 
**'  Platte  Water  Co.  v.  Northern  Colo.  Irr.  Co.,  12  Colo.  525,  21  Pac. 
711;' Doll  V.  McEllen,  21  Colo.  App.  7,  121  Pac.  149. 
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July  11,  1903,  provision  was  made  for  the  adjudication  of 
water  rights  for  other  purposes  than  irrigation.^*^' 

The  adjudication  acts  provide  a  statutory  proceeding  for 
the  purpose  of  settling  the  priority  of  right  to  the  use  of  water 
between  ditches  taking  water  from  the  natural  stream,  and 
nothing  else  can  be  adjudicated  therein. ^^^ 

An  adjudication  of  priorities,  within  the  meaning  of  the 
irrigation  acts,  is  the  judicial  determination  of  the  claims  of 
different  parties  to  the  use  of  water  for  irrigation  within  the 
same  water  district.  The  acts  provide  for  a  separate  adjudi- 
cation of  priorities  for  each  district,  but  not  for  the  settlement 
of  priorities  beyond  the  limits  of  the  district."^  And  where  a 
district  is  divided,  by  an  act  of  the  legislature  without  any 
saving  clause,  during  the  pendency  of  adjudication  proceed- 
ings, a  new  proceeding  becomes  necessary  in  the  new  district 
for  the  adjudication  of  the  rights  of  all  parties  having  ditches 
in  the  new  district."^ 

The  adjudication  statutes  were  not  intended  to  have,  and 
do  not  have,  any  application  beyond  the  limits  of  the  state; 
and  where  a  ditch  has  its  point  of  diversion  in  Colorado,  but 
extends  into  another  state  or  territory,  carrying  water  for  the 
irrigation  of  lands  lying  in  such  state  or  territory,  priorities 
will  not  be  decreed  to  such  ditch  in  a  proceeding  under  the 
statute  for  the  irrigation  of  such  lands."* 

Proceedings  under  the  adjudication  act  are  for  the  sole  pur- 
pose of  ascertaining  and  adjudicating  the  priorities  of  right 
to  the  use  of  water  between  the  several  ditches,  canals  and 
reservoirs  in  the  same  water  district.    The  statute  invests  the 


""See  Doll  v.  McEllen,  21  Colo.  App.  7,  121  Pac.  149. 

'••Harris  v.  Feamley,  51  Colo.  317,  117  Pac.  162;  56  Colo.  243,  138 
Pac.  541;  Snyder  v.  Colorado  Gold  Dredging  Co.  (Colo.  1915),  147  Pac. 
330. 

"•As  to  the  force  of  decrees  in  other  districts,  see  Ft.  Lyon  Canal 
Co.  V.  Arkansas  Valley  Sugar  Beet,  etc.,  .Co.,  39  Colo.  332,  90  Pac.  1023; 
O'Neill  V.  Northern  Colorado  Irr.  Co.,  56  Colo.  545,  139  Pac.  536. 

"*  Sterling  Irr.  Co.  v.  Downer,  19  Colo.  595,  36  Pac.  787. 

"*  Lamson  v.  Vailes  27  Colo.  201,  61  Pac.  231. 
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court  with  jurisdiction  to  establish  the  rank  of  the  several 
ditches,  etc.,  with  relation  to  each  other,  based  upon  the  dif- 
ferent dates  of  appropriation,  the  quantity  of  water  appro- 
priated, and  the  means  employed  to  utilize  it,  and  to  award 
to  each  the  priority  to  which  it  may  be  entitled;  but  it  does 
not  authorize  inquiry  into  the  relative  rights  of  co-claimants 
in  the  same  ditch,  or  any  adjustment  of  their  disputes  among 
themselves.  The  decree  is  intended  to  settle  the  priority  and 
extent  of  appropriation  of  each  ditch,  but  not  to  designate  the 
person  or  persons  entitled  to  the  control  of  the  ditch  or  the  use 
of  the  water  appropriated  thereby."' 

But  while  the  decree  is  nominally  in  favor  of  the  ditch,  it 
is,  of  course,  for  the  benefit  of  those  who  own  the  w^ater  rights, 
and  the  owner  of  the  ditch  is  regarded  in  the  adjudication  pro- 
ceedings as  the  representative  of  the  consumers  under  the 
ditch.  Thus,  in'  an  adjudication  proceeding  brought  by  an 
irrigation  company,  while  the  rights  of  the  consumers  to  the 
use  of  water  are  distinct  and  independent  of  the  rights  of 
the  carrier,  which  transports  the  water  for  hire,  yet  it  is 
the  combined  acts  of  the  carrier  and  consumer  which  consti- 
tute the  completed  appropriation  for  which  the  decree  is  ren- 
dered, and  hence  the  decree  embodies  not  only  the  rights  of 
the  carrier,  whatever  they  may  be,  but  also  the  rights  of  the 
consumers."* 

In  Colorado  actions  are  brought  between  individual  claim- 
ants to  establish  as  between  themselves  ditch  and  water  rights. 
These  actions  are  governed  by  the  ordinary  rules  governing 


"*  Oppenlander  v.  Left  Hand  Ditch  Co.,  18  Colo.  142,  31  Pac.  854; 
Putnam  v.  Curtis,  7  Colo.  App.  437,  43  Pac.  1056;  Hallett  v.  Carpenter, 
r.7  Colo.  30,  86  Pac.  317;  Evans  v.  Swan,  38  Colo.  92,  88  Pac.  149 
(citing  the  text);  O'Neil  v.  Ft.  Lyon  Canal  Co.,  39  Colo.  487,  90  Pac. 
849;  Woods  v.  Sargent,  43  Colo.  268,  95  Pac.  932;  Rollins  v.  Feamley, 
45  Colo.  319,  101  Pac.  345;  Park  v.  Park,  45  Colo.  347,  101  Pac.  403; 
Central  Trust  Co.  v.  Culver,  23  Colo.  App.  317,  129  Pac.  253. 

"*  Combs  V.  Farmers'  High  tine  Canal  &  Reservoir  Co.,  38  Colo.  420, 
88  Pac.  396. 

See,  also,  O'Neill  v.  Ft.  Lyon  Canal  Co.,  39  Colo.  487,  90  Pac.  849. 
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civil  actions."^  And  it  has  been  held  that  the  rights  of  the 
respective  parties  must  be  determined  in  an  appropriate  action 
brought  for  that  purpose  and  not  in  a  proceeding  to  modify 
or  amend  a  decree  fixing  the  priorities  of  the  ditch  as  such.*^* 
And  the  rights  of  the  several  parties  must  be  determined  by 
the  extent  of  their  respective  appropriations  at  the  time  of  the 
adjudication  decree,  and  in  an  action  to  determine  their  re- 
spective priorities  the  testimony  taken  before  the  referee  in 
the  adjudication  proceedings  is  competent  evidence."^  After 
the  priorities  to  which  a  ditch  is  entitled  have  been  determined 
in  the  statutory  proceeding,  the  pro  rata  interests  of  the  sev- 
eral owners  of  the  ditch  may  be  determined  in  one  proceeding, 
as  in  a  proceeding  to  change  the  point  of  diversion  or  use  of 
the  water  to  which  an  owner  is  entitled.^^^ 

§  238.    Jurisdiction  of  Courts. 

Prior  to  the  acts  of  1879  and  1881,  the  district  courts  of 
the  state  were  by  the  state  constitution  clothed  with  original 
jurisdiction  of  all  causes,  both  at  law  and  in  equity, ^^®  and 
they  therefore  had  full  and  complete  jurisdiction  to  hear  and 
determine  water  priorities.  By  the  act  of  1879,  jurisdiction 
for  the  purpose  of  hearing,  adjudicating  and  settling  all  ques- 
tions concerning  the  priority  of  appropriation  of  water  be- 
tween ditch  owners  drawing  water  from  the  same  stream  or 
its  tributaries  within  the  same  water  district,  and  all  other 
questions  of  law  and  of  right  growing  out  of  or  involved  in  or 
connected  therewith,  is  vested  exclusively  in  the  district  court 
of  the  proper  county.    Where  a  water  district  extends  into 


""^  See  post,  §  245. 

For  examples,  see  Johnson  v.  Sterling  Irr.  Co.,  49  Colo.  482,  113  Pac. 
496;  Wolff  V.  Pomponia,  52  Colo.  109,  120  Pac.  142;  Comstock  v.  Lari- 
mer &  Weld  Reservoir  Co.  (Colo.),  145  Pac.  700. 

""Evans  v.  Swan  38  Colo.  92,  88  Pac.  149. 

"'Woods  v.  Sargent,  43  Colo.  268,  95  Pac.  932. 

^"Hallett  V.  Carpenter,  37  Colo.  30,  86  Pac.  317,  distinguishing  Put- 
nam V.  Curtis,  7  Colo.  App.  437,  43  Pac.  1056. 

"•Const.  Colo.  art.  6,  §  11. 
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two  or  more  counties,  the  district  court  of  the  county  in  which 
the  first  regular  term  after  the  first  day  of  December  in  each 
year  shall  soonest  occur  shall  be  the  proper  county  in  which 
to  commence  proceedings;  but  where  such  proceedings  shall 
be  once  commenced  by  the  entry  of  an  order  appointing  a 
referee,  such  court  shall  thereafter  retain  exclusive  jurisdic- 
tion of  the  whole  subject  until  final  adjudication  thereof  is 
had.^20  Tj^^  ^^^  q£  j^gyg  ^^^  j^gg-^  y^QYQ  passed  for  the  pur- 
pose of  establishing  a  system  of  procedure  whereby  the  appro- 
priators  of  water  on  any  particular  stream  could  have  their 
priorities  and  rights  determined  in  one  proceeding,  and  they 
do  not  attempt  to  limit  or  extend  the  jurisdiction  of  the  dis- 
trict court  as  to  such  rights.^^i 

Where  a  district  court  of  one  county  acquires  jurisdiction  of 
a  suit  for  the  adjudication  of  priorities  by  the  commencement 
of  proceedings  therein,  such  court,  by  the  express  provision  of 
the  statute,  as  above  stated,  has  exclusive  jurisdiction,  and 
the  district  court  of  another  county  in  the  same  water  dis- 
trict has  no  jurisdiction  of  the  cause.^^^  But  one  who  has  been 
a  party  to  adjudication  proceedings  in  the  district  court  of  one 
county,  and,  without  in  any  manner  questioning  the  jurisdic- 
tion of  that  court  to  entertain  the  proceedings,  has  submitted 
to  the  adjudication  of  his  rights  therein,  and  has  for  several 
years  enjoyed  the  right  then  decreed  to  him,  will  not  be  per- 
mitted, in  a  subsequent  action  in  another  county  in  the  same 
district,  to  question  the  jurisdiction  of  the  former  court,  on 
the  ground  that  proceedings  had  previously  been  instituted  in 
the  court  in  which  the  later  action  was  brought.^^^ 


"^  Mills'  Ann.  St.,  1912,  §  3802. 

*"  Broadmoor  Dairy  &  Live  Stock  Co.  v.  Brookside  Water  &  Imp. 
Co.,  24  Colo.  541,  52  Pac.  792;  Kerr  v.  Bums,  42  Colo.  285,  93  Pac. 
1120. 

'^  Louden  Irr.  Canal  Co.  v.  Handy  Ditch  Co.,  22  Colo.  102,  43  Pac. 
535;  Presbyterian  College  v.  Poole,  25  Colo.  50,  52  Pac.  1103. 

See,  also.  Consolidated  Home  Supply  Ditch,  etc.,  Co.  v.  New  Love- 
land  &  Greeley  Irr.,  etc.  Co.,  27  Colo.  521,  62  Pac.  364. 

**  Handy  Ditch  Co.  v.  South  Side  Ditch  Co.,  26  Colo.  333,  58  Pac.  30. 
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§  239.    Parties— Pleadings. 

Any  person  whose  rights  may  be  affected  by  an  adjudica- 
tion of  priorities  is  entitled  to  be  made  a  party  to  the  proceed- 
ings."* The  object  of  the  adjudication  acts  is  to  provide  a 
method  whereby  all  the  rights  involved  may  be  determined  in 
one  adjudication  in  which  all  persons  interested ' in  the  dis- 
trict in  this  respect  have  a  right  to  participate.  To  this  end 
the  definition  of  the  term  party  should  not  be  limited  to  one 
who  has  notice  of  the  proceedings  and  appears  therein  and 
offers  proof  and  gets  a  decree.  One  is  a  party  to  the  pro- 
ceedings who  has  due  notice  thereof,  or  who  appears  therein, 
or  files  his  statement  of  claim ;  and  the  fact  that  he  does  not 
see  fit  to  oflfer  proof  in  support  thereof,  or  fails  to  have  his 
right  adjudicated  does  not  prevent  him  from  being  as  much 
a  party  to  the  proceeding  as  though  he  offered  proofs  and 
obtained  a  decree  for  his  claimed  priorities.^^^ 

In  a  suit  to  determine  priorities  of  right  to  the  use  of  water 
for  irrigation,  whether  the  suit  be  the  statutory  proceeding  or 
a  suit  in  equity,  it  is  not  sufficient  for  tl^e  plaintiff  to  allege  in 
his  complaint  merely  that  he  has  the  priority  of  right.  This 
is  a  legal  conclusion.  He  must  specifically  aver  all  the  sub- 
stantive facts  necessary  to  constitute  such  priority.  The  com- 
plaint should  further  state  the  capacity  of  the  irrigation 
works,  and  the  quantity  of  water  appropriated  thereby,  and 
applied  to  a  beneficial  use,  with  such  definiteness  that  a  decree 
may  be  based  upon  it.^^® 

A  decree  in  adjudication  proceedings  which  goes  beyond  the 
prayer  of  the  petition  is  fatally  defective,  as  where  upon  a 
petition  for  an  adjudication  of  a  priority  right  to  the  use  of 
water  for  "irrigation  and  domestic  purposes,'*  the  decree 


"*  Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278. 

"•Crippen  v.  X.  Y.  Irr.  Ditch  Co.,  32  Colo.  455,  76  Pac.  797;  In  re 
German  Ditch  &  Res.  Co.,  56  Colo.  252,  139  Pac.  2. 

*"•  Church  V.  Stillwell,  12  Colo.  App.  43,  54  Pac.  395.  See,  also,  Farm- 
ers' High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  21 
Pac.  1028. 
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awards  a  right  to  the  use  of  water  for  the  purposes  prayed  for 
and  in  addition  thereto  for  "other  beneficial  purposes."*" 

§  240.    Proceedings  Before  Referee. 

If  for  any  cause  the  judge  of  the  district  court  to  whom 
application  is  made  for  an  adjudication  of  water  rights  shall 
deem  it  impracticable  or  inexpedient  to  proceed  to  hear  the 
evidence  in  open  court,  he  shall  make  an  order  appointing  a 
referee  before  whom  the  adjudication  proceedings  shall  be  had. 
The  referee  is  required  to  give  notice  to  interested  parties  of 
a  time  and  place  for  a  hearing  appointed  by  him,  and  is  em- 
powered to  administer  oaths  to  witnesses,  issue  subpoenas,  re- 
quire the  presence  of  witnesses,  take  and  hear  testimony,  and, 
generally,  to  exercise  judicial  powers  in  the  premises.  Upon 
closing  the  testimony  it  is  the  duty  of  the  referee  to  examipe 
all  the  testimony  and  proofs,  and  make  an  abstract  of  the 
same,  to  make  separate  findings  of  the  facts  connected  with 
each  ditch,  etc.,  touching  which  evidence  shall  have  been 
offered,  and  to  prepare  a  draft  of  a  decree  in  accordance  with 
such  findings,  similar  to  the  decrees  entered  by  the  court  in 
such  proceedings,  and  to  return  and  file  his  report,  with  the 
evidence,  abstract,  findings  and  decree,  with  the  clerk  of  the 
court.  The  report  is  then  heard  and  determined  by  the  court, 
any  interested  party  having  the  privilege  of  appearing  and 
excepting  to  any  matter  in  the  findings  or  decree.  After  the 
hearing  the  court  causes  the  decree,  or  a  modification  thereof, 
or  a  new  decree,  as  it  shall  determine,  to  be  entered  of  rec- 
ord."® The  decree  of  the  referee  may  be  modified  for  error 
committed  by  him  in  his  judgment  upon  the  weight  of  the 
testimony."® 

Where  a  judge  has  appointed  a  referee  to  take  testimony, 


*''Doll  V.  McEllen,  21  Colo.  App.  7,  121  Pac.  149. 
**  Mills'  Ann.  St.,  1912,  §§  3814—3829. 


As  to  liability  for  fees  of  referee,  see  Board  of  Comrs.  of  Larimer 
County  V.  Annis,  54  Colo.  331,  130  Pac.  1019. 
Dorr  V.  Hammond,  7  Colo.  79,  1  Pac.  693. 


13!) 
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and  has  made  certain  rules,  in  the  exercise  of  his  judicial  dis- 
cretion, for  the  government  of  the  referee  in  the  premises,/ a 
writ  of  mandamus  will  not  be  allowed  to  compel  the  judge  to 
make  other  or  further  rules,  on  the  ground  that  those  made 
are  inadequate  to  carry  out  the  intent  of  the  act.^*® 

It  being  the  duty  of  the  referee  to  take  and  file  the  testi- 
mony with  the  clerk  of  the  court  and  the  duty  of  the  clerk 
to  preserve  the  files  intact,  when  tejstimony  so  taken  and  filed 
is  introduced  in  an  action  to  determine  the  respective  pri- 
orities of  the  several  owners,  it  will  be  presumed  that  these 
officers  did  their  duty  and  that  the  files  contain  the  entire 
record,  in  tiie  absence  of  evidence  to  the  contrary."^ 

§  241.    The  Decree. 

After  hearing  the  testimony,  and  arguments  of  the  parties 
or  their  counsel,  and  determining  the  matters  put  in  evidence, 
the  court  is  required  to  make  and  cause  to  be  entered  a  decree 
determining  and  establishing  the  several  priorities  of  right  by 
appropriation  of  water  of  the  several  ditches,  canals  and  reser- 
voirs in  the  water  district,  concerning  which  testimony  shall 
have  been  offered,  each  according  to  the  time  of  its  construe- 
tion  and  enlargement,  or  enlargements  or  extensions,  desig- 
nating the  amount  of  water  appropriated  in  each  case  by  cubic 
feet  per  second  of  time,  if  the  evidence  shall  show  sufficient 
data  to  ascertain  such  cubic  feet,  and,  if  not,  by  width,  depth 
and  grade,  and  such  other  description  as  will  most  certainly 
and  conveniently  show  the  amount  of  water  intended  as  the 
capacity  of  such  ditch,  canal  or  reservoir. 

Each  interested  party  is  entitled  to  receive  from  the  clerk, 
on  payment  of  a  reasonable  fee  therefor,  a  certificate  under 
seal,  showing  the  priority  decreed  to  him,  which  certificate  is 
to  be  exhibited  to  the  water  commissioner  of  the  disis'ict,  who 
shall  make  an  abstract  thereof  in  a  book,  and  shall  constitute 


130 
131 


Union  Colony  v.  Elliott,  5  Colo.  371. 
Woods  V.  Sargent,  43  Colo.  268,  95  Pac.  982. 
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his  warrant  of  authority  for  regulating  the  flow  of  water  in 
relation  to  that  particular  ditch,  canal  or  reservoir.  Said  cer- 
tificate shall  also  be  recorded  in  the  records  of  each  county 
into  which  the  ditch,  canal  or  reservoir  to  which  it  relates 
shall  extend,  and  the  certificate  of  record  thereof,  or  a  duly 
certified  copy  of  such  record,  shall  be  prima  fade  evidence  of 
so  much  of  the  decree  as  shall  be  recited  therein."^ 

The  decrees  rendered  in  adjudication  proceedings,  it  should 
be  noted,  do  not  purport  to  grant  any  new  property  rights, 
but  leather  embody,  in  permanent  form,  the  evidence  of  those 
previously  acquired.^^^  The  rights  are  acquired  only  by  a  law- 
ful appropriation,  and  are  measured  by  the  extent  of  such 
appropriation;  and  the  decree  must  award  these  rights  in 
accordance  with  the  testimony  offered  in  support  of  each 
claim,  and  the  law  governing  the  appropriation  of  water.^" 
No  one  is  entitled  to  have  a  priority  adjudged  him  for  more 


'^^  Mills'  Ann.  St.,  1912,  §§  3807,  3809.  It  is  further  provided  that 
"the  court  in  making  such  a  decree,  as  aforesaid,  shall  number  the 
several  ditches  and  canals  in  the  water  district,  concerning  which  ad- 
judication is  made,  in  consecutive  order,  according  id  priority  of  ap- 
propriation of  water  thereby  made  by  the  original  construction  thereof, 
as  near  as  may  be,  having  reference  to  the  date  of  each  decree  as 
rendered,  and  shall  also  number  the  reservoirs  in  like  manner,  sepa- 
rately from  ditches  a;id  canals,  and  shall  further  number  each  sev- 
eral appropriation  of  water  consecutively,  beginning  with  the  oldest 
appropriation,  without  respect  to  the  ditches  or  reservoirs  by  means 
of  which  such  appropriations  were  made,  whether  such  appropriation 
shall  have  been  made  by  means  of  construction,  extension  or  enlarge- 
ment, which  number  of  each  ditch^  canal  or  reservoir,  together  with 
the  number  or  numbers  of  any  appropriations  of  water  held  to  have 
been  made  by  means  of  the  construction,  extension  or  enlargement 
thereof,  shall  be  incorporated  in  said  decree  and  certificate  of  the  clerk, 
to  be  issued  to  the  claimants,  as  provided  in  section  one  of  this  act, 
so  as  to  show  the  order  of  priority  of  such  ditch  or  canal,  and  of  such 
reservoir,  and  also  of  such  successive  appropriation  of  water  pertain- 
ing thereto,  for  the  information  of  the  watei*  commissioner  of  the  dis- 
trict in  distributing  water;  such  numbering  to  be  as  near  as  may  be 
having  reference  to  date  of  decrees  as  rendered."    §  3813. 

"'Alamosa  Creek  Canal  Co.  v.  Nelson,  42  Colo.  140,  93  Pac.  1112. 
(Water  rights  evidenced  by  a  decree  may  be  lost  by  abandonment.) 

"*  New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  857  40  Pac.  989. 
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water  than  he  has  actually  appropriated,  nor  for  more  than 
he  actually  needs.  Priority  of  right  must  be  limited  by  each 
of  these  considerations.^^^ 

Decrees  in  adjudication  proceedings  are  in  rem  and  not  in 
personam  and  interference  with  the  water  commissioner  in 
distributing  water  according  to  such  decrees  is  not  contempt 
of  court,  though  the  commissioner  is  invested  with  the  powers 
of  a  constable  and  may  arrest  persons  interfering  with  him 
in  the  discharge  of  his  official  duties.^^® 

The  district  court  has  no  authority  in  an  adjudication  pro- 
ceeding to  give  any  definite  decree  in  favor  of  a  ditch  not  then 
completed ;  and  if  such  decree  should  be  entered,  it  seems  that 
the  court  would  require  not  only  that  the  ditch  be  completed, 
but  that  the  water  running  through  it  be  actually  applied  to 
a  beneficial  use  before  awarding  to  it  any  priority.^^^  To  con- 
stitute a  valid  appropriation  of  water,  the  water  diverted 
must,  of  course,  be  applied  within  a  reasonable  time  to  a  bene- 
ficial use,  and  the  existence  of  this  fact  must  be  ascertained 
from  the  evidence  before  any  priority  can  be  awarded  to  a 
ditch.^^®  It  is  not  necessary,  however,  that  the  decree  shall 
state  upon  its  face  that  the  water  appropriated  was  applied 
to  a  beneficial  use.^^®  And  it  has  been  held  that  the  court  may 
fix  the  date  of  the  priority  of  a  canal  begun  but  not  completed 
at  the  time  the  decree  is  rendered,  though  the  better  practice 
would  seem  to  be  to  withhold  the  decree  as  to  all  points  until 


""  Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278. 
"••Roberson  v.  People,  40  Colo.  119,  90  Pac.  79. 


Water  Supply  &  Storage  Co.  v.  Tenney,  24  Colo.  344,  51  Pac.  505. 
See,  also,  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24 
Colo.  322,  51  Pac.  496. 

The  awarding  of  priorities  to  ditches  in  excess  of  the  amount  of 
water  actually  appropriated  at  the  time,  is  error.  Ft.  Morgan  Land 
&  Can.  Co.  V.  South  Platte  Ditch  Co.,  18  Colo.  1,  30  Pac.  1032,  36  Ann. 
St.  259. 

"•See  Woods  v.  Sargent,  43  Colo.  268,  95  Pac.  932. 

"•  Broadmoor  Dairy  &  Live  Stock  Co.  v.  Brookside  Water  &  Imp. 
Co.,  24  Colo.  541,  52  Pac.  792. 
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the  ditxjh   is   finished   and   the   water  actually   beneficially 
applied.  ^*° 

The  failure  of  the  court  to  follow  the  statute  in  the  number- 
ing of  the  ditches  and  in  awarding  the  priorities  is  a  mere 
irregularity  and  does  not  invalidate  the  decree."^  Nor  is  the 
decree  necessarily  void  because  it  is  silent  as  to  the  number  of 
acres  of  land  lying  under  the  ditch,  whei*e  the  extent  of  the 
appropriation  can  be  determined  from  the  other  recitals  of  the 
decree  taken  in  connection  with  the  recitals  as  to  acreage  con- 
tained in  the  statement  of  claims  filed  by  the  parties  as  re- 
quirqd  by  the  statute. ^'*= 

§  242.     Conclusiveness  of  Decree. 

Since  the  obiect  of  the  adjudication  acts  is  to  settle  the 
priorities  to  the  use  of  water,  the  determination  of  the  court 
as  to  matters  properly  embodied  in  its  decree,  unless  the  pro- 
ceedings be  reopened  in  the  manner  and  within  the  time  pro- 
vided in  the  act,  is  res  judicata  between  the  parties,  and  the 
proceedings  cannot  be  reopened  by  one  of  the  parties,  in  the 
absence  of  proof  of  fraud,  for  the  purpose  of  making  any 
material  change  or  correction  in  the  decree.^*^    "To  hold  other- 


""  In  re  Priorities,  33  Colo.  270,  80  Pac.  891. 

'"  Lake  Fork  Ditch  Co.  v.  Haley,  28  Colo.  513,  67  Pac.  158. 

"'Bates  V.  Hall,  44  Colo.  360,  98  Pac.  3. 

^^'New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357,  40  Pac.  989; 
Louden  Irr.  Canal  Co.  v.  Handy  Ditch  Co.,  22  Colo.  102,  43  Pac.  535; 
Boulder  &  Weld  County  Ditch  Co.  v.  Lower  Boulder  Ditch  Co.,  22 
Colo.  115,  43  Pac.  540;  Farmers'  Independent  Ditch  Co.  v.  Agricul- 
tural Ditch  Co.,  22  Colo.  513,  45  Pac.  444;  Montrose  Canal  Co.  v. 
Loutsenhizer  Ditch  Co.,  23  Colo.  233,  48  Pac.  532;  Water  Supply  & 
Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24  Colo.  322,  51  Pac.  496; 
Platte  Valley  Irr.  Co.  v.  Central  Trust  Co.,  32  Colo.  102,  75  Pac.  391; 
Farmers'  Union  Ditch  Co.  v.  Rio  Grande  Canal  Co.,  37  Colo.  512,  86 
Pac.  1042;  O'Brien  v.  King,  41  Colo.  487,  92  Pac.  945;  Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  Colo.  140  93  Pac.  1112;  Broad  Run  Irr.  Co.  v. 
Denel  &  Snyder  Improvement  Co.,  47  Colo.  473,  108  Pac.  755. 

An  adjudication  decree  settles  all  matters  and  questions  necessary 
to  constitute  a  complete  appropriation. 

Ironstone  Ditch  Co.  v.  Ashenfelter,  57  Colo.  81,  140  Pac.  177. 
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wise,"  said  Judge  Gabbert,  "would  render  the  title  to  water 
rights,  although  fixed  by  adjudication  proceedings,  of  that 
uncertain  nature  that  they  would  be  of  little  value."^**  Thus, 
a  mistake  in  the  carrying  capacity  of  a  ditch,  as  determined 
by  a  decree,  cannot  be  corrected  in  a  collateral  proceeding 
after  the  statutory  time  for  reformation  or  review  in  the  court 
of  original  jurisdiction,  or  for  taking  an  appeal,  has  elapsed."" 
So,  also,  a  determination  as  to  the  quantity  of  water  to  which 
parties  to  the  adjudication  proceedings  are  entitled  is  res 

But  the  decree  is  not  res  judicata  as  to  matters  not  properly 
included  therein.  Thus,  since  decrees  under  these  acts  are 
not  intended  to  determine  the  person  or  persons  entitled  to 
the  use  of  the  water  appropriated,  but  only  the  relative  pri- 
ority pertaining  to  each  ditch,  such  a  decree  is  not  res  judi- 
cata as  to  the  party  or  parties  entitled  to  the  control  of  a  par- 
ticular ditch,  or  to  the  use  of  water  conveyed  through  the 
same,  but  only  as  to  the  priority  and  amount  of  appropria- 
tion of  such  ditch."^ 

The  decrees  rendered  in  adjudication  proceedings  are  not 
res  judicata  as  to  persons  not  parties  to  the  proceedings."® 

Decrees  entered  under  the  adjudication  acts,  while  not  con- 
clusive as  between  the  different  water  districts,  until  found 
otherwise  in  some  appropriate  proceeding)  are  to  be  treated 
by  the  superintendents  of  irrigation,  charged  with  the  duty 
of  distributing  water  according  to  the  decrees  rendered,  with- 


***in  Farmers'  Union  Water  Ditch  Co.  v.  Rio  Grande  Canal  Co.,  37 
Colo.  512,  86  Pac.  1042. 

***Water  Supply  &  Storage  Go.  v.  Larimer  &  Weld  Irr.  Co.,  24  Colo. 
322,  51  Pac.  496. 

**•  Boulder  &  Weld  County  Ditch  Co.  v.  Lower  Boulder  Ditch  Co., 
22  Colo.  116,  43  Pac.  540. 

"' Oppenlander  v.  Left  Hand  Ditch  Co.,  18  Colo.  142,  31  Pac.  854; 
Park  V.  Park  45  Colo.  347,  101  Pac.  403. 

'**  Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278.  See,  also,  Lower 
Latham  Ditch  Co.  v.  Louden  Irr.  Canal  Co.,  27  Colo.  267,  60  Pac.  629, 
83  Ann.  St.  80;  In  re  German  Ditch  &  Res.  Co.,  56  Colo.  282,  139  Pac.  2. 


\ 
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out  reference  to  the  water  district  in  which  such  decrees  are 
found,  as  prima  facie  correct,  and  he  must  be  governed  there- 
by and  distribute  the  water  accordingly.^*® 

The  general  statutory  decree  is  required  to  be  entered  in  the 
judgment  book  of  the  court,  and  as  thus  spread  upon  the  rec- 
ords, it  is  the  best  evidence  of  what  was  adjudicated  in  the 
proceeding.  If  it  is  different  from  the  decree  as  reported  by 
the  referee,  the  presumption  is  that  the  latter  was  modified 
by  the  court  after  the  report  was  filed  and  before  the  entry 
was  made.  If  the  decree  as  entered  is  different  from  the  de- 
cree as  actually  pronounced,  those  making  such  contention 
should  make  the  entry  speak  the  truth;  until  it  is  so  cor- 
rected it  is  binding  on  all  the  parties  and  prevails  over  the 
decree  as  actually  approved  by  the  court.^^®  A  decree  not  void 
on  its  faclB  is  not  subject  to  collateral  attack  for  irregulari- 
ties."^ 

Parties  who  have  participated  in  the  benefits  of  a  decree, 
and  accepted  its  fruits  by  using  the  water  decreed  to  them, 
are  thereafter  estopped  from  assailing  its  validity,  and  are 
bound  by  it."^ 

§  243.    Reargument  or  Review. 

Provision  is  made  by  the  statute  for  both  reargument  or 
review  of  any  decree,  or  an  appeal  therefrom  from  the  dis- 
trict court  to  the  supreme  court.  Thus  it  is  provided  that 
"the  district  court,  or  judge  thereof  in  vacation,  shall  have 
power  to  order,  for  good  cause  shown,  and  upon  terms  just 
to  all  parties,  and  in  such  manner  as  may  seem  meet,  a  re- 


**  Farmers'  Independent  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo. 
513,  45  Pac.  444,  55  Ann.  St.  149. 

"•  Bates  v.  Hall,  44  Colo.  360,  98  Pac.  3. 

"*Lake  Fork  Ditch  Co.  v.  Haley,  28  Colo.  513,  67  Pac.  158;  Consoli- 
dated Home  Supply  Ditch  &  Reservoir  Co.  (Colo.),  149  Pac.  834. 

*"  Boulder  &  Weld  County  Ditch  Co.  v.  Lower  Boulder  Ditch  Co., 
22  Colo.  115,  43  Pac.  540;  Handy  Ditch  Co.  v.  South  Side  Ditch  Co., 
26  Colo.  336,  58  Pac.  30;  Combs  v.  Farmers'  High  Line  Canal,  etc.,  Co., 
38  Colo.  420,  88  Pac.  396;  Kerr  v.  Bums,  42  Colo.  285,  93  Pac.  1120. 
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argument  or  review,  with  or  without  additional  evidence,  of 
any  decree  made  under  the  provisions  of  this  act,  whenever 
said  court  or  judge  shall  find,  from  the  cause  shown  for  that 
purpose  by  any  party  or  parties  feeling  aggrieved,  that  the 
ends  of  justice  will  be  thereby  promoted;  but  no  such  review 
or  reargument  shall  be  ordered  unless  applied  for  by  petition 
or  otherwise  within  two  years  from  the  time  of  entering  the 
decree  complained  of.""' 

This  statute,  allowing  a  review  of  a  decree,  contemplates 
that  good  cause  must  be  shown  therefore ;  that  a  petition  for 
this  purpose  must  state  a  cause  of  action, — ^that  is  to  say,  it 
must  state  facts  from  which  it  appears  that  the  party  apply- 
ing for  such  reargument  and  review  of  a  decree  has  been 
aggrieved  thereby,  so  that  the  court  to  which  tlie  petition  is 
addressed  may  determine,  upon  inspection,  that  if  the  facts 
stated  be  true,  the  decree  should  be  modified.  A  petition  stat- 
ing only  general  allegations  and  conclusions  of  law,  without 
specifically  stating  facts  from  which  the  court  may  determine 
as  to  the  correctness  or  incorrectness  of  the  decree  assailed, 

r- 

is  insufficient.^^* 

The  right  of  a  party  to  have  a  decree  reopened  under  this 
statute,  in  so  far  as  it  is  based  upon  a  cause  existing  at  the 
time  the  decree  was  rendered,  is  conditiond  upon  his  having 
at  that  time  made  objection  to  it,  and  saved  an  exception  to 
an  adverse  ruling  upon  his  objection.  If  a  party  knowingly 
and  intentionally  neglects  to  apprise  the  court  of  his  objec- 
tion to  a  decree  at  the  time  it  is  rendered,  when  he  has  full 
opportunity  to  do  so,  he  may  not  afterwards  file  such  objec- 
tion, even  though  the  statute  allows  two  years  within  which 


IM 


Mills'  Ann.  St.,  1912,  §  3480. 


See  Crippen  v.  X.  Y.  Irr.  Ditch  Co.,  32  Colo.  447,  76  Pac.  794;  In  re 
Priorities  of  Water  Rights  in  Dist.  No.  12,  33  Colo.  270,  80  Pac.  891. 


IM 


Crippen  V.  Burorughs,  27  Colo.  155,  60  Pac.  487;  Rio  Grande  Land 
&  Canal  Co.  v.  Prairie  Ditch  Co.,  27  Colo.  225,  60  Pac.  726;  Peterson  v. 
Durkee,  15  Colo.  App.  258,  62  Pac.  370. 
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to  file  a  petition  to  reopen  the  decree.  ^^^  The  exceptions  to  a 
decree  must  be  filed  within  the  two  years  prescribed  by  the 
statute.  And  where  a  court,  upon  a  petition  being  filed  for 
a  review  within  the  statutory  period,  entered  an  order  re- 
opening the  decree,  and  afterwards  caused  notice  to  be  served 
on  all  interested  parties,  in  response  to  which  other  parties 
than  the  original  petitioners  filed  exceptions  more  than  two 
years  after  the  decree  was  entered,  it  was  held  that  the  court 
erred  in  entertaining  the  petitions  so  filed.  In  so  holding, 
the  supreme  court  proceeded  upon  the  theory  that  the  adjudi- 
cation which  the  statutory  proceedings  contemplate  results  in 
and  consists  of  separate,  distinct  and  divisible  parts  of  one 
general  decree;  there  being  as  many  such  as  there  are  sep- 
arate ditches  or  rights  existing.  Hence,  even  though  one  or 
more  parties  affected  by  one  clause  or  subdivision  of  the  decree 
may,  by  bringing  in  proper  parties  within  the  statutory  time, 
ask  for  and  receive  a  modification  as  to  that  portion,  this  does 
not  give  the  right  to  other  persons  interested  in,  or  whose 
rights  are  established  by,  some  other  and  separate  clause  of 
the  general  decree,  and  which  are  not  affected  by  the  former, 
a  right  to  ask  a  review  as  to  such  portion,  or  to  file  exceptions 
generally,  unless  within  the  statutory  time  they  come  in  as 
copetitioners,  or  are  brought  in  as  respondents.^^® 

After  the  expiration  of  the  time  limited  by  the  act,  the 
decree  cannot  be  reopened  by  a  party  thereto,  in  the  absence 
of  proof  of  fraud,  for  the  purpose  of  making  any  material 
change  or  correction  therein.^*^^ 


"»Rio  Grande  Land  &  Canal  Co.  v.  Prairie  Ditch  Co.,  27  Colo.  225, 
60  Pac.  726. 

"•Rio  Grande  Land  &  Canal  Co.  v.  Prairie  Ditch  Co.,  27  Colo.  225, 
60  Pac.  726.  In  so  holding,  Campbell,  C.  J.,  said:  "Of  course  we  do 
not  intend  to  hold  that  the  rights  of  such  other  parties  may  be  cut 
ofT  or  impaired  without  an  opportunity  to  be  heard,  but  only  that 
their  right  to  the  statutory  remedy  is  barred  by  failing  seasonably 
to  avail  themselves  of  it."  As  to  the  right  to  bring  an  independent 
action,  see  post,  §  245. 

"'New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357,  40  Pac.  989; 
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In  a  proceeding  to  reopen  a  decree,  the  statement  filed  by  a 
claimant  in  the  adjudication  proceedings  niay  be  introduced 
along  with  the  decree  to  enable  the  court  to  interpret  or  con- 
strue the  decree."® 

§  244.    AppeaL 

The  mode  of  taking  appeals  in  adjudication  proceedings  is 
regulated  by  the  statute,  and  the  provisions  of  the  Civil  Code 
relative  to  appeals  do  not  apply.^'^® 

It  is  provided  that  any  party  or  parties  representing  ditches^ 
etc.,  affected  by  a  decree,  who  may  feel  aggrieved  thereby, 
may  have  an  appeal  from  the  district  court  to  the  supreme 
court ;"°  the  procedure  for  taking  such  appeal  being  prescribed 
by  statute.  The  party  or  parties  joining  in  the  appeal  must 
file  in  the  district  court  a  verified  statement  of  claim  and 
other  particulars,  and  praying  an  appeal.  If,  on  examination, 
the  court  or  judge  in  vacation  finds  such  statement  in  con- 
formity with  the  prescribed  requirements,  an  order  is  made 
allowing  the  appeal,  and  fixing  the  amount  of  the  appeal  bond. 
Copies  of  such  order  are  required  to  be  served  on  the  appellees, 
and  published,  and  proof  of  such  service  and  publication  must 
be  filed  with  the  clerk  of  the  supreme  court  within  sixty  days, 
and  the  transcript  of  the  record^^  within  six  months,  after 


Boulder  &  Weld   County  Ditch  Co.  v.   Lower  Boulder  Ditch   Co.,   22 
Colo.  115,  43  Pac.  540. 

"*  New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357,  40  Pac.  989. 

"•Daum  V.  Conley,  27  Colo.  56,  59  Pac.  753;  Upper  Platte  &  B.  Canal 
Co.  V.  Ft.  Morgan  Reservoir  &  Irr.  Co.,  27  Colo.  214,  60  Pac.  484;  Needle 
Rock  Ditch  Co.  v.  Crawford-Clipper  Ditch  Co.,  32  Colo.  209,  75  Pac. 
429;  Haines  v.  Feamley,  51  Colo.  317,  117  Pac.  162. 

**The  supreme  court  has  jurisdiction  of  appeals  from  the  district 
court  in  this  case,  since  a  water  right  is  a  freehold  estate  within  the 
meaning  of  §  388  of  the  Code,  regulating  the  jurisdiction  of  appeals 
to  the  supreme  court.  Daum  v.  Conley,  27  Colo.  56,  59  Pac.  753.  See, 
also,  La  Junta  &  L.  Canal  Co.  v.  Ft.  Lyon  Canal  Co.,  25  Colo.  515,  55 
Pac.  728. 

^*^As  to  the  transcript  of  record  and  bill  of  exceptions,  see  Mills' 
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the  appeal  is  allowed.  The  supreme  court,  in  all  cases  in 
which  judgment  is  rendered,  and  any  part  of  the  decree 
appealed  from  is  reversed,^  and  in  which  it  may  be  practicable, 
shall  make  such  decree  in  the  matters  involved  in  the  appeal 
as  should  have  been  made  by  the  district  court,  or  direct  in 
what  manner  the  decree  of  that  court  should  be  amended.  ^^^ 

A  party  does  not  waive  his  right  to  an  appeal  by  applying 
for  a  rehearing  and  review  of  the  decree  in  the  district  court.^®^ 

The  requirements  of  the  statute  as  to  the  taking  and  per- 
fecting of  appeals  are  mandatory  and  cannot  be  waived  or 
ignored  by  the  parties,  and  an  appeal  not  properly  taken  or 
perfected  will  be  dismissed.^®* 

The  right  of  appeal  exists  only  as  given  by  statute,  and 
under  the  statute  only  the  party  or  parties  representing  the 
ditch,  that  is,  the  person  or  persons  owning  or  controlling 
the  ditch,  may  appeal  from  the  decree ;  independent  consumers 
from  the  ditch  not  owning  or  controlling  it  have  no  right  of 
appeal.^®^ 

The  provisions  of  the  statute  directly  relating  to  appeals 
are  silent  as  to  the  time  within  which  they  may  be  taken. 
From  the  other  provisions  in  the  adjudication  act,  however, 
relating  to  the  reargument  and  review  of  decrees  withiji  two 
years,  and  the  institution  of  original  actions  relating  to  rights 
affected  by  such  decrees  within  four  years,  it  seems  that  it 


Ann.  St.  §  3833;  Kerr  v.  Dudley,  26  Colo.  457,  58  Pac.  610;  Daum  v. 
Conley,  27  Colo.  56,  59  Pac.  753. 

The  provisions  with  reference  to  the  filing  of  the  transcript  and  proof 
of  service  and  publication  are  mandatory,  and  unless  complied  with, 
the  appeal  must  be  dismissed.  Needle  Rock  Ditch  Co.  v.  Crawford- 
Clipper  Ditch  Co.,  32  Colo.  209,  75  Pac.  429. 

See,  generally,  as.  to  appeals.  Mills'  Ann.  St.  19i2,  §§  3830-3835. 
Daum  V.  Conley,  27  Colo.  56,  59  Pac.  753.    See,  also,  Kerr  v.  Dud- 
ley, 26  Colo.  457,  58  Pac.  610. 

^^  Needle  Rock  Ditch  Co.  v.  Crawford-Clipper  Ditch  Co.,  32  Colo.  209, 
75  Pac.  424;  Baer  Brothers  Land  &  Cattle  Co.  v.  Wilson,  32  Colo.  500, 
77  Pac.  245;  Napier  v.  Glenwood  Light  &  Water  Co.,  49  Colo.  208,  112 
Pac.  323.  So  also  in  proceedings  to  change  the  point  of  diversion,  Wads- 
worth  Ditch  Co.  V.  Brown,  39  Colo.  57,  88  Pac.  1060. 

'*  Randall  v.  Rocky  Ford  Ditch  Co.,  29  Colo.  430,  68  Pac.  240. 


102 
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was  the  intent  of  the  legislature  that  such  decrees  should  not 
be  disturbed  after  a  lapse  of  two  years  from  the  date  of  entry, 
except  by  such  original  actions.  It  is  accordingly  held'  that, 
since  an  appeal  is  not  a  new  action,  but  a  continuation  of  the 
original,  appeals  must  be  taken  within  two  years  from  the 
time  of  entry.^^®  By  making  a  motion  to  dismiss  an  appeal 
because  not  applied  for  within  two  years,  the  movers  concede 
that  the  decree  is  entered  in  pursuance  of  the  statutory  re- 
quirements.^®^ 

The  statement  of  claim  to  be  filed  with  the  clerk  of  the 
district  court  is  required  to  be  verified,  but  the  statute  does  not 
direct  by  whom  it  shall  be  verified,  and  the  verification  may 
be  by  appellant's  counsel.^®®  * 

Where  the  case  has  been  tried  in  the  district  court  mainly 
upon  proofs  taken  and  reported  by  a  master  or  referee,  it  is 
the  duty  of  the  supreme  court,  on  appeal,  to  sift  and  weigh  all 
the  evidence,  with  a  view  to  a  just  determination,  uninfluenced 
by  the  proposition  that  the  court  below  had  superior  facili- 
ties to  judge  of  the  credibility  of  witnesses. ^^^  But  where  a 
case  was  not  tried  wholly  before  a  master  or  referee,  or  upon 
testimony  so  taken,  but  was  heard  upon  the  testimony  taken 
upon  a  prior  trial  of  the  case,  and  upon  oral  testimony  intro- 
duced at  the  trial,  this  principle  does  not  apply,  and  the  case 
comes  rather  within  the  general  principle  that  the  appellate 
court  will  disturb  neither  the  verdict  of  the  jury  nox;  the  find- 
ing of  the  trial  court,  unless  it  satisfactorily  appears  that  the 
verdict  or  judgment  is  against  the  manifest  weight  of  the  evi- 
dence, or  was  the  result  of  improper  influences,  motives  or 
considerations."® 


IM 


Upper  Platte  &»B  Canal  Co.  v.  Ft.  Morgan  Reservoir  &  Irr.  Co.,  29 
Colo.  214,  60  Pac.  484.  See,  also,  Daum  v.  Conley,  27  Colo.  56,  59  Pac. 
753. 

*"  In  re  German  Ditch  &  Res.  Co.,  56  Colo.  252,  139  Pac.  2. 

*"  Daum  V.  Conley,  %1  Colo.  56,  59  Pac.  753. 

*"Sieber  v.  Frink,  7  Colo.  148,  2  Pac.  901;  Childs  v.  Lowenbruck,  2 
Colo.  App.  92,  29  Pac.  1014. 

"•Bugh  V.  Rominger,  15  Colo.  452,  24  Pac.  1046.     See,  also,  X;  Y. 
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A  decree  based  on  a  statute  subsequently  declared  invalid 
will  be  reversed  on  appeal."^ 

Where  an  appeal  is  taken  from  a  judgment  of  a  district 
court  setting  aside  a  decree  adjudicating  water  rights  and 
readjudicating  such  rights,  which  results  in  a  reversal,  with 
instructions  to  the  district  court  to  reinstate  the  priorities 
granted  by  the  former  decree  to  the  parties  appealing,  the 
effect  of  the  decree  entered  by  the  district  court  in  accordance 
with  such  instructions,  is,  in  effect,  a  reinstatement  of  the 
original  decree."^ . 

§  245.    Independent  Action. 

The  acts  of  1879  and  1881,  while  affording  a  complete  sys- 
tem of  procedure  for  the  adjudication  of  priorities  between 
ditches  do  not,  nevertheless,  take  away  the  right  of  individuals 
to  maintain  an  independent  action  for  this  purpose,  such  as 
existed  prior  to  the  passage  of  these  acts.  It  is  expressly  pro- 
vided that  "nothing  in  this  act  [of  1881] ,  or  in  any  decree 
rendered  under  the  provisions  thereof,  shall  prevent  any  per- 
son, association  or  corporation  from  bringing  and  maintain- 
ing any  suit  or  action  whatsoever  hitherto  allowed  in  any 
court  having  jurisdiction,  to  determine  any  claim  of  priority 
of  right  to  water,  by  appropriation  thereof,  for  irrigation  or 
other  purposes,  at  any  time  within  four  years  after  the  ren- 
dering of  a  final  decree  under  this  act  in  the  water  district  in 
which  such  rights  may  be  claimed.""^    But,  "after  the  lapse 


Irrigating  Ditch  Co.  v.  Buffalo  Creek  Irr.  Co.,  25  Colo.  529,  55  Pac.  720, 
affirming  9  Colo.  App.  438,  49  Pac.  264. 

"*Rio  Grande  Land  &  Canal  Co.  v.  Prairie  Ditch  Co.,  27  Colo.  225, 
60  Pac.  726. 

"'Farmers'  Union  Ditch  Co.  v.  Rio  Grande  Canal  Co.,  37  Colo.  512, 
86  Pac.  1042. 

*"  Mills'  Ann.  St.,  1912,  §  3836.  The  section  continues  with  this  pro- 
viso: "Save  that  no  writ  of  injunction  shall  issue  in  any  case  restrain- 
ing the  use  of  water  for  irrigation  in  any  water  district  wherein  such 
final  decree  shall  have  been  rendered,  which  shall  effect  1  affect]  the 
distribution  or  use  of  water  in  any  manner  adversely  to  the  rights 
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of  four  years  from  the  time  of  rendering  a  final  decree,  in 
any  water  district,  all  parties  whose  interests  are  thereby 
affected  shall  be  deemed  and  held  to  have  acquiesced  in  the 
same,  except  in  case  of  suits  before  then  brought,  and  there- 
after all  persons  shall  be  forever  barred  from  setting  up  any 
claim  to  priority  of  rights  to  water  for  irrigation  in  such 
water  district  adverse  or  contrary  to  the  effect  of  such  de- 
cree."* Notwithstanding  the  adjudication  statutes,  then,  an 
independent  action  may  be  brought  in  the  district  courts 
within  the  prescribed  four  years."^  These,  sections  barring 
an  independent  action  after  four  years  from  the  rendering  of 
the  decree  do  not  deprive  claimants  of  property  without  due 
process  of  law."®  It  is  held  that  the  right  to  bring  an  inde- 
pendent action  under' these  provisions  may  be  exercised  only 
by  a  person,  association  or  corporation  not  a  party  to  the 
prior  proceeding,  or,  if  a  party  thereto,  whose  right  of  action 
grows  out  of  matters  arising  subsequent  to  the  decree."^    The 


determined  and  established  by  and  under  such  decree,  but  injunctions  may 
issue  to  restrain  the  use  of  any  water  in  such  district  not  affected  by 
such  decree,  and  restrain  violations  of  any  right  thereby  established, 
and  the  water  commissioner  of  every  district  where  such  decree  shall 
have  been  rendered  shall  continue  to  distribute  water  according  to  the 
rights  of  priority  determined  by  such  decree,  notwithstanding  any  suits 
concerning  water  rights  in  such  district,  until  in  any  suit  between  par- 
ties the  priorities  between  them  may  be  otherwise  determined,  and  such 
water  commissioner  have  official  notice  by  order  of  the  court  or  judge 
determining  such  priorities,  which  notice  shall  be  in  such  form  and  so 
given  as  the  said  judge  shall  order." 

*•*  Mills'  Ann.  St.,  1912,  §  3837.  See  Broad  Run  Inv.  Co.  v.  Denel  & 
Snyder  Improvement  Co.,  47  Colo.  473,  108  Pac.  755;  O'Neill  v.  Northern 
Colorado  Irr.  Co.,  56  Colo.  545,  139  Pac.  536. 

"-""Kerr  v.  Bums,  42  Colo.  285,  93  Pac.  1120.  See,  also,  Johnson  v. 
Sterling  Irr.  Co.,  49  Colo.  482,  113  Pac.  496. 

"•Ft.  Lyon  Canal  Co.  v.  Arkansas  Valley  Sugar  Beet,  etc.,  Co.,  39 
Colo.  332,  90  Pac.  1023;  O'Neill  v.  Northern  Colo.  Irr.  Co.,  56  Colo.  545, 
139  Pac.  536. 

*"  Montrose  Canal  Co.  v.  Loutsenhizer  Ditch  Co.,  23  Colo.  233,  48  Pac. 
532;  Handy  Ditch  Co.  v.  Southside  Ditch  Co.,  26  Colo.  333,  58  Pac.  30; 
Consol.  Home  Supply  Ditch,  etc.,  Co.'vr  New  Loveland  &  Greeley  Irr., 
etc.,  Co.,  27  Colo.  521,  62  Pac.  364.     But  see  Nichols  v.  Mcintosh,  19 


i 
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four-year  limitation  does  not  apply  to  parties  to  the  original 
proceeding.^^^ 

The  failure  of  the  claimant  of  a  water  right  to  file  the  state- 
ment of  claim  required  previous  to  a  statutory  adjudication 
of  his  rights,  and  to  apply  for  a  review  of  the  decree  "of  the 
district  court  within  the  prescribed  period  of  two  years,  does 
not  raise  the  presumption  that  he  had  no  rights,  or  that  he 
intended  to  waive  any  rights  he  may  have  had ;  but  under  the 
sections  set  out  above,  he  may,  within  four  years,  maintain  an 
action  to  have  a  decree  amended  so  as  to  award  him  the  pri- 
ority to  jvhich  he  may  be  entitled.^'® 

The  limitation  of  four  years  set  by  the  statute  does  not 
apply  to  an  action  to  set  aside  ^  decree  obtained  by  fraud. 
Such  an  action  is  not  brought  to  determine  the  priority  of 
appropriation  of  water,  but  is  an  action  for  relief  on  the 
ground  of  fraud,  and  if  any  statute  of  limitation  is  applica- 
ble, it  is  the  statute  providing  that  bills  for  relief  on  the 
ground  of  fraud  shall  be  filed  within  three  years  after  the 
discovery  of  the  fraud.^^° 

§246.    Idaho.      . 

Water  rights  are  adjudicated  in  Idaho  by  the  district  court. 
The  statute  provides  that  whenever  suit  shall  be  filed  in  the 
district  court  for  the  purpose  of  adjudicating  the  priority  of 
rights  to  the  use  of  water  from  any  stream  in  the  state,  and 
before  such  adjudication  is  made,  the  judge  of  such  court 
shall  request  the  state  engineer  to  make  an  examination  of 
such  stream,  and  the  canals  and  ditches  diverting  water  there- 
from and  of  all  the  lands  being  irrigated  thereby  susceptible 


Colo.  22,  84  Pac.  278,  explained  in  Ft.  Lyon  Canal  Co.  v.  Arkansas  Val- 
ley Sugar  Beet,  etc.,  Co.,  39  Colo.  332,  90  Pac.  1023. 

"^'Crippen  v.  X.  Y.  Irr.  Ditch  Co.,  32  Colo.  447,  76  Pac.  794;  In  re 
Priorities  of  Water  Rights  in  Dist.  No.  12,  33  Colo.  270,  80  Pac.  891. 

*"  Greer  v.  Heiser,  16  Colo.  306,  26  Pac.  770. 

""Peck  Lateral  Ditch  Co.  v.  Pella  Irr.  Ditch  Co.,  19  Colo.  222,  34 
Pac.  988. 
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of  reclamation  therefrom.  The  engineer  is  required  to  pre- 
pare a  map  and  statement  showing  such  streiam,  canals,  etc., 
which  map  and  statement  shall  be  accepted  as  evidence  in  the 
determination  of  the  water  rights  by  the  court.  Decreed 
rights  are  made  appurtenant  to  the  land  irrigated  by  the 
water.  The  clerk  of  the  district  court  is  required  to  prepare 
and  transmit  to  the  state  engineer  a  certified  copy  of  the  allot- 
ments made,  which  are  to  be  recorded  by  the  state  engineer. 
The  water  commissioners  (since  abolished)  were  to  be  sup- 
plied with  copies  of  the  allotments,  which  they  were  required 
to  print  and  supply  to  water  users."^  The  act  of  March  13, 
1911,  provides  for  the  adjudication  of  such  water  rights  as 
have  been  omitted  from,  or  are  not  included  in  a  decree  deter- 
mining the  priority  rights  to  the  use  of  the  waters  of  any 
stream^  canal,  or  reservoir  in  the  state.^®^ 

A  proceeding  in  a  district  court  under  the  Idaho  statute 
after  appeal  from  the  decision  of  the  state  engineer  on  an 
application  for  a  permit  to  appropriate  water  is  a  "suit  of  a 
civil  nature  at  common  law  or  in  equity"  removable  under  the 
federal  removal  statutes  from  the  state  court  to  the  federal 
court  "3 

§  247.    Kansas. 

No  special  procedure  for  the  adjudication  of  water  rights 


""Revised  Codes,  Idaho,  1908,  §§4620-4623  (Laws,  1903,  c.  223,  §§37- 
40). 

The  title  of  this  act  has  been  held  sufficient  and  certain  sections  held 
constitutional.  Boise  City  Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38, 
77  Pac.  25,  321.  But  sections  34,  35  and  36  have  been  held  unconsti- 
tutional. Bear  Lake  County  v.  Budge,  9  Idaho  703,  75  Pac.  614,  108 
Am.  St.  179. 

See  generally  as  to  actions  to  determine  water  rights,  Boise  City 
Irr.  &  Land  Co.  v.  Stewart,  10  Idaho  38,  77  Pac.  25,  321;  Farmers' 
Co-operative  Ditch  Co.  v.  Riverside  Irr.  Dist.,  14  Idaho  450,  94  Pac.  761; 
Lockwood  V.  Freeman,  15  Idaho  395,  98  Pac.  295;  Lee  v.  Hanford,  21 
Idaho  327,  121  Pac.  558;  Joyce  v.  Rubin,  23  Idaho  296,  130  Pac.  793. 

"*  Laws,  1911,  c.  224,  p.  708,  amended,  Laws,  1915,  c.  34,  §  18,  p.  112. 

"*  Waha-Lewiston  Light  &  Water  Co.  v.  Lewiston-Sweetwater  Irr. 
Co.,  158  Fed.  137. 
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is  provided  in  Kansas,,  the  subject  being  left  to  courts  of 
ordinary  jurisdiction.  Water  rights  are  determined  in  ordi- 
naiy  suits  between  the  parties  interested. 

§  248.    Montana. 

The  adjudication  of  water  rights  in  Montana  is  left  to  the 
courts.^®*  It  is  provided  by  statute  that,  "In  any  action  here- 
after commenced  for  the  protection  of  rights  acquired  to  water 
under  the  laws  of  this  state,  the  plaintiff  may  make  any  or 
all  persons  who  have  diverted  water  from  the  same  stream  or 
source  parties  to  such  action,  and  the  court  may,  in  one  judg- 
ment, settle  the  relative  priorities  and  rights  of  all  the  par- 
ties to  such  action.  When  damages  are  claimed  for  the 
wrongful  diversion  of  water  in  any  such  action,  the  same  may 
be  assessed  and  apportioned  by  the  jury  in  their  verdicts, 
and  judgment  thereon  may  be  entered  for  or  against  one  or 
more  of  several  plaintiffs,  or  for  or  against  one  or-  more  of 
several  'defendants,  and  may  determine  the  ultimate  rights 
of  the  parties  between  themselves.  In  any  action  concerning 
joint  water  rights,  or  joint  rights  in  water  ditches,  unless 
partition  of  the  same  is  asked  by  parties  to  the  action,  the 
court  shall  hear  and  determine  such  controversy  as  if  the  same 
were  several  as  well  as  joint.""' 

Decrees  in  adjudication  proceedings  are  made  prima  facie 
evidence  in  actions  relating  to  the  waters  affected  as  against 
all  persons  appropriating  or  diverting  the  waters  after  such 
decrees,  and  all  appropriations  of  water  are  made  subject  to 


*"See  generally  as  to  suits  to  determine  water  rights,  McNinch  v. 
Crawford,  30  Mont.  297,  76  Pac.  698;  Hilger  v.  Sieben,  38  Mont.  93,  98 
Pac.  881;  Boyd  v.  Huffine,  44  Mont.  306,  120  Pac.  228;  Hansen  v.  Larsen, 
44  Mont.  350,  120  Pac.  229;  Bielenberg  v.  Eyre,  44  Mont.  397,  120  Pac. 
243;  Ryan  v.  Quinlan,  45  Mont.  521,  124  Pac.  512;  Bennett  v.  Quin- 
Ian,  47  Mont.  247,  131  Pac.  1067. 

As  to  the  jurisdiction  of  the  federal  courts,  see  Ames  Realty  Co.  v. 
Big  Indian  Min.  Co.,  146  Fed.  166. 

"•Revised  Codes,  Montana,  1907,  §4852.  Ames  Realty  Co.  v.  Big 
Indian  Min.  Co.,  146  Fed.  166. 
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prior  decrees,  and  appropriations  made  pending  litigation  are 
also  made  subject  to  decrees  rendered  in  the  litigation."® 

The  provision  above  quoted  contemplates  an  equitable 
action,  in  which  the  court  may  settl_e  in  one  decree  the  pri- 
orities and  rights  of  all  the  parties  to  the  water  or  the  use 
thereof,  and  when  damages  are  claimed  in  such  action  for 
the^  wrongful  diversion  of  water,  the  same  may  be  assessed 
and  apportioned.  The  statute  does  not  apply  to  an  action  at 
law  for  damages  to  crops  caused  by  the  wrongful  joint  diver- 
sion of  water  by  several  defendants,  where  there  is  nothing 
in  the-  complaint  or  evidence  to  authorize  the  granting  of 
equitable  relief.  ^®^ 

The  provision  that  "The  plaintiff  may  make  any  or  all  per- 
sons who  have  diverted  water  from  the  same  stream  or  source 
parties  to  such  action,  and  that  the  court  may  in  one  judg- 
ment settle  the  relative  priorities  and  rights  of  all  the  par- 
ties to  such  action,"  is  permissive  only  and  not  mandatory.\®^ 
Therefore  there  is  no  presumption  that  any  such  complete 
adjudication  has  in  fact  been  made  unless  this  fact  appears 
upon  the  face  of  the  decree,  or,  in  any  event,  from  the  judg- 
ment roll.^®®  In  an  action  brought  under  this  section  each 
party  is  an  antagonist  of  eveiy  other  party  as  to  the  issues 
presented  in  the  case.^®^  Where  the  court  has  not  exercised 
the  statutory  authority  to  determine  the  rights  of  the  defend- 
ants as  between  themselves,  the  decree  is  not  res  judicata  on 
the  issue  of  such  rights.^®^ 

§  249.    Nebraska. 

In  Nebraska  it  is  made  the  duty  of  the  state  board  of  irri- 


*"  Revised  Codes,  §§4867,  4868,  4870. 
""  Miles  V.  Du  Bey,  15  Mont.  340,  39  Pac.  313. 

'"Sloan  V.  Byers,  37  Mont.  503.  97  Pac.  855;  Bennett  v.  Quinlan,  47 
Mont.  247,  131  Pac.  1067. 
'^  Bennett  v.  Quinlan,  47  Mont.  247,  131  Pac.  1067. 

McNinch  v.  Crawford,  30  Mont.  297,  76  Pac.  698. 

Sloan  V.  Byers,  37  Mont.  503,  97  Pac.  855. 
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gation,  highways  and  drainage  to  make  proper  arrangements 
for  the  determination  of  priorities  of  right  to  use  the  public 
waters  of  the  state  and  determine  the  same.  The  method  of 
determining  the  priority  and  amount  of  appropriations  is 
fixed  by  the  board.  The  adjudications  are  required  to  be 
recorded  and  certificates  of  appropriations  issued  to  those 
entitled  thereto.  Appeals  from  the  determinations  of  the 
board  may  be  taken  to  the  district  court  of  the  proper 
county.^®2  The  statute  creating  the  board  and  conferring  upon 
it  power  to  determine  priorities  has  been  held  constitutional.^®* 
The  Nebraska  system  is  based  on  that  of  Wyoming."*  . 

§250.    Nevada. 

By  the  Nevada  water  law  of  1913  as  amended  in  1915,  water 
rights  are  in  the  first  instance  adjudicated  by  the  state 
engineer  upon  petition  signed  by  one  or  more  water  users  of 
any  stream  or  stream  system.  Appeals  from  the  orders  of  the 
state  engineer  may  be  taken  to  the  district  court,  and  appeals 
from  the  judgments  or  decrees  of  the  district  court  may  be 
taken  to  the  supreme  court  of  the  state."^  The  constitution- 
ality of  these  provisions  of  the  act  of  1913  was  carefully  con- 
sidered in  a  recent  case,  and  they  were  sustained  in  so  far  as 
they  may  be  construed  as  vesting  administrative  powers  only 
in  the  state  engineer,  but  it  was  held  that  the  state  engineer 
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Cobbey's  Ann.  St.,  1911,  §§  6795-6804.  See  Crawford  Co.  v.  Hatha- 
way, 60  Neb.  754,  84  N.  W.  271,  61  Neb.  317,  85  N.  W.  303,  67  Neb. 
325,  93  N.  W.  781,  60  L.  R.  A.  889,  108  Anf.  St.  647;  Farmers'  Irr. 
Dist.  V.  Frank,  72  Neb.  136,  100  N.  W.  286;  McCook  Irr.  &  Water 
Power  Co  v.  Crews,  70  Neb.  115,  102  N.  W.  249;  Enterprise  Irr.  Dist. 
V.  Tri-State  Land  Co.,  92  Neb.  121,  138  N.  W.  171;  Kearney  Water  & 
Electric  Powers  Co.  v.  Alfalfa  Irr.  Dist.,  97  Neb.  139,  149  N.  W.  263, 
151  N.  W.  319. 

^  Enterprise  Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb.  121,  138  N.  W. 
171. 

*•*  Fanners'  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100  N.  W.  286. 

"*Laws,  Nevada,  1913,  c.  140,  p.  192,  §§18  et  seq.;  Laws,  1915,  c. 
253,  p.  378.  See  Twaddle  v.  Winters,  29  Nev.  88,  85  Pac.  280,  89  Pac. 
289.    ~ 
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could  not,  on  the  authority  of  the  statute,  make  determina- 
ions  which  would  in  any  way  impair  vested  rights.^®*  The 
act  of  1915  made  several  changes  in  the  sections  relating  to 
adjudication. 

§  251.    New  Mexico. 

Under  the  New  Mexico  water  code  of  1907  water  rights  are 
adjudicated,  as  under  the  similar  codes  of  North  and  South 
Dakota,  by  the  courts  in  suits  instituted  by  the  attorney  gen? 
eral  of  the  state  at  the  instance  of  the  state  engineer,  upon  the 
completion  of  the  hydrographic  survey  of  the  several  streams, 
or  in  suits  instituted  by  private  persons,  in  which  case  the 
attorney  general  shall  intervene  if  notified  so  to  do  by  the  state 
engineer.^®^ 

§  252.    North  Dakota. 

In  North  Dakota  the  state  engineer  is  required  by  statute 
to  make  hydrographic  surveys  and  investigations  of  each 
stream  system  and  source  of  water  supply  in  the  state,  and 
upon  the  completion  of  such  survey  of  any  stream  system 
to  deliver  a  copy  thereof,  together  with"  the  necessary 
data,  to  the  attorney  general  of  the  state,  who  shall, 
within  sixly  days  thereafter  enter  suit  on  behalf  of  the  state 
for  the  determination  of  all  rights  to  the  use  of  the  water  of 
the  stream.  If,  however,  suit  is  brought  by  private  parties, 
the  attorney  general  is  not  required  to  bring  suit,  but  shall 
intervene  on  behalf  of  the  state,  if  notified  by  the  state 
engineer  to  do  so.  All  persons  claiming  the  right  to  use  the 
waters  of  the  stream  must  be  made  parties,  and  costs  are 
apportioned  among  them.  Upon  the  adjudication  of  the  rights 
to  the  use  of  the  waters  of  a  stream  system,  copies  of  the 
decree  are  filed  in  the  office  of  the  state  engineer  and  in  the 


"•Ormsly  County  v.  Kearney  (Nev.),  142  Pac.  803. 
^Ann.  Stats.,  New  Mexico,  1915,  §§673  et  seq. 
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office  of  the  water  commissioner  of  the.  water  division  in 
which  the  stream  system  is  situated.^®® 

§  253.    Oklahoma. 

The  mode  of  adjudicating  water  rights  in  Oklahoma  is  sim- 
ilar to  that  of  North  and  South  Dakota.  Suit  is  brought  by 
the  attorney  general  upon  data  furnished  by  the  state 
engineer,  unless  suit  has  already  been  begun  by  private  par- 
ties, in  which  case  the  attorney  general  shall  intervene  on 
behalf  of  the  state  if  notified  by  the  state  engineer  that  the 
public  interest  so  requires.  Copies  of  decrees  are  filed  in  the 
office  of  the  state  engineer  and  also  in  the  office  of  the  recorder 
of  deeds  of  the  county  or  counties  in  which  the  stream  system 
is  situated.^®® 

§  254.    Oregon. 

In  Oregon  proceedings  for  the  determination  of  water  rights 
are  instituted  under  the  act  of  1909  by. petition  to  the  state 
board  of  control.  Upon  petition  to  the  board  signed  by  one 
or  more  water  users  upon  any  stream  requesting  the  deter- 
mination of  the  relative  rights  of  the  various  claimants  to 
the  waters  of  that  stream,  it  is  made  the  duty  of  the  board,  if, 
upon  investigation,  they  find  this  justified,  to  make  a  deter- 
mination of  such  rights.  And  in  case  suit  is  brought  in  the 
circuit  court  for  the  determination  of  water  rights,  the  case 
may,  in  the  discretion  of  the  court,  be  transferred  to  the 
board  of  control  for  determination.  The  proceedings  by  the 
board,  as  to  notice,  taking  testimony,  etc.,  are  prescribed  by 
the  statute.  After  the  compilation  of  the  necessary  data  and 
the  filing  of  the  evidence,  the  board  is  required  to  make  and 
cause  to  be  entered  an  order  determining  the  water  rights 
in  the  stream.    There  is  no  appeal  from  the  order  of  the  board 


*•*  Compiled  Laws,  North  Dakota,  1913,  §§8252-8284. 

*•"  Compiled  Laws,  Oklahoma,  1909,  §§3933-3936.  See  Gay  v.  Hicks, 


33  Okl.  675,  124  Pac.  1077. 
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to  the  court,  but  the  original  evidence  filed  with  the  board 
and  a  copy  of  the  order  of  the  board  must  be  transmitted  to  the 
circuit  court  for  the  final  determination  by  the  court,  and  after 
the  filing  of  the  evidence  and  the  order  of  determination  in  the 
circuit  court,  the  further  proceedings  are,  as  nearly  as  may 
be,  like  those  in  a  suit  in  equity.  From  the  decrees  of  the  cir- 
cuit court  appeals  may  be  taken  to  the  supreme  court.^^® 

The  Oregon  law  of  1909  providing  for  the  adjudication  of 
water  rights  is  not  unconstitutional  as  depriving  a  claimant 
of  his  property  without  due  process  of  law  or  denying  to  him 
the  equal  protection  of  the  law.^®^  An  adjudication  proceed- 
ing under  the  Oregon  law  does  not  conflict  with  a  suit  in  a 
federal  court  by  one  claimant  of  the  water  of  the  stream 
against  another  to  enjoin  a  threatened  interference  with  plain- 
tiff's  water  righta,  and  the  federal  court  will  not  in  such  suit 
enjoin  the  proceedings  before  the  state  water  board.^"^  Pre- 
liminary proceedings  before  the  state  board  of  control  for  the 
determination  of  water  rights  under  the  Oregon  statute  of 
1909  is  not  such  a  suit  as  is  removable  to  the  federal  court, 
the  action  of  the  board  being  administrative  rather  than  judi- 
cial.2o« 

It  is  provided  by  the  Oregon  statute  that  the  board  of  con- 
trol shall  not  impair  relative  priorities  to  the  use  of  water 
among  the  parties  to  any  decree  of  the  courts  rendered  in 
causes  determined  prior  to  the  taking  effect  of  the  act  of  1909, 
and,  in  general,  the  decrees  in  adjudication  proceedings  are 


**  Lord's  Oregon  Laws,  1910,  §§  6635-6659.  See  generally  as  to  adjudi- 
cation under  the  statute,  Pacific  Live  Stock  Co.  v.  Silvies  River  Irr.  Co., 
200  Fed.  487;  Wattles  v.  Baker  County,  59  Ore.  255,  117  Pac.  417;  Pacific 
Live  Stock  Co.  v.  Cochran  (Ore.),  144  Pac.  668;  In  re  North  Powder 
River  (Ore.),  144  Pac.  485;  In  re  Willow  Creek  (Ore.),  144  Pac.  505. 
As  to  ordinary  suits  to  determine  water  rights,  see  generally.  Hough 
V.  Porter,  51  Ore.  318,  95  Pac.  732,  102  Pac.  728;  Whited  v.  Cavin,  55 
Ore.  98,  105  Pac  396. 

*"  Pacific  Live  Stock  Co.  v.  Lewis,  217  Fed.  95. 

**  Pacific  Live  Stock  Co.  v.  Lewis,  217  Fed.  95. 

*"In  re  Silvies  River,  109  Fed.  495.  See,  also.  Pacific  Live  Stock  Co. 
v.  Lewis,  217  Fed.  95. 
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conclusive  as  to  matters  properly  de<5ided  therein,  and  must 
be  so  regarded  by  the  board  of  control.**^* 

§  255.    South  Dakota. 

The  method  of  adjudicating  water  rights  in  South  Dakota  is 
substantially  the  same  as  in  North  Dakota,  there  being,  how- 
ever, some  differences  of  detail.**^' 

§256.    Texas. 

In  Texas  no  statutory  mode  of  determining  water  rights 
is  provided  but  such  rights  are  determined  in  ordinary  suits 
between  individuals.  Such  suits  are  governed  by  the  usual 
rules  of  pleading  and  practice. 

§257.    Utah. 

In  Utah  water  rights  may  be  adjudicated  by  an  ordinary 
suit  in  equity^®®  or  in  a  special  statutory  proceeding.  The 
statute  provides  that  when  the  state  engineer  has  completed 
the  hydrographic  survey  of  any  river  system  or  water  source, 
he  shall  file  a  written  statement  with  the  clerk  of  the  dis- 
trict court  of  the  county  in  which  the  same  is  situated,  or 
whefre  situated  in  more  than  one  county,  of  the  most  con- 
venient county,  setting  forth  the  fact  of  the  completion  of  tiie 
survey,  the  names  and  addresses  of  water  users,  and  such 
other  facts  and  information  as  he  may  deem  necessary.  On 
the  filing  of  such  statement  the  district  court  shall  have  exclu- 
sive jurisdiction  to  determine  all  water  rights  on  such  river 
system  or  water  source.  Within  thirty  days  after  the  filing  of 
this  statement  the  clerk  is  required  to  give  notice  to  claimants 
to  file  written  statements  of  their  claims.  The  court  may 
appoint  a  referee  or  referees  to  determine  priorities  or  may 


"*  Lord's  Oregon  Laws,  1910,  §6595;  Claypool  v.  O'Neill  (Ore.),  133 
Pac.  349. 
'^  Laws,  South  Dakota,  1907,  c  180,  §§  14-18. 

See  Munsce  v.  McKellar,  39  Utah  282,  116  Pac.  1024. 
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itself  do  so.  The  referee's  findings,  with  a  form  of  decree,  are 
reported  to  the  court,  which  may  enter  decree  accordingly  or 
modify,  alter,,  or  set  it  aside.  An  appeal  to  the  supreme  court 
lies  from  the  decree  of  the  district  court.  The  decree  deter- 
mines the  rights  of  the  several  claimants,  and  certified  copies 
are  issued  to  the  claimants.*®^ 

§258.    Washington. 

In  Washington  the  Colorado  system  of  adjudication  has 
been  adopted  in  part,  the  statute  lacking,  however,  some  of 
the  features  of  the  Colorado  statute.  Priorities  of  right  to  the 
use  of  water  for  irrigation  between  the  several  ditches  or 
canals  in  the  seyeral  water  districts  are  adjudicated  by  the 
superior  court  of  the  proper  county  upon  motion,  petition,  or 
application  therefor  by  any  one  or  more  persons,  association, 
or  corporation,  interested  as  owners  of  any  ditch  or  canal  in 
the  district.  It  is  made  the  duty  of  the  sheriff  of  the  county 
in  which  the  waters  are  used  to  enforce  the  decrees  of  the 
court.2«« 

§  259.    Wyoming. 

In  1886  the  territorial  legislature  of  Wyoming  passed  an  act 
for  the  adjudication  of  water  rights  resembling  that  of  Col- 
orado, and  a  few  adjudications  were  had  under  proceedings 
provided  for  by  this  act.^^®  This  act  has  been  since  repealed, 
and  an  entirely  new  system  of  adjudication  provided  by  the 
act  of  December  22,  1890,  since  amended  in  some  particu- 
lars."® The  act  of  1890  was  the  first  comprehensive  irriga- 
tion statute  of  the  state. 


an 


Compiled  Laws,  Utah,  1907,  §§  1271-1285.  For  the  purpose  of  meet- 
ing the  expenses  of  adjudication  under  these  provisions,  a  permanent 
fund  of  $8,000  was  appropriated  by  act  of  January  31,  1911  (Laws,  1911, 
c.  3,  p.  2).  • 

Rem:  &  Ball.  Codes,  Washington,  1910,  §§  6385-6393. 

See  Rev.  St.,  Wyoming,  1887,  §§  1331-1361. 
'^•Laws,  1890-91,  c.  8,  §§  20-33;  Compiled  Stats.,  1910,  §§  761-798.    See 
generally  as  to  adjudication  proceedings,  Ryan  v.  Tutty,  13  Wyo.  122, 
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The  striking  feature  of  the  Wyoming  sysl^m  of  determining 
water  rights  consists  in  the  fact  that  the  state  does  not  neces- 
sarily wait  for  controversies  over  water  rights  to  arise,  and 
application  for  the  adjudication  of  such  rights  to  be  made  by 
a  claimant  or  claimants,  but  of  its  own  motion  institutes  pro- 
ceedings, and  determines  the  priorities  and  rights  of  all  the 
appropriators.  This  method  has  been  adopted  in  the  past  few 
years  by  several  other  states,  as  by  Nevada,  North  Dakota, 
Oklahoma,  etc. 

The  main  features  of  the  system  are  as  follows:  The 
power  to  determine  priorities  is  vested  in  the  board  of  con*- 
trol.2"  Thg^i;  statute  requires  the  board,  at  its  first  meeting, 
to  make  proper  arrangements  for  beginning  the  determination 
of  the  priorities  of  right  to  the  use  of  the  public  waters  of 
the  state,  such  determination  to  begin  on  the  streams  most 
used  for  irrigation,  and  be  continued  as  rapidly  as  practica- 
ble, until  all  the  claims  for  appropriation  on  record  shall  have 
been  adjudicated.  The  board  was  required  to  decide,  at  its 
first  meeting,  the  streams  to  be  first  adjudicated,  and  fix  a 
time  for  beginning  to  take  testimony,  and  to  make  such  exam- 
inations as  will  enable  them  to  determine  the  rights  of  the 
various  claimants. 

Notices  giving  the  date  when  the  engineer  will  begin  a 
measurement  of  the  stream  to  be  adjudicated,  and  the  ditches 
diverting  water  therefrom,  the  time  and  place  when  the  super- 
intendent of  the  division  in  which  the  stream  is  situated  will 
begin  taking  testimony  as  to  the  rights  of  parties  claiming 


78  Pac.  661;  Collett  v.  Morgan,  21  Wyo.  117,  128  Pac.  626,  129  Pac.  433; 
Nichols  V.  Hufford  (Wye),  133  Pac.  1084;  State  v.  Par^haU  (Wyo.), 
140  Pac.  830. 

As  to  an  ordinary  suit  determining  water  rights,  see  Holt  v.  City 
of  Cheyenne  (Wyo.),  137  Pac.  876. 

As  to  the  differences  between  the  Colorado  and  the  Wyoming  sys- 
tems, see  the  opinion  of  Judge  Campbell  in  Crippen  v.  X.  Y.  Irr.  Ditch 
Co.,  32  Colo.  447,  76  Pac.  794. 

'"The  board  of  control  is  established  by  the  Wyoming  constitution, 
art.  8,  §  2. 
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water  from  the  stream,  are  required  to  be  published,  and 
copies  sent  by  registered  mail  to  each  party  having  a  recorded 
claim  to  the  waters  of  the  stream.  Accompanying  the  notice, 
a  blank  form  is  required  to  be  sent  to  the  claimant,  on  which 
the  claimant  is  required  to  present  in  writing,  under  oath, 
certain  specified  facts  relating  to  his  appropriation.  The 
superintendent,  or,  if  he  is  interested  in  the  water  of  the 
stream  of  his  division,  the  superintendent  of  the  next  nearest 
division,  or  the  state  engineer,  shall  take  the  testimony  at  the 
time  and  place  specified,  and  upon  the  completion  of  the  tes- 
timony it  is  required  to  be  opened  to  the  inspection  of  the 
various  claimants  at  a  time  and  place  mentioned  in  a  notice 
thereof,  to  be  published  and  sent  by  mail  to  the  claimants. 
An  opportunity  is  provided  for  any  interested  party  to  con- 
test, before  the  superintendent  and  the  board,  the  claim  of 
any  other  persons  who  may  have  submitted  evidence  to  the 
superintendent. 

Upon  the  completion  of  the  evidence  in  the  original  hear- 
ing and  in  all  contests,  the  superintendent  is  required  to  trans- 
mit the  same  to  the  board.  In  the  meantime,  the  engineer  or 
hi3  assistant  is  required  to  make  an  examination  and  meas- 
urement of  the  stream  and  the  works  diverting  water  there- 
from, as  well  as  of  the  irrigated  lands,  or  lands  susceptible  of 
irrigation  from  the  various  ditches  and  canals  taking  water 
from  the  stream,  which  observations  and  measurements  shall 
be  reduced  to  writing  and  recorded  in  his  office,  and  he  shall 
also  make  a  map  or  plat  showing  the  course  of  the  stream,  the 
location  of  each  ditch  or  canal,  and  the  legal  subdivisions  of 
lands  which  have  been  irrigated  or  are  susceptible  of  irriga- 
tion therefrom. 

"At  the  first  regular  meeting  of  the  board  of  control  after 
the  completion  of  such  measurement  by  the  state  engineer, 
and  the  return  of  said  evidence  by  said  division  superintend- 
ent, it  shall  be  the  duty  of  the  board  of  control  to  make,  and 
cause  to  be  entered  of  record  in  its  office,  an  order  determin- 
ing and  establishing  the  several  priorities  of  right  to  the  use 


442  LAW  OF  IRRIGATION  §  259 

of  waters  of  said  stream,  and  the  amounts  of  appropriations 
of  the  several  persons  claiming  water  from  such  stream,  and 
the  character  and  kind  of  use  for  which  said  appropriation 
shall  be  found  to  have  been  made.  Each  appropriation  shall 
be  determined  in  its  priority  and  amount  by  the  time  by  which 
it  shall  have  been  made,  and  the  amount  of  water  which  shall 
have  been  applied  for  beneficial  purposes.  Provided,  that 
such  appropriator  shall  at  no  time  be  entitled  to  the  use  of 
more  water  than  he  can  make  a  beneficial  application  of  on 
the  lands  for  the  benefit  of  which  the  appropriation  may  have 
been  secured,  and  the  amount  of  any  appropriation  made  by 
reason  of  an  enlargement  of  distributing  works  shall  be  de- 
termined in  like  manner.  Provided,  that  no  allotment  shall 
exceed  one  cubic  foot  per  second  for  each  seventy  acres  of  land 
for  which  said  appropriation  shall  be  made." 

As  soon  as  practicable  after  the  determination  of  the  prior- 
ities of  appropriation  of  the  use  of  waters  of  any  stream,  the 
secretary  of  the  board  of  control  is  required  to  issue  to  each 
person,  association  or  corporation  represented  in  such  deter- 
mination, a  certificate  signed  by  the  state  engineer  as  presi- 
dent of  the  board,  and  attested  under  seal  by  the  secretary, 
setting  forth  the  name  and  postoffice  address  of  the  appro- 
priator, the  priority  number  of  the  appropriation,  the  amount 
of  water  appropriated,  and,  if  the  appropriation  be  for  irri- 
gation, a  description  of  the  legal  subdivisions  of  land  to  which 
the  water  is  to  be  applied.  Said  certificate  must  be  trans- 
mitted by  the  state  engineer,  or  by  a  member  of  the  board  in 
person,  or  by  registered  mail,  to  the  county  clerk  of  the  county 
in  which  the  appropriation  shall  have  been  made,  and  it  ia 
the  duty  of  the  county  clerk,  upon  receipt  of  a  recording  fee 
of  seventy-five  cents,  to  record  the  certificate  in  a  book  spe- 
cially prepared  and  kept  for  that  purpose,  and  to  immediately 
transmit  the  certificate  to  the  appropriator. 

Provision  is  made  for  an  appeal,  by  any  party  feeling  him- 
self aggrieved,  from  the  decision  of  the  board  of  control  to  the 
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district  court,  and  from  that  court  to  the  supreme  court.*" 
Provision  is  also  made  for  a  rehearing  before  the  board  of 
control. 

The  Wyoming  act  has  been  discussed  at  length  in  a  recent 
case,  in  which  several  questions  were  raised  and  determined.*" 
The  constitutionality  of  the  act  was  assailed  on  the  ground 
that  it  was  in  conflict  with  section  24  of  article  3  of  the  con- 
stitution,  providing  that  "no  bill  *  *  *  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title,"  in  so  far  as  it  confers  upon  the  board  of  control 
authority  to  determine  priorities.  The  act  was  entitled,  "An 
act  providing  for  the  supervision  and  use  of  the  waters  of  the 
state,"  and  included  a  general  scheme  of  government  by  the 
board  of  control,  besides  the  system  of  adjudication  now  being 
considered.  It  was  argued  that  the  provisions  for  adjudica- 
tion of  water  rights  are  not  included  in  the  word  "super- 
vision," employed  in  the  title,  and  that  in  this  respect  the  act 
is  broader  than  the  title,  and  contains  more  than  one  subject. 
The  act  was  held  valid,  as  against  this  objection.  Another 
ground  urged  against  the  validity  of  the  act  was  that,  in 
authorizing  the  board  of  control  to  adjudicate  priorities  as 
provided,  it  conferred  judicial  power  upon  the  board,  in  vio- 
lation of  the  provision  of  the  constitution  (article  5,  §  1)  vest- 
ing the  judicial  power  in  certain  specified  courts.  The  court 
held  that  the  act  was  not  unconstitutional  on  this  ground,  since 
the  duties  of  the  board  were  primarily  administrative,  rather 
than  judicial,  in  character. 

It  was  further  held  that  the  act  is  retroactive,  no  distinc- 
tion being  made  between  claimants  whose  rights  accrued  prior 
to,  and  those  acquiring  rights  after,  the  adoption  of  the  con- 
stitution and  the  statute,  and  the  same  duty  to  submit  proofs 
being  imposed  on  all  parties  claiming  a  right  to  the  use  of 


""See,  as  to  appeals,  Daley  v.  Anderson   (Wyo.,  1897),  48  Pac.  839; 
Holt  V.  City  of  Cheyenne  (Wyo.),  137  Pac.  876. 
""Farm  Inv.  Co.  v.  Carpenter,  9  Wyo.  110,  61  Pac.  258. 
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water  by  priority  of  appropriation,  without  regard  to  whether 
such  right  was  acquired  before  or  after  the  statute  was  passed. 
On  the  question  of  the  effect  of  the  failure  of  a  claimant  to 
submit  his  proofs,  it  was  held  that,  as  to  such  claimant  fail- 
ing  to  participate  in  the  adjudication  proceedings,  the  decree 
of  the  board  of  control  is  not  res  judicata  of  his  undetermined 
rights,  since  tiie  awarding  of  priorities  to  some  claimants  does 
not  ipso  facto  amount  to  a  denial  of  nor  depend  upon  the  nega- 
tion of  the  rights  of  others,  and  hence  he  is  at  liberty,  not- 
withstanding his  failure  to  submit  his  proofs,  to  assert  and 
maintain  his  rights  in  the  courts,  the  jurisdiction  of  which 
remains  as  ample  and  complete  after  as  before  an  adjudica- 
tion by  the  board.  It  was  held,  finally,  that  the  service  of 
notice  of  proceedings  by  registered  mail,  prescribed  by  the 
statute,  is  a  sufficient  service  to  constitute  due*  process  of  law. 
The  board  of  control  has  the  power  and  it  is  its  duty  to 
determine  water  rights  and  an  appeal  may  be  taken  to  the 
courts  from  its  decisions,  but  until  the  board  has  made  a  deter- 
mination there  is  nothing  to  appeal  from,  and  hence  a  refusal 
to  act  is  a  denial  of  the  right  of  appeal  as  secured  by  the  con- 
stitution, and  mandamus  will  lie  from  the  supreme  court  to 
compel  it  to  act.^" 


"*"  State  V.  Parshall  (Wyo.),  140  Pac.  830. 
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§  260.    Generally. 

A  person  who  has  a  right  to  the  use  of  water  for  irrigation 
is  oi  course  entitled  to  the  same  protection  for  his  water  right 
as  for  any  other  of  his  legal  rights,  and  when  such  right  is 
interfered  with,  he  may  maintain  an  action  for  damages  or 
for  an  injunction  restraining  the  commission  or  continuance 
of  the  injury. 

The  water  right  may  be  interfered  with  either  by  an  injury 
to  the  ditch,  whereby  its  capacity  to  convey  water  is  impaired, 
or  by  a  pollution  of  the  water,  so  that  it  is  rendered  unfit 
for  irrigation  purposes,  or,  as  is  usually  the  case,  by  an  unlaw- 
ful diversion  of  the  water,  so  that  parties  having  a  prior  right 
thereto  are  deprived  of  some  or  all  of  the  water  to  which  they 
are  entitled. 

445 
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Actions  for  the  interference  with  water  rights  do  not  differ 
in  kind  from  other  civil  actions  for  tort,  and  are  subject  to  the 
rules  of  pleading  and  practice  common  to  such  actions  gen- 
erally.^ 

§  261.    Action  for  Diversion  of  Water— Generally. 

A  person  entitled  to  the  flow  or  use  of  a  certain  quantity 
of  water  for  irrigation  purposes  may  maintain  an  action  for 
damages  or  for  an  injunction  against  any  one  unlawfully 
diverting  the  water  to  his  prejudice.^  This  is,  of  course,  true, 
whether  he  claims  the  water  as  a  riparian  proprietor  or  as  a 
prior  appropriator,  but  there  are  some  important  distinctions, 
bearing  on  the  right  to  maintain  the  action,  to  be  made  be- 
tween the  two  cases,'  growing  out  of  the  fundamental  differ- 


^  See  the  following  cases  of  actions  for  interference  with  water  rights 
presenting  various  points  of  procedure  not  peculiar  to  suits  affecting 
water  rights:  Hayois  v.  Salt  River  Valley  Canal  Co.,  8  Ariz.  285,  71 
Pac.  944;  Churchill  v.  Lome,  135  Cal.  608,  67  Pac.  1052;  Hayes  v.  Silver 
Creek,  etc..  Land  &  Water  Co.,  136  Cal.  238,  68  Pac.  704;  Patterson  v. 
Mills  (Cal.),  68  Pac.  1034;  f>arker  v.  Gregg,  136  Cal.  413,,  69  Pac.  22; 
Welsh  V.  Bardshar,  137  Cal.  154,  69  Pac.  977;  Strong  v.  Baldwin,  137 
Cal.  432,  70  Pac.  288;  Daby  v.  Ruddell,  137  Cal.  671,  70  Pac.  784;  Town 
of  Suisan  City  v.  De  Freitas,  142  Cal.  350,  75  Pac.  1092;  Miller  v.  Enter- 
prise Canal  &  Land  Co.,  145  Cal.  652,  79  Pac.  439;  Hoyt  v.  Hart,  140 
Cal.  722,  87  Pac.  569;  Huffner  v.  Sawday,  153  Cal.  86,  94  Pac.  424; 
Tubbs  V.  Roberts,  40  Colo.  498,  92  Pac.  220;  City  and  County  of  Denver 
V.  Walker,  45  Colo.  387,  101  Pac.  348;  Wilson  v.  Collin,  45  Colo.  412, 
102  Pac.  21;  Reno  v.  Reno  &  Juchem  Ditch  Co.,  51  Colo.  588,  119  Pac 
473;  Flannery  v.  Campbell,  30  Mont.  172,  75  Pac.  1109;  State  v.  Quantic, 
37  Mont.  32,  94  Pac.  491;  Brown  v.  Baker,  39  Ore.  66,  65  Pac.  799,  66 
Pac.  193;  Sander  v.  Wilson,  34  Wash.  659,  76  Pac.  280;  Stoner  v.  Mau, 
11  Wyo.  366,  72  Pac.  193,  73  Pac.  548.    , 

•White  V.  Brash,  3  Ariz.  212,  73  Pac.  445;  Ellis  v.  Tone,  58  Cal.  289. 
See  cases  cited  throughout  this  chapter. 

The  plaintiff,  suing  as  appropriator,  must  have  perfected  his  appro- 
priation before  he  has  a  right  to  complain  of  a  diversion  by  another. 
So  held  in  the  mining  cases,  Nevada  County  &  Sacramento  Canal  Co.  v. 
Kidd,  37  Cal.  282;  Miles  v.  Butte  Electric  &  Power  Co.,  32  Mont.  66, 
79  Pac.  549. 
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ence  between  the  right  to  water  as  an  incident  to  riparian 
ownership,  and  such  right  based  upon  priority  of  appropria- 
tion. 

To  sustain  an  action  for  the  diversion  of  water,  it  must,  of 
course,  appear  in  either  case  that  the  diversion  complained  of 
has  been  in  prejudice  of  the  plaintiff's  superior  right.  Not 
every  diversion  is  unlawful,  but  a  diversion  that  might  be 
unlawful  where  the  plaintiff  claims  the  water  as  a  riparian 
owner  need  not  necessarily  be  so  where  the  plaintiff's  right 
is  based  upon  prior  appropriation.  This  is  plain  when  we 
recall  that  according  to  the  general  accepted  doctrine,  the 
riparian  proprietor  is  entitled  to  the  entire  flow  of  the  stream, 
except  so  far  as  it  may  be  diminished  by  the  lawful  use  of 
upper  proprietors,  whether  he  uses  or  needs  it  or  not;  but  a 
prior  appropriator  has  no  right  whatever  to  the  flow  of  the 
water  as  such,  and  may  claim  only  so  much  of  the  water  as  he 
has  appropriated  and  actually  uses  or  needs  for  the  proper 
irrigation  of  his  land. 

From  this  it  follows  that  a  riparian  proprietor  may  main- 
tain an  action  for  any  diversion  of  the  water  of  the  stream 
which  diminishes  the^flow  of  water  to  which  he  is  entitled, 
and  may  recover  nominal  damages,  although  he  has  suffered 
no  actual  injury;  and  he  will  be  entitled  to  an  injunction 
restraining  the  continuance  of  such  diversion,  although  no 
actual  injury  be  threatened.  The  mere  diversion  of  the  water 
is  an  infringement  of  his  rights.  But  a  prior  appropriator 
cannot  recover  damages  for  a  past  diversion  unless  he  has 
been  actually  injured  thereby;  nor  may  he  enjoin  the  contin- 
uance of  such  diversion  unless  an  actual  injury  be  threatened. 
The  mere  diversion,  without  actual  or  threatened  injury,  is  no 
infringement  of  his  rights. 

The  distinction  here  made  is  not  now  so  strictly  insisted 
upon  as  was  formerly  the  case.  With  the  increasing  import- 
ance of  the  most  economical  use  of  water  for  irrigation  and 
other  useful  purposes  as  the  water  has  been  more  and  more 
fully  utilized  or  needed,  the  older  doctrine  of  riparian  rights 
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has  been  somewhat  modified.  The  more  recent  decisions  tend 
to  limit  the  right  of  the  riparian  owner,  at  least  as  against 
other  riparian  owners  on  the  stream,  to  such  water  as  he 
may  have  present  or  prospective  use  for,  and  according  to 
these  decisions  even  the  riparian  owner  has  no  cause  of  action 
for  the  diversion  of  water  unless  he  is  or  may  be  injured 
thereby.* 

A  prior  appropriator,  unless  he  can  show  that  he  is  entitled 
to  all  tiie  water  of  a  natural  stream,  cannot,  in  the  nature  of 
things,  identify  certain  specific  water  as  belonging  to  him- 
self, while  it  is  running  in  its  natural  channel;  and  so  long 
as  he  is  able  to  secure  the  full  amount  of  water  to  which  he  is 
entitled,  he  cannot  complain  that  other  pei:sons  are  diverting 
the  water.*  But  where  an  irrigator  is  entitled  to  all  the  water 
of  a  stream,  any  diversion  of  the  water  thereof  is,  of  course, 
wrongful,  and  may  be  enjoined;  and  in  order  to  support  a 
judgment  in  the  plaintiff's  favor  in  such  case,  a  specific  find- 
ing that  the  diversion  was  wrongful  and  without  right  is  not 
necessary.* 

The  fact  that  the  water  was  not  diverted  directly  from  the 
stream  by  means  of  ditches  tapping  it^oes  not  prevent  the 
maintenance  of  an  action  for  depriving  the  plaintiflf  of  water 
to  which  he  is  entitled.  Thus,  an  action  may  be  maintained 
to  abate  ditches  or  wells  dug  so  near  the  stream  from  which 
the  plaintiflf  derives  his  supply  of  water  as  to  withdraw  some 
of  the  water  therefrom  by  percolation.® 

§  262.    Suits  in  Equity. 

A  court  of  equity,  in  a  proper  case,  will  grant  an  injunction 


*  See  post,  §  264. 

*  Saint  V.  Guerrerio,  17  Colo.  448,  30  Pac.  335. 
"  Williams  v.  Harter,  121  Cal.  47,  53  Pac.  405. 

•Platte  Val.  Irr.  Co.  v.  Backers  Irr.,  Mill.  &  Imp.  Co.,  25  Colo.  77, 
53  Pac.  334;  McClellan  v.  Hurdle,  3  Colo.  App.  430,  33  Pac.  280.     See 
also,  Herriman  Irr.  Co.  v.  Butterfield  Min.  &  Mill.  Co.,  19  Utah,  453,. 
57  Pac.  537. 
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restraining  the  unlawful  diversion  of  water/  or  to  prevent  the 
Interference  with  an  irrigating  ditch  or  other  works.^    The 

* -United  States  Freehold  Land  &  Emigration  Co.  v.  Gallegos,  89  Fed. 
769^  Hayois  v.  Salt  River  Valley  Canal  Co.,  8  Ariz.,  285,  71  Pac.  944; 
Johnson  v.  Superior  Court,  65  Cal.  567,  4. Pac.  576;  Barrows  v.  Fox,  98 
Cal.  63,  32  Pac.  811;  Bartlett  v.  O'Connor  (Cal.),  36  Pac.  513;  Huffner 
V.  Sawday,  153  Cal.  86,  94  Pac.  424;  Bonetti  v.  Ruiz,  15  Cal.  App.  7, 
113  Pac.  118  (percolatirfg  water);  Medano  Ditch  Co.  v.  Adams,  29  Colo. 
317,  68  Pac.  431  (underground  waters);  Wilson  v.  Eagleston,  9  Idaho 
17,  71  Pac.  613,  81  Pac.  434;  Moe  v.  Harger,  10  Idaho  302,  77  Pac.  645; 
Bower  v.  Moorman  (Idaho),  147  Pac.  496  (underground  "waters) ;  Sala- 
zar  V.  Smart,  12  Mont.  395,  30  Pac.  676;  McCook  Irr.  Co.  v.  Crews 
(Neb.),  102  N.  W.  249;  Brown  v.  Ashley,  16  Nev.  311;  Jerrett  v.  Mahan, 
20  Nev.  89,  17  Pac.  12;  Hagerman  Irr.  Co.  v.  McMurry,  16  N.  Mex.  172, 
113  Pac.  823;  Cox  v.  Bernard,  39' Ore.  53,  64  Pac.  860;  Salem  Flouring 
Mills  Co.  V.  Lord,  42  Ore.  82,  69  Pac.  1033;  Britt  v.  Reed,  42  Ore.  76, 
70  Pac.  1029;  Watts  v.  Spencer,  51  Ore.  262,  94  Pac.  39;  Shaw  v.  Profitt. 
57  Ore.  192,  109  Pac.  584,  110  Pac.  1092;  Santa  Rosa  Irr.  Co.  v.  Pecos 
River  Irr.  Co.  (Tex.  Civ.  App.),  92  S.  W.  1014;  Lakeside  Irr  Co.  v. 
Kirby  (Tex.  Civ.  App),  166  S.  W.  715;  Rigney  v  Tacoma  Light  &  Water 
Co.,  9  Wash.  576,  38  Pac.  147;  Desmond  v.  Sander,  46  Wash.  58,  89  Pac. 
179;  Holm  v.  Montgomery,  62  Wash.  398,  113  Pac.  1115. 

See  the  following  cases  of  suits  for  injunction  to  restrain  interference 
with  ditch  or  water  rights  involving  various  points  of  practice  not 
peculiar  to  irrigation  law:  Montecito  Valley  Water  Co.  v.  City  of  Santa 
Barbara,  144  Cal.  578,  77  Pac.  1113;  Porters  Bar  Dredging  Co.  v.  Bean- 
dry,  15  Cal.  App.  751,  115  Pac.  951;  puckers  Irr.,  Mill  &  Imp.  Co.  v. 
Farmers*  Independent  Ditch  Co.,  31  Colo.  62,  72  Pac.  49;  City  and 
County  of  Denver  v.  Walker,  45  Colo.  387,  101  Pac.  348;  Wilson  v. 
Collin,  45  Colo.  412,  102  Pac.  21;  Koch  v.  Story,  47  Colo.  335,  107  Pac. 
1093;  Reno  v.  Reno  &  Juchem  Ditch  Co.,  51  Colo.  588,  119  Pac.  473; 
Wilson  V.  Eagleson,  9  Idaho  17,  71  Pac.  613,  81  Pac.  434;  Bower  v. 
Moormon  (Idaho),  147  Pac.  496;  Custer  Consol.  Mines  Co.  v.  City  of 
Helena,  45  Mont.  146,  122  Pac.  567;  McCook  Irr.  Co.  v.  Crews,  70  Neb. 
109,  96  N.  W.  996;  Simpson  v.  Harrah,  54  Ore.  448,  103  Pac.  58,  1007; 
Redwater  Land  &  Canal  Co.  v.  Jones,  27  S.  Dak.  194,  130  N.  W.  85; 
Houk  V.  Robinson  (Tex.  Civ.  App.),  160  S.  W.  120;  Lakeside  Irr.  Co.  v. 
Kirby  (Tex.  Civ.  App.),  166  S.  W.  715. 

For  decrees  in  suits  for  injunction  held  void  for  indefiniteness  or  in- 
consistencies, see  Pacific  Live  Stock  Co.  v.  Silvies  River  Irr.  Co.,  200 
Fed.  487;  Watkins  Land  Co.  v.  Clements,  98  Tex.  528,  .86  S.  W.  733; 
Biggs  V.  See  (Tex.  Civ.  App.),  147  S.  W.  709. 

•Croke  v.  American  Nat.  Bank,  18  Colo.  App.  3,  70  Pac.  229;  Kane 
V.  littlefield,  48  Ore.  299,  86  Pac.  544. 

See  post,  §  274.  ^  1 1*1 
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right  to  the  use  of  water  being  an  incorporeal  hereditament, 
an  intangible  right,  the  most  appl'opriate  remedy  to  protect 
it  is  a  suit  in  equity.® 

The  plaintiff  is  not  required  to  establish  his  right  at  law 
by  recovering  a  judgment  in  damages  before  applying  for  an 
injunction.  He  must,  indeed,  clearly  make  out  his  right  in 
equity,  and  show  that  money  damages  will  not  give  him  ade- 
quate compensation.  But  if  he  proves  his  case,  relief  will  be 
granted,  although  he  has  not  demanded  damages  at  law. 
Where  the  unlawful  diversion  is  a  continuing  one,  or  future 
diversions  are  threatened,  the  remedy  at  law  is  plainly  inade* 
quate,  and  a  resort  to  a  court  of  equity  is  necessary  and  proper 
in  order  to  obtain  complete  relief  .^^  And  where  an  injunction 
against  the  threatened  diversion  is  asked  for,  the  fact  that 
the  diversion  has  already  actually  begun  will  not  prevent  the 
granting  of  an  injunction  restraining  the  continuance  of  such 
diversion.^^  But  it  has  been  held  that  a  court  of  equity  will 
not  interfere  to  prevent  an  interference  with  a  water  right, 
where  there  has  been  no  overt  hostile  act  on  the  part  of  the 
person  complained  of, — a  mere  intent,  not  acted  upon,  is  not 
actionable." 

An  injunction  will  not  be  granted  merely  in  aid  of  the 
enforcement  of  a  right  or  the  prevention  of  a  wrong  in  the 
abstract  without  proof  of  a  well  grounded  apprehension  of 
immediate  or  future  injury.^^  It  has  been  declared  that  in- 
junction, being  a  harsh  remedy,  should  not  be  granted  save 


'Custer  Consolidated  Mines  Co.  v.  City  of  Helena  (Mont.),  122  Pac. 
567. 

"•Lux  V.  Haggin,  69  Cal.  255,  10  Pac.  674;  Rigney  v.  Tacoma  light 
&  Water  Co.,  9  Wash.  576,  38  Pac.  147.  It  should  be  noted  that  an 
action  at  law  of  ejectment  will  not  lie  to  recover  possession  of  a  water- 
course considered  apart  from  the  land,  and  hence  a  suit  in  equity 
becomes  necessary  to  obtain  relief.  Swift  v.  Goodrich,  70  Cal.  103,  11 
Pac.  561. 

"  Conkling  v.  Pacific  Imp.  Co.,  87  Cal.  296,  25  Pac.  399. 

"Umatilla  Irr.  Co.  v.  Umatilla  Imp.  Co.,  22  Ore.  366,  30  Pac  30. 

"  Sorenson  v.  Norell,  24  Colo.  App.  470,  135  Pac.  119. 
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when  necessary  to  preserve  the  plaintiff's  rights."  How.ever, 
in  practice  the  remedy  seems  to  be  granted  quite  freely. 

Where  a  court  of  equity  acquires  jurisdiction  of  a  cause  of 
action  brought  to  enjoin  the  defendant  from  interfering  with 
the  plaintiff's  water  rights  it  may  decide  all  the  questions 
involved  and  grant  appropriate  relief,  such,  in  a  proper  case, 
as  quieting  title.^'  The  court  will  not,  however,  determine 
water  rights  in  an  injunction  suit  unless  tiie  issues  are  proper- 
ly framed  to  enable  it  to  do  so.^®  The  court  may  not  only  enjoin 
the  unlawful  diversion  of  water,  but  may  also  require  the 
removal  of  the  obstructions  by  which  the  diversion  is  made, 
in  order  that  the  water  may  flow  undisturbed  in  the  stream.^^ 
But  the  injunction  should  not  be  broader  than  the  complaint, 
nor  restrain  the  defendant  further  than  necessary  to  protect 
the  plaintiff's  rights.^^ 

In  an  equitable  action  to  enjoin  the  unlawful  diversion  of 
water,  and  to  abate  the  defendant's  dam  as  a  nuisance,  and 
also  to  recover  damages  for  the  past  diversion,  the  plaintiff  is 
not  entitled  to  a  jury.^®    But  in  such  case  the  court  may  call 


14 


Briggs  V.  Leffingwell  (Tex.  Civ.  App.),  132  S.  W.  902.  See,  also, 
Matagorda  Canal  Co.  v.  Markham  Irr.  Co.  (Tex.  Civ.  App.),  154  S.  W. 
1176. 

The  drastic  remedy  of  injunction  will  not  be  granted  to  one  claiming 
_as  appropriator  unless  he  clearly  establishes  his  right  to  the  water  by 
a  complete  appropriation.  Bowen  v.  Spaulding,  63  Ore.  392,  128  Pac. 
37. 

"  Guthiel  Park  Investment  Co.  v.  Town  of  Montclair,  32  Colo.  420, 

76  Pac.  1050;  Bessemer  Irr.  Ditch  Co.  v.  WooUey,  32  Colo.  437,  76  Pac. 
1053. 

'•  See  ante,  §  222. 

"Johnson  v.  Superior  Court,  65  Cal.  567,  4  Pac.  576.  See  Mace  v. 
Mace,  46  Ore.  586,  67  Pac.  660,  68  Pac.  737.  As  to  suit  by  lower  riparian 
owner  against  upper  owner  for  cutting  trees  along  the  stream,  see 
Fisher  v.  Feige,  137  Cal.  39,  69  Pac.  618,  92  Am.  St.  77. 

**  Montecito  Valley  Water  Co.  v.  City  of  Santa  Barbara,  144  Cal.  578, 

77  Pac.  1113;  Lone  Tree  Ditch  Co.  v.  Rapid  City  Electric  &  Gas  Light 
Co.,  16  S.  Dak.  451,  93  N.  W.  650.  See,  also,  Byers  v.  Colonial  Irr.  Co., 
134  Cal.  553,  66  Pac.  732. 

*•  Evans  v.  Ross  (Cal.,  1885),  8  Pac.  88;  Churchill  v.  Baumann,  104 
Cal.  369^  36  Pac.  93,  39  Pac.  43. 
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a  jury,  and  direct  proper  issues  to  be  framed  and  submitted 
to  it.  Th^  verdict  of  the  jury  on  these  issues,  however,  is 
advisory  only,  and  the  court  may  adopt  or  reject  it,  and  itself 
find  the  facts.^^  A  decree  unqualifiedly  enjoining  the  defend- 
ant from  diverting  any  water  between  the  dates  specified,  will 
be  limited  by  the  law  reading  into  i^;  that  this  inhibition  only 
covers  such  time  as  the  plaintiff  needs  the  water.^^  The  rem- 
edy for  violation  of  a  decree  enjoining  the  diversion  of  water 
is  by  contempt  proceedings  and  not  by  an  action  for  damages.^^ 

§  263.    Who  May  Maintain  Action. 

It  is  obvious  that  an  action  for  the  diversion  of  water  can 
be  maintained  only  by  one  who ,  owns  the  water  right,  or  has 
such  an  interest  therein  as  can  be  invaded.  A  judgment  for 
damages  in  such  case  can  be  based  only  upon  the  ownership 
or  right  of  property  in  the  water,  and  the  wrongful  invasion 
of  that  right.  Therefore,  if,  in  an  action  for  the  diversion 
of  water,  both  parties  claim  the  ownership  of  the  water  right, 
the  question  of  ownership  must  first  be  determined  before  any 
judgment  for  damages  can  stand.^^ 

It  is  not  necessary  that  the  plaintiff  should  be  the  owner  of 
the  ditch  by  which  the  water  is  supplied,  but  it  is  sufficient  if 
he  has  a  right  to  the  use  of  the  water.  Thus,  the  owner  of 
lands  irrigated  by  means  of  a  ditch  owned  by  another  may 
enjoin  the  wrongful  diversion  of  water  above  him  to  his 
injury.** 

Again,  the  plaintiff  need  not  be  the  owner  of  the  land  if 
he  has  the  right  of  occupation  and  to  the  use  of  the  water 
thereon.  Thus,  a  tenant  for  years  may  enjoin  the  unlawful 
diversion  of  water  from  a  stream  flowing  by  the  leased  prem- 


"  Evans  v.  Ross  (Cal.,  1885),  8  Pac.  88;  Saint  v.  Guerrerio,  17  Colo. 
448,  30  Pac.  335. 
"  Medano  Ditch  Co.  v.  Adams,  29  Colo.  317,  68  Pac.  431. 

Wallace  v.  Weaver,  47  Mont.  437,  133  Pac.  1099. 

Cash  V.  Thornton,  3  Colo.  App.  475,  34  Pac.  268. 

Clifford  V.  Larrieu,  2  Ariz.  202,  Jl  Pac.  397. 
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ises,  though,  in  effect,  the  injunction,  though  perpetual,  will 
cease  to  exist  with  the  termination  of  the  lease.^^  In  such 
case,  also,  the  owner  of  the  leased  premises  may  maintain  an 
action  for  the  unlawful  diversion,  such  diversion,  at  least 
where  the  doctrine  of  riparian  rights  obtains,  being  an  injury 
done  to  the  inheritance.^®  A  person  in  possession  of  land  as  a 
pre-emptor,  who  holds  a  receiver's  receipt  for  payment  there- 
for, which  is  made  by  statute  prima  fade  evidence  of  right- 
ful possession,  may,  as  a  riparian  proprietor,  restrain  the 
unlawful  diversion  of  water  by  an  upper  proprietor.  ^^  And 
one  in  possession  under  an  equitable  title  may  sue  to  protect 
his  water  rights.^®  One  tenant  in  common  of  a  ditch  and  water 
right  may  sue  for  unlawful  interference  by  his  cotenant.^® 

An  action  for  the  diversion  of  water  may  be  maintained  by 
a  city  which  has  acquired  the  water  right  from  the  original 
appropriators.^®  And  the  United  States  may  sue  to  protect 
its  water  rights  against  invasion.^^ 

The  assignee  of  a  water  right  may  maintain  an  action 
thereon,  although  the  assignment  was  made  for  tlie  express 
purpose  of  enabling  him  to  bring  the  action.  Thus  it  has  been 
held  that  one  to  whom  certain  lands  were  granted  for  the  pur- 
pose of  bringing  an  action  for  water  rights  connected  there- 
with, with  an  oral  agreement  that  upon  the  termination  of 
the  litigation  the  lands  should  be  reconveyed,  might  maintain 
the  action  in  his  own  name,  such  action  being  founded  on  the 
legal  title.32 


"Heilbron  v.  Fowler  Switch  Canal  Co.,  75  Cal.  426,  17  Pac.  535; 
Heilbron  v.  Kings  River  &  F.  Canal  Co.,  76  Cal.  11,  17  Pac.  933;  Crook 
V.  Hewitt,  4  Wash.  749,  31  Pac.  28. 

"Heilbron  v.  Last  Chance  Water  Ditch  Co.,  75  Cal.  117,  17  Pac.  05. 

"  Conkling  v.  Pacific  Imp.  Co.,  87  Cal.  296,  25  Pac.  399. 

"  Watts  V.  Spencer,  51  Ore.  262,  94  Pac.  39. 

"  Games  v.  Dalton,  56  Ore.  596,  110  Pac.  170. 

"Springville  v.  Fullmer,  7  Utah,  450,  27  Pac.  577. 

"United  States  v.  Conrad  Investment  Co.,  156  Fed.  123;  United  States 
V.  Union  Gap  Irr.  Co.,  209  Fed.  274. 

"Smith  V.  Logan,  18  Nev.  149,  1  Pac.  678. 
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§  264.    Plaintiff's  Rights  Must  be  Invaded — ^Proof  of  Damages. 

In  order  to  entitle  the  claimant  of  a  water  right  to  an  injunc- 
tion or  damages  in  an  action  for  an  alleged  interference  with 
his  right,  it  must,  of  course,  appear  that  his  right  has  been 
invaded.  And  an  injunction  will  not  be  granted  in  such  an 
action  to  restrain  the  defendant  from  diverting  the  water  of 
the  stream  in  question,  where  it  appears  that  the  water 
diverted  would  not  have  reached  the  plaintiff's  land  even  if 
the  defendant  had  permitted  it  to  continue  to  flow  in  its  nat- 
ural channel.^^  Similarly,  where  an  injunction,  issued  at  the 
suit  of  the  defendant,  restraining  the  plaintiff  from  using  the 
water  of  a  certain  ditch,  was  dissolved,  it  was  held,  in  an 
action  on  the  injunction  bond  to  recover  damages  for  loss  of 
the  plaintiff's  crops  by  reason  of  the  issuing  of  the  injunc- 
tion, that  a  judgment  in  favor  of  the  plaintiff  for  nominal 
damages  would  not  be  disturbed  on  writ  of  error  by  the  plain- 
tiff, where  the  evidence  showed  that  there  was  a  great  scarcity 
of  water,  so  that  it  could  not  have  reached  the  plaintiff's  land.*^ 

An  action  for  an  injunction  to  restrain  the  wrongful  diver- 
sion of  water  may  be  maintained  by  the  person  havmg  a  right 
to  the  water  as  a  riparian  owner  or  otherwise,  without  proof 
of  actual  past  damages,^'  though  undoubtedly,  where  the 


"  Larimer  &  Weld  Reservoir  Co.  v.  Cache  La  Poudre  Irr.  Co.,  8  Colo. 
App.  237,  45  Pac.  525  (affirmed  in  25  Colo.  144,  53  Pac.  318) ;  Leonard 
V.  Shatzer,  11  Mont.  422,  28  Pac.  457;.  Raymond  v.  Wimsette,  12  Mont. 
551,  31  Pac.  537;  West  Point  Irr.  Co.  v.  Moroni  &  Mt.  P.  Irr.  Ditch  Co., 
21  Utah  229,  61  Pac.  16. 

"^Mack  V.  Jackson,  9  Colo.  536,  18  Pac.  542.  It  was  further  held  in 
this  case  that,  if  the  plaintiff  could  have  obtained  sufficient  water  from 
some  other  source,  he  could  not  recover  a  greater  sum  than  he  would 
have  had  to  expend  in  so  doing. 

"Moore  v.  Clear  Lake  Water  Works,  68  Cal.  146,  8  Pac.  816;  Conk- 
ling  V.  Pacific  Imp.  Co.,  87  Cal.  296,  25  Pac.  399;  Spargur  v.  Heard, 
90  Cal.  221,  27  Pac.  198;  Mott  v.  Ewing,  90  Cal.  231,  27  Pac.  194;  Goul4 
V.  Eaton,  117  Cal.  539,  49  Pac.  577;  Brown  v.  Ashley,  16  Nev.  311; 
Rigney  v.  Tacoma  Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147. 

The  owner  of  a  prescriptive  right  to  water  is  entitled  to  an  injunc- 
tion to  restrain  a  diversion  without  proof  of  damages;  it  is  enough  if 
it  appears  that  the  continuance  of  the  defendant's  acts  will  deprive  the 
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plaintiff  claims  as  a  prior  appropriator,  there  must  be  proof 
of  threatened  injury.  In  general,  where  there  can  be  no  in- 
vasion of  the  plaintiff's  rights  by  the  defendant's  diversion  of 
the  water  without  actual  damage,  before  the  plaintiff  can 
enjoin  the  defendant  from  diverting  the  water,  he  must  show 
that  he  will  be  damaged  by  such  diversion.^® 

A  prior  appropriator  of  water  is  not  entitled  to  an  injunc- 
tion restraining  the  diversion  of  water,  where  it  appears  that 
he  will  be  only  nominally  damaged  by  the  acts  done  and  threat- 
ened by  the  defendant.  Thus,  where  a  landowner  diverts 
water  for  the  irrigation  of  his  land,  but  fails  to  use  it  for  this 
purpose,  and  allows  it  to  run  to  waste,  he  cannot  enjoin 
another  from  turning  the  water  away  from  his  headgate,  to 
be  used  by  the  defendant  on  his  own  land.^^  But  the  fact  that 
the  injury  is  incapable  of  ascertainment,  or  of  being  computed 
in  damages,  and  therefore  only  nominal  damages  can  be 
awarded,  will  not  deprive  a  riparian  proprietor  of  a  right  to 
an  injunction  restraining  the  unlawful  diversion  of  the  water 
of  the  stream  flowing  past  his  land.^® 

Wherever  the  effect  of  a  diversion  of  water  would  be  to  de- 
prive a  riparian  owner  of  a  right  of  property  therein,  he  may 
have  such  diversion  restrained  without  proof  of  actual  dam- 
ages.*®   And  where,  as  according  to  the  older  doctrine  of 


plaintiff  of  a  right  of  property.  Southern  California  Investment  Co.  v. 
Wilshire,  144  Cal.  68,  77  Pac.  767. 

"  Cruse  V.  McCauley,  96  Fed.  369. 

"  Peregoy  v.  McKissick,  79  Cal.  572,  31  Pac.  967. 

"California  Pastoral  &  Agricultural  Co.  v.  Enterprise  Canal  &  Land 
Co.,  127  Fed.  741;  Heilbron  v.  Fowler  Switch  Canal  Co.,  75  Cal.  426,  17 
Pac.  535. 

"•  Last  Chance  Water  Ditch  Co.  v.  Emigrant  Ditch  Co.,  129  Cal.  277, 
61  Pac.  960;  Huffner  v.  Sawday,  153  Cal.  86,  94  Pac.  424;  Shurtleff  v. 
Bracken,  163  Cal.  24, 124  Pac.  724.    See,  also,  cases  cited  in  note  35  ante. 

As  against  an  appropriator  who  seeks  to  divert  the  water  to  non- 
riparian  lands,  a  riparian  owner  may  enjoin  any  diversion  of  the  water 
of  the  stream  which  will  deprive  him  of  the  customary  flow  of  water 
which  is  or  may  be  beneficial  to  his  land.  He  is  not  limited  by  any 
measure  of  reasonableness,  this  limitation  applying  only  as  between 
different  riparian  owners.     Anaheim   Union  Water  Co.  v.  Fuller,  150 
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riparian  rights,  the  riparian  owner  has  a  right  to  the  contin- 
ued flow  of  the  water  of  the  stream  whether  he  has  any  use 
for  the  water  or  not,  he  may  have  a  diversion  of  the  water 
enjoined  although  not  injured  thereby,  in  order  to  prevent 
a  claim  of  a  right  to  divert  the  water  from  ripening  into  a 
right.*®  But  according  to  the  more  recent  doctrine  in  the  west- 
em  states  a  riparian  owner  has  no  right  to  prevent  other  per- 
sons from  using  the  water  simply  because  he  wishes  to  see 
the  stream  flow  by  or  through  his  lands  undiminished  and 
unobstructed.  His  right  to  the  water  is  now  becQciing  rec- 
ognized as  being,  like  that  of  the  appropriator,  dependent  upon 
use,  either  present  or  prospective,  and  he  will  not  be  permitted 
to  invoke  the  aid  of  a  court  of  equity  to  restrain  a  diversion 
of  the  water  which  will  cause  him  no  present  or  prospective 
injury,  but  which  will  benefit  ±he  party  diverting  it.*^    The 


Cal.  327,  88  Pac.  978,  11  L.  R.  A.  (N.  S.)  1062;  Miller  v.  Madera  Canal 
&  Irr.  Co.,  155  Cal.  59,  99  Pac.  502. 

*»  Gould  V.  Eaton,  117  Cal.  539,  49  Pac.  577,  38  L.  R.  A.  181. 
One  riparian  proprietor  may  maintain  an  action  on  the  case  against 
another,  and  recover  nominal  damages  for  an  unlawful  diversion  of 
water,  constituting  an  invasion  of  the  riparian  rights  of  the  plaintiff, 
without  proof  of  actual  present  damages.  Blanchard  v.  Baker,  8  Greenl. 
(Me.)  253,  23  Am.  Dec.  504;  Elliot  v.  Fitchburg  R.  Co.,  10  Cush.  (Mass.) 
191,  57  Am.  Dec.  85.  In  such  case  it  is  sufficient  for  the  plaintiff  to 
show  an  obstruction  of  his  right,  and  such  obstruction  being  shown,  the 
law  will  infer  damage.  Sampson  v.  Hoddinott,  1  C.  B.  (N.  S.)  590,  87 
E.  C.  L.  590.  So,  also,  in  an  action  for  an  injunction.  Rigney  v.  Tacoma 
Light  &  Water  Co.,  9  Wash.  576,  38  Pac.  147.  But  where,  even  in  the 
•  case  of  a  riparian  proprietor,  there  can  be  no  invasion  of  the  plaintiff's 
right  without  actual  perceptible  damage,  no  action  can  be  maintained 
for  the  diversion  without  proof  of  such  damage.  Elliot  v.  Fitchburg 
R.  Co.,  10  Cush.  (Mass.)  191,  57  Am.  Dec.  85.  See  Embrey  v.  Owen, 
6  Exch.  353;  Heilbron  v.  76  Land  &  Water  Co.,  80  Cal.  189,  22  Pac. 
62;  Modoc  Land  &  Live  Stock  Co  v.  Booth,  102  Cal.  151,  36  Pac.  431. 

*'  Modoc  Land  &  Live  Stock  Co.  v.  Booth,  102  Cal.  151,  36  Pac.  431 ; 
Fifield  v.  Spring  Valley  Water  Works,  130  Cal.  502,  62  Pac.  1054;  San 
-Joaquin  &  ICings  River  Canal  &  Irr.  Co.  v.  Fresno  Flume  &  Irr.  Co.,  158 
Cal.  626,  112  Pac.  182;  Jones  v.  Conn,  39  Ore.  30,  64  Pac.  855,  54  L.  R. 
A.  630.  See  the  doctrine  of  these  cases  rejected  in  California  Pastoral 
&  Agricultural  Co.  v.  Enterprise  Canal  &  Land  Co.,  127  Fed.  74L    See, 
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beneficial  use  of  the  water  of  a  stream  will  not  be  enjoined 
where  such  use  disturbs  merely  a  naked  legal  right  of  the 
plaintiff;  the  purpose  of  an  injunction  is  to  prevent  irrepara- 
ble injury  .*2 

§265.    Parties. 

In  an  action  for  the  diversion  of  water  or  other  interference 
with  water  rights  the  ordinary  rules  as  to  parties  apply.  Thus 
all  persons  interested  should  be  made  parties,  but  persons  not 
affected  by  the  issues  raised  need  not  be  brought  in  as  par- 
ties.*^ An  action  for  an  interference  with  a  water  right  must 
be  brought  by  the  real  party  in  interest.**  Where  several  per- 
sons are  interested  in  a  ditch  or  water  right  one  may  sue  to 
protect  his  interest  without  necessarily  making  the  others  par- 
ties to  the  suit.**  The  objection  of  a  defect  of  parties  must  be ' 
raised  by  demurrer  or  answer ;  if  not  so  raised  it  will  be  con- 
sidered as  waived.*® 


also,  as  to  this  line  of  decisions  in  California,  Anaheim  Union  Water 
Co.  V.  Fuller,  150  Cal.  333,  88  Pac.  978,  11  L.  R.  A.  (N.  S.)  1062. 

**Conlee  Live  Stock  Co.  v.  Phoebus  Development  Co.,  75  Wash.  109, 
134  Pac.  684. 

*»  Washington  State  Sugar  Co.  v.  Sheppard,  186  Fed.  233;  Daly  v. 
Ruddell,  137  Cal.  671,  70  Pac.  784;  Montecito  Valley  Water  Co.  v.  City 
of  Santa  Barbara,  144  Cal.  578,  77  Pac.  1113;  Brown  v.  Farmers'  High 
Line  Canal  &  Reservoir  Co.,  26  Colo.  66,  56  Pac.  113;  Farmers'  High 
Line  Canal  &  Res.  Co.  v.  White,  32  Colo.  114,  75  Pac.  415;  Squires  v. 
Livesly,  36  Colo.  302,  85  Pac.  181;  Hackett  v.  Larimer  &  Weld  Reser- 
voir Co.,  48  Colo.  178,  109  Pac.  965;  Watkins  Land  Co.  v.  Clements,  98 
Tex.  578,  86  S.  W.  733;  Biggs  v.  Lee  (Tex.),  137  S.  W.  138;  Mata- 
gorda  Canal  Co.  v.  Markham  Irr.  Co.  (Tex.  Civ.  App.),  154  S.  W.  1176; 
Houk  V.  Robinson  (Tex.  Civ.  App.),  160  S.  W.  120;  Sander  v.  Wilson, 
34  Wash.  659,  76  Pac.  280;  See,  also.  Brown  v.  Moorman  (Idaho),  147 
Pac.  496. 

In  an  action  by  appropriators  to  restrain  a  wrongful  diversion  by 
other  appropriators  from  the  stream  above  the  lands  of  the  parties  need 
not  be  made  parties.    Beck  v.  Bono,  59  Wash.  479,  110  Pac.  13, 

''  Custer  Consolidated  Mines  Co.  v.  City  of  Helena,  45  Mont.  146,  127 
Pac.  567. 

Camfes  V.  Dalton,  56  Ore.  596,  110  Pac.  170. 

Medano  Ditch  Co.  v.  Adams,  29  Colo.  317,  68  Pac.  431. 
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§  266.    Joinder  of  Actions  and  Parties. 

It  is  the  common  practice  to  join  an  action  to  recover  dam- 
ages for  the  diversion  of  water  and  a  cause  of  action  to  obtain 
an  injunction  to  restrain  the  continuance  of  the  diversion.*^ 
But  where  there  are  several  plaintiffs,  causes  of  action  which 
are  several  cannot  be  joined  with  causes  of  action  which  are 
common.  Thus,  where  several  persons  own  separate  tracts 
of  land  in  severalty,  they  cannot  join  a  cause. of  action  for 
damages  caused  to  their  respective  tracts  by  the  diversion  of 
water  by  the  defendant  with  a  cause  of  action  for  an  injunc- 
tion restraining  the  future  diversion  of  the  water.  In  such 
case,  the  cause  of  action  to  obtain  an  injunction  is  common  to 
all  the  plaintiffs,  but  the  cause  of  action  for  damages  is  sev- 
eral as  to  each  plaintiff,  and  hence  the  two  causes  of  action  are 
improperly  joined.*®  There  is,  of  course,  also  a  misjoinder 
of  parties  plaintiff  in  such  case,  in  that  they  seek  a  joint 
recovery  of  damages  in  which  they  have  no  joint  interest. 

But  the  several  plaintiffs  may  join  in  the  common  action  for 
an  injunction.*®  Thus,  tenants  in  common  of  water  rights 
may  join  in  an  action  to  restrain  the  interference  with  their 
common  right.'®  It  is  not  necessary  that  they  should  join, 
however,  for  each  cotenant  may  bring  an  action  enjoining  the 
diversion  of  any  of  the  water  by  a  stranger.'^ 
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See  cases  cited  throughout  this  chapter.  An  action  to  recover  dam- 
ages for  the  diversion  and  pollution  of  a  stream  of  water,  and  an  action 
to  obtain  an  injunction  restraining  the  further  diversion  and  pollution 
thereof,  may  be  properly  joined.  Watterson  v.  Saldunbehere,  101  Cal. 
107,  35  Pac.  432.    See,  also,  Jacob  v.  Lorenz,  98  Cal.  332,  33  Pac.  119. 

**Barham  v.  Hostetter,  67  Cal.  274,  7  Pac.  689;  Foreman  v.  Boyle, 
88  Cal.  290,  26  Pac.  94. 

*•  Churchill  v.  Lauer,  84  Cal.  233,  24  Pac.  107;  Foreman  v.  Boyle, 

88  Cal.  290,  26  Pac.  94;  Frost  v.  Alturas  Water  Co.,  11  Idaho  294,  81 
Pac.  996;  Beach  v.  Spokane  Ranch  &  Water  Co.,  25  Mont.  367,  66  Pac. 
112;  Ronnow  v.  Delmue,  23  Nev.  29,  41  Pac.  1074. 

Smith  V.  Steams  Rancho  Co.,  129  Cal.  58,  61  Pac.  662. 

Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  73;  Rodgers  v.  Pitt, 

89  Fed.  420;  Miller  v.  Rickery,  127  Fed.  673;  Lytle  Creek  Water  Co.  v. 
Perdew,  65  Cal.  447,  4  Pac.  426. 


80 
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A  joint  action  for  damages  cannot  be  maintained  against 
two  or  more  defendants,  where  the  acts  complained  of  were 
not  done  by  them  acting  jointly,  but  each  diverted  the  water 
independently  of  all  the  others.^^  But  such  persons  may  be 
joined  as  defendants  in  a  suit  in  equity  for  an  injunction.^^ 
And  where  the  defendants  jointly  committed  the  acts  com- 
plained of,  or  the  diversion  was  made  by  one  for  the  benefit 
of  all,  they  are,  of  course,  jointly  liable,  and  should  be  joined 
as  defendants.***  The  principles  here  stated  have  been  applied 
to  actions  other  than  for  the  diversion  of  water,  it  being  held 
that  several  tort  feasors,  acting  severally,  and  not  jointly,  may 
be  jointly  restrained  from  the  continuance  of  the  injury,  but 
are  not  jointly  liable  in  damages/** 

Where  a  suit  for  injunction  is  brought  in  a  federal  court  on 
the  ground  of  diversity  of  citizenship  and  several  owners  of 
water  rights  are  joined  as  complainants  in  the  suit  for  con- 
venience only,  the  matter  in  dispute  must  come  to  the  juris- 
dictional amount,  exclusive  of  interest  and  costs,  as  to  each 
complainant.*® 

§  267.    Independent  Diyersions  by  Several  Defendants. 

Several  persons  may  divert  the  water  of  a  stream,  so  that 


u 
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"Morris  v.  Bean,  146  Fed.  423;  Evans  v.  Ross  (Cal.,  1885),  8  Pac. 
88;  Miles  v.  Du  Bey,  15  Mont.  340,  39  Pac.  313;  Howell  v.  Bent,  48 
Mont  168,  137  Pac.  40.  See,  contra,  Hillman  v.  Newington.  57  Cal.  56, 
in  which,  however,  the  main  purpose  of  the  action  was  to  obtain  an 
injunction,  only  nominal  damages  being  awarded.  See,  also.  Saint  v. 
Guerrerio,  17  Colo.  448,  30  Pac.  335. 

Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  75. 
Hulsman  v.  Todd,  96  Cal.  228,  31  Pac.  39.     See,  also.  Bowman  v. 
Bowman,  35  Ore.  279,  57  Pac.  546. 

Where  it  appears  from  the  allegations  of  the  answer  that  the  defend- 
ants acted  jointly  in  diverting  the  water,  a  special  finding  that  they  are 
jointly  liable  and  jointly  committed  the  acts  complained  of  is  not  neces- 
sary to  sustain  a  judgment  against  them  jointly  for  damages.  Williams 
v.  Harter,  121  Cal.  47,  53  Pac.  705. 

"Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  25  Pac.  550;  Blaisdell  v. 
Stephens,  14  Nev.  17,  33  Am.  Rep.  523. 

-Eaton  V.  Hoge,  141  Fed.  64. 
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the  aggregate  effect  of  their  several  diversions  is  to  deprive 
a  prior  appropriator  of  some  or  all  of  the  water  to  which  he 
is  entitled,  although  no  single  diversion  alone  would  have  this 
effect.  In  such  case,  the  prior  appropriator  can  have  no  sep- 
arate action  against  any  one  of  such  persons,  for  the  latter, 
acting  alone,  has  done  him  no  wrong.  But  he  is  not  with- 
out remedy.  He  may,  and,  in  order  to  obtain  redress,  lie 
must,  bring  a  joint  action  against  all  of  such  persons  whose 
appropriations  are  junior  to  his  own  to  recover  damages  for 
the  diversion,  and  to  restrain  a  continuance  thereof,  leaving 
the  parties  defendant  in  such  case  to  settle  their  respective 
priorities  among  themselves.^^  And  it  has  been  held  that  the 
payment  of  the  damages  and  costs  recovered  should  be  appor- 
tioned equally  among  the  defendants.^®    But  all  the  parties 


"  Hillman  v.  Newington,  57  Cal.  56 ;  Montecito  Valley  Water  Co.  v. 
City  of  Santa  Barbara,  144  Cal.  578,  77  Pac.  1113;  Saint  v.  Guerrerio, 
17  Colo.  448,  30  Pac.  335.  In  the  case  last  cited  Elliott,  J.,  said:  "To 
illustrate:  Let  us  suppose  that  the  natural  flow  of  water  in  the  *  *  * 
creek  is  only  200  inches,  and  that  plaintiff,  as  the  prior  appropriator,  is 
entitled  to  100  inches  thereof.  Mansfield,  owning  lands  on  said  stream 
above  plaintiff,  diverts  100  inches  of  the  water.  Saint,  next  below  Mans- 
field, but  still  above  plaintiff,  diverts  another  100  inches.  Thus  it  re- 
sults that  plaintiff  is  wholly  deprived  of  the  use  of  the  water,  though 
he  is  the  actual  prior  appropriator  thereof.  To  obtain  redress  plaintiff 
commences  his  action  by  injunction  against  Mansfield.  The  action  is 
resisted;  Mansfield  shows  that  he  leaves  water  enough  in  the  natural 
stream  for  plaintiff,  and  thus  plaintiff  is  defeated,  unless  he  assumes 
the  burden  of  proving  that  Mansfield's  appropriation  is  junior  to  Saint's, 
— a  matter  in  which  plaintiff  has  no  interests  The  same  result  follows 
if  Saint  be  sued  separately;  and  thus  the  party  actually  having  the 
better  right  is  prevented  from  maintaining  it.  To  prevent  a  failure  of 
justice  in  cases  of  this  kind,  the  prior  appropriator  cannot  properly  be 
required  to  assume  any  such  risks  or  burdens.  But  he  may  bring  and 
maintain  an  action  jointly  against  all  parties,  junior  in  right  to  him- 
self, whenever  the  result  of  their  acts,  either  joint  or  several,  deprives 
him  of  his  better  right  to  the  use  of  the  water,  or  substantially  inter- 
feres therewith.  He  may  thus  secure  protection  to  his  own  priority, 
and  leave  the  junior  appropriators  to  settle  their  relative  priorities 
among  themselves." 

"Hillman  v,  Newington,  57  Cal.  56.  This  case,  in  so  far  as  it  holds 
that  a  joint  action  for  damages  may  be  maintained  against  several 
persons   severally   diverting  water,   is   undoubtedly  wrong    (see   ante. 
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whose  joint  acts  operate  to  deprive  the  prior  appropriator  of 
the  water  to  which  he  is  entitled  should  be  joined  as  defend- 
ants ;  and  where,  in  an  action  brought  to  restrain  the  defend- 
ants from  obstructing  the  flow  of  a  stream  to  the  plaintiff's 
ditch,  it  appears  that  during  the  period  complained  of  other 
persons,  not  parties  to  the  action,  have  diverted  water  from 
the  same  stream  to  such  an  extent  that  it  cannot  be  sufficiently 
shown  that,  but  for  the  acts  of  such  persons,  no  injury  would 
have  resulted  to  the  plaintiff,  an  injunction  will  not  be 
granted.^® 

But  where  the  diversion  of  water  by  one  person  is  unlaw- 
ful of  itself,  irrespectively  of  any  diversion  by  other  parties, 
as  it  would  be  where  one  person  diverts  water  to  such  an  ex- 
tent as  to  deprive  a  prior  appropriator  of  some  of  the  water 
to  which  he  is  entitled,  and  other  diversions  would  simply 
increase  the  extent  to  which  the  prior  appropriator  is  injured, 
or  where  a  riparian  .owner  diverts  more  water  than  he  may 
claim  as  against  the  plaintiff,  it  is  no  defense,  in  an  action  for 
such  unlawful  diversion,  that  other  persons  were  also  unlaw- 
fully diverting  the  water,  and  it  is  therefore  not  error  to 
exclude  evidence  of  such  diversion  by  other  persons.®®  Such 
evidence  is  admissible  only  Qn  the  issue  as-  tb  the  amount  of 
damages,  and  if  the  plaintiff  waives  all  claim  to  damages  ex- 
cept nominal  damages,  it  is  not  admissible  at  all.®^ 

§  268.    Venue. 
It  may  sometimes  be  a  question  as  to  what*  is  the  proper 


§266;  but  the  damages  awarded  in  the  case  were  merely  nominal, 
the  main  purpose  of  the  action  being  to  obtain'  an  injunction.  The 
real  decision,  that  a  joint  action  might  be  maintained  to  obtain  an  in- 
junction, and  that  the  costs  should  be  divided,  is  in  accordance  with  the 
weight  of  authority. 

"  West  Point  Irr.  Co.  v.  Moroni  &  Mt.  P.  Irr.  Ditch  Co.,  21  Utah  229, 
61  Pac.  16. 

"Gould  V.  Stafford,  77  Cal.  66,  18  Pac.  879;  Lakeside  Ditch  Co.  v. 
Crane,  80  Cal.  181,  22  Pac.  76;  Heilbron  v.  Kings  River  &  F.  Canal 
Co.,  76  Cal.  11,  17  Pac.  933. 

•'  Gould  V.  Stafford,  77  Cal.  66,  18  Pac.  879. 
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county  in  which  to  bring  an  action  for  the  diversion  of  water, 
where  the  residence  of  the  parties,  or  their  respective  proper- 
ties, are  in  different  counties.  In  this  connection  it  should  be 
noted  that  the  cause  of  action  for  an  interference  with  a 
water  right  acquired  by  prior  appropriation,  by  the  unlaw- 
ful diversion  of  the  water,  consists  not  only  in  the  wrongful 
diversion  of  the  water,  but  also  in  the  consequent  injury  to 
the  prior  appropriator.  Neither  the  diversion  alone,  nor  the 
injury  alone  is  sufficient  to  constitute  a  cause  of  action  against 
the  person  diverting  the  water.  The  mere  diversion  of  water 
gives  the  prior  appropriator  no  right  to  complain  so  long  as 
he  receives  all  the  water  to  which  he  is  entitled.  Likewise 
as  to  the  injury,  unless  it  be  shown  that  it  was  caused  by  the 
diversion  in  question.  The  diversion  of  the  water  and  the 
consequent  injury  constitute  one  cause  of  action. 

From  this  it  follows  that  the  cause  of  action  may  arise  in 
two  different  counties,  as  where  the  defendant  in  one  county 
diverts  water  to  which  the  plaintiff  is  entitled  for  the  irri- 
gation of  his  land  lying  in  another  county.  In  such  case,  the 
plaintiff  may  elect  in  which  county  he  will  bring  his  action.'* 
Similarly,  where  the  plaintiff's  irrigating  ditch  is  located  in 
two  counties, — ^the  head  of  the  ditch  being  in  one  county,  and 
the  land  to  be  irrigated  lying  in  the  other  county, — ^a  cause 
of  action  for  diverting  the  water  from  the  stream  above  the 
head  of  the  plaintiff's  ditch  arises  in  both  counties,  and  the 
action  for  such  diversion  may  therefore  be  brought  in  either 
county.®* 

In  Colorado  the  district  court  of  one  county  may  take  juris- 
diction of  an  action  for  an  injunction  to  protect  water  rights 
already  established  by  adjudication  proceedings  notwithstand- 


"Deseret  Irr.  Co.  v.  Mclntyre,  16  Utah  398,  52  Pac.  628. 

"  Lower  Kings  River  Water  Ditch  Co.  v.  Kings  River  &  F.  Canal  Co., 
60  Cal.  408;  Last  Chance  Water  Ditch  Co.  v.  Emigrant  Ditch  Co.,  129 
Cal.  277,  61  Pac.  960.  See,  also,  Miller  v.  Madera  Canal  &  Irr.  Co.,  155 
Cal.  59,  99  Pac.  602. 
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ing  the  fact  that  the  adjudication  proceedings  took  place  in 
ttie  district  court  of  another  county.®'*^ 

§  269.    Pleading. 

The  ordinary  rules  of  pleading  apply  to  actions  for  the  un- 
lawful diversion  of  water.  Possibly  a  high  standard  of  tech- 
nical accuracy  in  the  preparation  of  pleadings  in  irrigation 
cases  should  not  be  required,  lest  the  products  of  the  soil  be 
destroyed  while  time  is  wasted  on  mere  matters  of  form.  A 
plain  statement  of  the  substantial  facts  should  be  held  suffi- 
cient.** 

In  order  to  entitle  the  plaintiff  to  the  relief  sought,  he  must 
show  in  his  complaint  that  he  has  a  prior  right  to  the  water, 
and  that  the  defendant  has  unlawfully  deprived  him  of  it.®* 
A  statement  of  mere  legal  conclusions  in  a  complaint  is,  of 
course,  insufficient.  Where  the  plaintiff  claims  a  superior 
right  by  virtue  of  a  prior  appropriation,  it  is  not  sufficient  to 
allege  a  priority  of  appropriation  without  setting  forth  the 
facts  upon  which  such  claim  is  based,  for  this  would  be  merely 


"•Medano  Ditch  Co.  v.  Adams,  29  Colo.  317,  68  Pac.  131;  Buckers  Irr., 
Mill  &  Imp.  Co.  v.  Farmers'  Independent  Ditch  Co.,  31  Colo.  62,  72 
Pac  49. 

**Per  Elliott,  J.,  in  Farmers'  High  Line  Canal  &  Reservoir  Co.  v. 
Southworth,  13  Colo.  Ill,  21  Pac.  1028. 

See  generally  as  to  sufSciency  of  pleadings,  Rincoh  Water  &  Power 
Co.  V.  Anaheim  Union  Water  Co.,  115  Fed.  543;  Miller  v.  Rickey,  146 
Fed.  574  (127  Fed.  573);  Anderson  Land  &  Stock  Co.  v.  McConnell, 
133  Fed.  581;  Strong  v.  Baldwin,  137  Cal.  432,  70  Pac.  288,  154  Cal. 
150,  97  Pac.  178;  Brown  v.  Farmers'  High  Line  Canal  &  Reservoir  Co., 
26  Colo.  66,  56  Pac.  183;  Medanb  Ditch  Co.  v.  Adams,  29  Colo.  317,  68 
Pac.  431;  Wellington  v.  Beck,  30  Colo.  409,  70  Pac.  687  (answer); 
Ogilvy  V.  Irrigating  &  Land  Co.,  19  Colo.  App.  380,  75  Pac.  598  (plead- 
ing defense);  Carroll  v.  Vance,  39  Colo.  216,  88  Pac.  1069;  Wilson  v. 
Eagleson,  10  Idaho  755,  81  Pac.  434;  Beach  v.  Spokatie  Ranch  &  Water 
Co.,  25  Mont.  367,  65  Pac.  112  ^  Carter  v.  Wakeman,  42  Ore.  147,  70 
Pac.  393  (complaint  held  insufficient) ;  Shaw  v.  Profitt,  57  Ore.  192,  110 
Pac.  1092;  Shotwell  v.  Dodge,  8  Wash  337,  36  Pac.  254;  Northport 
Brewing  Co.  v.  Perrot,  22  Wash.  243,  60  Pac.  403  (answer);  Sander 
V.  Wilson,  34  Wash.  659,  76  Pac.  280  (answer). 

"Downing  v.  Agricultural  Ditch  Co.,  20  Colo.  546,  39  Pac.  336;  Carter 
V.  Wakeman,  42  Ore.  147,  70  Pac.  393. 
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to  plead  a  conclusion  of  law.  The  complaint  should  contain 
every  essential  averment  necessary  to  show  the  existence  of 
such  right  under  the  law  of  appropriation.®®  Similarly  the 
complaint  must  recite  facts  showing  that  the  defendant  acted 

r 

unlawfully;  a  statement  of  a  mere  legal  conclusion  to  that 
effect  is  insufficient.®^ 

A  complaint  in  which  the  plaintiff  alleges  that  he  is  the 
owner  of  certain  land,  requiring  water  for  irrigation,  and  that 
he  has  actually  diverted,  and  up  to  the  time  of  the  alleged 
unlawful  diversion  by  the  defendant,  has  actualy  used,  all 
the  water  in  question*  upon  his  land,  is  sufficient  to  show  the 
plaintiff's  right.®® 

Where  the  plaintiff  alleges  in  his  complaint  that  he  has  a 
right  to  the  water,  an  allegation  that  he  is  in  a  positiotl  to 
use  it  himself  or  furnish  it  to  others  is  unnecessary.®^ 


•"Farmers*  High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pac.  1028;  Downing  v.  Agricultural  Ditch  Co.,  20  Colo.  546, 
39  Pac.  336;  Farmers'  Independent  Ditch  Co.  v.  Agricultural  Ditch  Co., 
3  Colo.  App.  255,  32  Pac.  722.  In  the  case  last  cited  the  court  held 
that,  in  an  action  by  a  ditch  company  on  behalf  of  itself  and  its  stock- 
holders to  restrain  the  diversion  of  water,  the  complaint  should  state 
the  names  of  the  users  from  the  plaintiff's  ditch,  the  date  of  their  appro- 
priations, and  other  facts  relating  to  their  individual  appropriations. 
This  ruling  was  reversed  in  22  Colo.  513,  45  Pac.  444. 

"•'McLean  v.  Farmers'  Hi^h  Line  Canal  &  Reservoir  Co.,  44  Colo. 
184,  98  Pac.  16.  See,  also,  Cline  v.  Stock,  71  Neb.  70,  102  N.  W.  265. 
A  complaint  in.  an  action  for  interference  with  water  rights  which  shows 
on  its  face  that  the  plaintiff  has  enjoyed  all  the  water  to  which  he  is 
entitled  and  that  the  defendant  has  not  interfered  with  the  plaintiff's 
rights,  states  no  cause  of  action.  St.  Germain  Irr.  Co.  v.  Hawthorn 
Ditch  Co.,  32  S.  Dak.  260,  143  N.  W.  124. 

•■Salazar  v.  Smart,  12  Mont.  ^95,  30  Pac  676. 

Where,  in  a  suit  brought  to  recover  damages  for  diverting  water 
claimed  for  irrigating  purposes,  and  for  an  injimction,  the  defendant 
made  no  claim  to  be  the  riparian  proprietor  of  the  stream,  but  claimed 
the  waters  by  priar  appropriation  and  prescription,  it  was  held  that 
to  support  the  claim  for  damages,  the  material  allegations  in  the  com- 
plaint were  prior  appropriation  of  the  water  by  the  plaintiff,  and  the 
diversion  thereof  by  the  defendant,  and  that  it  was  unnecessary  to  aver 
riparian  ownership  in  the  plaintiff.  Jerrett  v.  Mahan,  20  Nev.  89,  17 
Pac.  12. 

•  Moore  v.  Clear  Water  Works,  68  Cal.  146,  8  Pac.  816. 


/ 
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Where  the  plaintiff  claims  a  prescriptive  right  to  the  use 
of  the  water,  he  must,  of  course,  allege  facts  showing  thfe 
existence  of  such  right.  An  allegation  that  he  has,  for  the 
prescriptive  period  before  the  diversion  complained  of,  "had 
the  undisputed  usufructuary  right  to  the  use  of  the  water," 
is  not  sufficient,  for  such  use  is  not  necessarily  adverse/® 

In  an  action  for  an  injunction  to  restrain  the  unlawful 
diversion  of  water,  it  must  be  alleged  in  the  complaint  that 
the  diversion  is  continuing,  and  that  the  defendant  threatens 
to  continue  it."  A  bill  disclosing  a  continuing  trespass  on  the 
complainant's  lands  by  a  number  of  defendants,  and  a  con- 
stant and  wrongful  diversion  of  water  by  them  from  a  stream 
flowing  through  complainant's  lands,  which  is  continually 
depreciating  their  value,  was  held  sufficient  to  entitle  the  com- 
plainant to  an  injunction,  the  facts  averred  being  admitted.^^ 
In  an  action  for  an  injunction  to  restrain  the  unlawful  inter- 
ference with  the  flow  of  water  in  the  plaintiff's  ditch,  an  alle- 
gation in  the  complaint  that  the  f)laintiff  is  the  owner  of  lands 
planted  in  fruit  trees,  which,  if  deprived  of  such  water,  will 
die,  is  a  sufficient  allegation  that  the  damage  from  the  threat- 
ened  injury  would  be  irreparable.^^ 

Where  a  suit  is  brought  to  recover  damages  for  the  unlaw- 
ful diversion  of  water,  and  also  for  an  injunction,  in  order  to 
entitle  the  plaintiff  to  an  injunction,  it  is  only  necessary,  in 
addition  to  the  facts  averred  in  the  complaint  upon  which  the 
claim  for  damages  is  based,  to  aver  facts  sufficient  to  obtain 
equitable  relief,  without  repeating  the  other  averments.^* 

The  plaintiff's  recovery  should,  of  course,  be  limited  to  the 
damages  alleged  and  prayed  for  in  the  complaint.     Thus, 


10 

n 


Heintzen  v.  Binninger,  79  Cal.  5,  21  Pac.  377. 

Ball  V.  Kehl,  87  Cal.  505,  25  Pac,  679. 

"United  States  Freehold  Land  &  Emigration  Co.  v.  Gallegos,  89  Fed. 
769. 

Smith  V.  Steams  Rancho  Co.,  129  Cal.  58,  61  Pac.  662. 

Jerrett  v.  Mahan,  20  Nev.  89,  17  Pac.  12. 


1* 
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where,  in  an  action  to  recover  damages  for  loss  of  crops  caused 
by  the  defendant's  interfering  with  the  plaintiff's  irrigating 
ditch,  and  for  an  injunction,  the  plaintiff  alleged  in  his  com- 
plaint the  loss  of  crops  in  1897,  and  prayed  for  damages  there- 
for, and  obtained  an  injunction  for  the  year  1898,  it  was  held 
to  be  error  to  award  damages  for  loss  of  crops  in  1898  also, 
no  amendment  or  supplemental  complaint  covering  that  year 
having  been  filed."  But  it  is  immaterial  that  the  plaintiff 
alleges  more  extensive  rights  than  he  really  has.  Thus,  equity 
will  grant  relief  in  a  case  where  the  court  finds  that  the  quan- 
tity of  water  appropriated  by  the  plaintiff  is  less  than  that 
alleged  in  his  complaint.^® 

It  has  been  held  that  where,  in  an  action  to  recover  for  the 
wrongful  diversion  of  water,  the  defendant  relies  upon  the 
plaintiff's  consent  to  the  diversion  as  a  defense,  such  defense 
need  not  be  specially  pleaded,  but  evidence  thereof  may  be 
introduced  under  a  general  denial.  This  is  not  such  new  mat- 
ter as  is  required  to  be  specially  pleaded,  since  neither  its  pur- 
pose nor  effect  is  to  discharge  or  avoid  a  cause  of  action  there- 
tofore existing,  but  to  prove  that  the  alleged  cause  of  action 
never  existed  by  show^ing  that  the  material  allegation  of  injury 
and  damage  to  the  plaintiff  is  not  true."  But  where  the  de- 
fendant relies  on  a  right  to  divert  the  water  acquired  by 
adverse  possession,  he  must  plead  such  defense  in  his  answer, 
or  he  will  not  be  permitted  to  introduce  evidence  in  support, 
of  it.^®    Where,  in  an  action  to  maintain  a  riparian  right  to 


"Miller  v.  Douglas,  7  Ariz.  41,  60  Pac.  722. 

Where,  in  an  action  for  the  diversion  of  water,  the  plaintiff  claimed 
the  right  to  500  inches,  and  the  jury  awarded  him  800  inches,  and 
$1,000,  damages  for  the  unlawful  diversion,  and  the  plaintiff  remitted 
the  excess  of  300  inches,  it  was  held  that  judgment  entered  accordingly 
could  not  stand,  for,  if  the  nature  of  the  case  admitted  of  the  remitting 
by  the  plaintiff  of  a  portion  of  the  water  awarded  him,  he  was  not 
entitled  to  $1,000  damages.    Dougherty  v.  Haggin,  61  Cal.  805. 

"*  Hill  V.  Lenormand,  2  Ariz.  354,  16  Pac.  266. 

"  Churchill  v.  Baumann,  95  Cal.  541,  30  Pac.  770. 

"American  Co.  v.  Bradford,  27  Cal.  361  (mining  case).  See  Lillis 
V.  Emigrant  Ditch  Co.,  95  Cal.  553,  30  Pac.  1108.    An  answer  that  fails 
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water,  the  defense  is  a  prescriptive  right  of  diversion,  such 
defense  is  sufficiently  pleaded  under  the  California  Code  of 
Civil  Procedure,  by  setting  up  the  statute  of  limitations  by 
reference  to  the  section  of  the  Code  under  which  the  right 
was  acquired/* 

The  courts  will  be  liberal  in  allowing  amendments  to  the 
pleadings  when  these  do  not  seriously  impair  the  rights  of 
the  opposite  party.®® .  This  is  particularly  the  case  in  respect 
to  amendments  to  the  answer.  The  defendant  may  generally 
set  up  as  many  defenses  as  he  may  have.  And  he  may  be 
permitted  to  amend  his  answer  by  omitting  the  defense  set 
up  in  the  original  answer,  and,  by  new  averments,  set  up  an 
entirely  new  defense.®* 

Where  defendant's  answer  is  defective  in  form  merely  and 
not  in  substance,  and  no  objection  is  made  by  motion  or  de- 
murrer, the  defect  is  waived  by  the  plaintiff's  pleading  over.®* 

§  270.    Burden  of  Proof— Evidence. 

In  an  action  for  an  interference  with  water  rights,  the  bur- 
den is,  of  course,  upon  the  plaintiff  to  prove  his  case.®®  Thus, 
to  authorize  an  injunction  the  rights  which  it  is  sought  to 
protect  should  be  established^th  certainty.®* 

Where,  in  an  action  for  the  diversion  of  water,  the  plain- 
tiff makes  out  a  prima  facte  case  as  to  his  right  to  the  water, 


to  allege  the  essential  fact^s  constituting  adverse  possession  is  insuffi- 
cient.   Churchill  v.  Louie,  135  Cal.  608,  67  Pac,  1052. 

"Alhambra  Addition  Water  Co.  v.  Richardson,  72  Cal.  598,  14  Pac. 
379. 

*  Saint  V.  Guerrerio,  17  Colo.  448,  30  Pac.  335.  See,  also,  Driskill  v. 
Rebbe,  22  S.  Dak.  242,  117  N.  W.  135.  In  an  action  for  damages  for 
breach  of  contract  to  furnish  water  for  irrigation,  the  court,  in  its  dis- 
cretion, may  permit  the  amendment  of  the  complaint.  Bean  v.  Stone- 
man,  104  Cal.  49,  37  Pac.  777,  38  Pac.  39. 

"  Gould  V.  Stafford,  101  Cal.  32,  35  Pac.  429. 

"McCall  V.  Porter,  42  Ore.  49,  71  Pac.  976. 

"Schirmer  v.  Drexler,  134  Cal.  134,  66  Pac.  180;  Platte  Valley  Irr.  Co. 
V.  Central  Trust  Co.,  32  Colo.  192,  75  Pac.  39. 

"Andrews  v.  Donnelly,  59  Ore.  138,  116  Pac.  569. 
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the  burden  is  cast  upon  the  defendant  to  show  that  he  was 
the  owner  of  the  water  diverted  by  him,  and  had  a  riffht  to 
divert  it,  and  did  not  divert  more  than  belonged  to  him.  Thus, 
where  the  defendant  claims  that  the  water  diverted  had  been 
previously  turned  into  the  stream  by  him,  he  has  the  burden 
of  showing  that  he  has  not  diverted  any  more  water  from  the 
stream  than  he  has  turned  into  it,  and  that  the  diversion  has 
not  diminished  the  quantity  of  water  previously  appropriated 
by  the  plaintiff.®* 

Where,  in  an  action  for  diversion,  the  plaintiff  has  estab- 
lished his  right  as  a  prior  appropriator  to  the  water  claimed, 
the  defendant,  as  subsequent  appropriator,  who  claims  that 
his  diversion  will  not  injure  the  plaintiff,  must  establish  this 
fact  by  clear  and  convincing  evidence.^® 

In  an  action  to  restrain  the  diversion  of  water  the  usual 
rules  of  evidence  apply.  Thus  the  evidence,  to  be  admissible, 
must  be  within  the  issues  raised  by  the  pleadings,  and  evi- 
dence inconsistent  therewith  is  incompetent.^^ 

§  271.    Defenses. 

An  action  for  the  diversion  of  water  cannot  be  maintained 
by  one  who  consented  to  such  diversion;  such  consent  being 
a  complete  defense  to  the  action.®®  And  since  no  riparian 
rights  can  be  claimed  in  an  artificial  stream,  it  is  a  good  de- 


"Herriman  Irr.  Co.  v.  Butterfield  Min.  &  Mill  Co.,  19  Utah  453,  57_ 
Pac.  537. 

"Moe  V.  Harger,  10  Idaho  302,  77  Pac.  645. 

"  Wellington  v.  Beck,  43  Colo.  70,  95  Pac.  297. 

For  evidence  held  sufficient  to  warrant  an  injunction,  see  Mentone 
Irr.  Co.  V.  Redlands  Electric  Light  &  Power  Co.,  155  Cal.  323,  100  Pac. 
1082;  Lockwood  v.  Freeman,  15  Idaho  395,  98  Pac  295;  Watts  v.  Spen- 
cer, 51  Ore.  262,  94  Pac.  39;  Simpson  v.  Harrah,  54  Ore.  448,  103  Pac. 
1007.  The  records  of  the  United  States  land  office  are  inadmissible  in 
a  suit  for  diversion  and  for  the  determination  of  water  rights  because 
taken  in  ex  parte  proceedings.  Driskill  v.  Rebbe,  22  S.  Dak.  242,  117 
N.  W.  135. 

"Churchill  v.  Baumann,  95  Cal.  541,  30  Pac.  770,  104  Cal.  369,  36 
Pac.  93,  38  Pac.  43.     Sep  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674. 
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fense  to  an  action  for  the  diversion  of  water  by  one  claiming 
a  right  thereto  as  a  riparian  proprietor  to  show  that  the 
stream  in  question  is  an  artificial,  and  not  a  natural,  water- 
course.®* So,  also,  an  action  for  an  injunction  restraining  the 
obstruction  of  the  flow  of  a  stream  cannot  be  maintained 
where  it  appears  that  there  was  no  obstruction.*^ 

It  will  ordinarily  be  a  good  defense,  of  course,  that  the 
diversion  complained  of  was  not  made  by  the  defendant.  Thus 
it  has  been  held  that  the  owner  of  riparian  land,  who  has 
leased  it  to  a  tenant,  the  latter  having  exclusive  control  of 
the  premises,  wteiter  flumes,  etc.,  is  not  liable  for  the  unlawful 
diversion  by  the  tenant  of  more  water  than  he  was  entitled 
to,  the  lessor  having  had  nothing  to  do  with  such  diversion.** 
But  in  a  suit  to  enjoin  a  wrongful  diversion  by  the  defendant 
it  is  no  defense  that  other  persons  are  also  diverting  the 
water.*^ 

An  action  for  the  wrongful  diversion  of  water  may  be 
barred  by  the  statute  of  limitations,  and  adverse  possession 
by  the  defendant  for  the  period  of  limitations  is  therefore  a 
good  defense  to  the  action.*^ 

In  an  action  for  the  diversion  of  water,  it  is  of  course  a 
good  defense  that  the  defendant  has  a  right  to  the  water 
either  as  legal  owner  or  otherwise.**  But  an  allegation  in  the 
answer  that  the  defendant  is  the  owner  of  a  tract  of  land 


"See  Sampson  v.  Hoddinott,  1  C.  B.  (N.  S.)  590,  87  E.  C.  L.  590; 
Green  v.  Carotta,  72  Cal.  267,  13  Pac.  685. 

•*  Sparlin  v.  Gotcher,  23  Ore.  186,  31  Pac.  399. 

"  Gould  V.  Stafford,  101  Cal.  32,  35  Pac.  429. 

"  Miller  v.  Rickey,  146  Fed.  574. 

"•Evans  v.  Ross  (Cal.,  1885),  8  Pac.  88.  See  ante,  §186.  See  State 
V.  Quantic,  37  Mont.  32,  94  Pac.  491;  Dalton  v.  Kelsey,  58  Ore.  244,  114 
Pac.  464. 

As  to  the  effect  of  bringing  an  action  as  stopping  the  running  of  the 
statute  of  limitations,  see  Montecito  Valley  Water  Co.  v.  City  of  Santa 
Barbara,  144  Cal.  578,  77  Pac.  1113.  As  to  laches,  see  Stevinson  v. 
San  Joaquin  &  Kings  River  Canal  Co.,  162  Cal.  141,  116  Pac.  378,  121 
Pac.  398. 

••  Posachajie  Water  Co.  v.  Standard,  97  Cal.  476,  32  Pac.  532. 
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through  which  the  stream  flows,  and  that  most  of  such  tract 
is  susceptible  of  and  would  be  benefited  by  irrigation,  with- 
out any  allegation  that  he  is  entitled,  as  a  riparian  owner,  to 
any  definite  quantity  of  water  for  the  irrigation  of  his 
riparian  land,  or  as  to  what  proportion  of  the  waters  of  the 
stream  he  couldr  reasonably  exhaust  for  that  purpose,  or 
whether  his  land  is  above  or  below  the  point  of  the  plaintiff's 
diversion,  is  insufficient  to  raise  any  issue  as  to  the  extent  of 
the  defendant's  right,  as  a  mere  riparian  proprietor,  to  divert 
and  exhaust  any  portion  of  the  waters  of  the  stream ;  and  a 
finding  in  accordance  with  such  allegation  does  not  conflict 
with  a  general  finding  in  favor  of  the  plaintiff,  as  the  owner 
of  the  water  decreed  to  him.®^  So,  also,  a  cross-complaint  by 
the  defendant  claiming  riparian  rights  in  the  water  of  the 
stream  in  question,  which  does  not  show,  by  statement  of 
facts,  that  the  defendant  owns  or  holds  by  right  any  lands 
which  are  riparian  to  such  stream,  does  not  state  a  cause  of 
action  for  a  cross-complaint.®* 

We  have  seen  that  the  right  acquired  by  prior  appropria- 
tion is  wholly  independent  of  the  needs  of  later  appropriators, 
and  hence,  where  a  party  has  acquired  a  priority  of  right  to 
water  by  a  valid  appropriation  thereof ,  another  party  cannot 
justify  an  interference  with  such  right  by  merely  showing 
that  he.  is  wholly  dependent  upon  the  same  supply  of  water.®^ 

Where  a  prior  appropriator  seeks  to  enjoin  a  diversion  of 
the  water  to  which  he  is  entitled  by  a  subsequent  appropri- 
ator, and  the  latter  sets  up  as  a  defense  that  to  grant  the 
relief  prayed  for  would  not  benefit  the  plaintiff,  he  must  estab- 
lish such  defense  by  clear  and  satisfactory  evidence.®* 


*»  Riverside  Water  Co.  v.  Gage,  89  Cal.  410,  26  Pac.  889. 

»•  Silver  Creek  &  Panoche  Land  &  Water  Co.,  113  Cal.  142,  45  Pac. 
191. 

•'  Roberts  v.  Arthur,  15  Colo.  456,  24  Pac.  922.  But  see  this  case  to 
the  effect  that  an  allegation  of  such  dependence  may  sometimes  be 
proper  in  an  equitable  proceeding.  See,  also.  Barrows  v.  Fox  (Cal., 
1892),  30  Pac.  768. 

Alamosa  Creek  Canal  Co.  v.  Nelson,  42  Colo.  140,  93  Pac.  1112. 


98 


§  272  ACTIONS  FOR  INTERFERENCE  471 

§  272.    Damages. 

The  plaintiff  in  an  action  for  an  interference  with  water 
rights  is  entitled  to  recover  whatever  damages  he  has  sus- 
tained which  are  the  proximate  and  direct  result  of  the  diver- 
sion.*' 

In  estimating  the  damages  in  an  action  for  the  wrongful 
diversion  of  water,  the  real  injury  wrought,  rather  than  the 
period  of  time  during  which  the  plaintiff  was  deprived  of  the 
water,  is  to  he  taken  as  the  measure  of  damages.^°®  The  meas- 
ure of  damages  for  the  loss  of  the  use  of  water  by  the  wrong- 
ful acts  of  another  is  the  market  value  of  the  water  for  irri- 
gation purposes,^®^  or  the  difference  in  the  value  of  the  plaint- 
iff's land  with  the  water  and  its  value  without  the  water 
diverted. ^°2  Where  the  loss  of  crops  is  the  injury  charged,  the 
measure  of  damages  is  the  net  loss  sustained,  that  is,  the  mar- 
ket value  of  the  crop  lost  less  the  cost  of  producing,  harvest- 
ing and  marketing.^^^ 

-  The  plaintiff  must  prove  not  only  that  he  has  suffered  loss 
on  account  of  the  interference  with  the  water  right  but  alsoi 
the  amount  of  the  loss.^®*  Where  the  evidence  does  not  show 
substantial  injury  by  reason  of  the  diversion  complained  of, 
nominal  damages  may  be  awarded.  ^^'^ 

§  273.    Actions  Affecting  Interstate  Streams.  -* 

In  a  number  of  cases  it  has  been  held  that  one  who  has 


"•  North  Point  Consolidated  Irr.  Co.  v.  Utah  &  Salt  Lake  Canal  Co., 
23  Utah  199,  63  Pac.  812;  Whitmore  v.  Utah  Fuel  Co.,  26  Utah  488,  73 
Pac.  764. 

"•Carron  v.  Wood,  10  Mont.  500,  26  Pac.  388. 

"*  North  Point  Consolidated  Irr.  Co.  v.  Utah  &  Salt  Lake  Canal  Co., 
23  Utah  199,  63  Pac.  812. 

^'"De  Fretias  v.  Town  of  Suisan  (Cal.),  149  Pac.  553. 

'"Tubbs  V.  Roberts,  40  Colo.  498,  92  Pac.  220;  Shotwell  v.  Dodge, 
8  Wash.  337,  36  Pac.  254. 

Orient  Mining  Co.  v.  Freckleton,  27  Utah  124,  74  Pac.  652. 
Hagerman  Irr.  Co.  v.  McMurray,  16  N.  Mex.  172,  113  PaC.  823. 
See,  also,  Wallace  v.  Weaver,  47  Mont.  437,  133  Pac.  1099;  Shotwell  v. 
Dodge,  €  Wash.  337,  36  Pac.  254. 
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appropriated  in  one  state  for  use  of  land  lying  therein  water 
from  an- interstate  stream  rising  in  another  state,  acquires  a 
right  to  such  water  as  against  a  subsequent  appropriator  in 
the  latter  state,  and  will  be  protected  by  injunction  against 
the  diversion  of  such  water  to  his  injury  by  the  subsequent 
appropriator.  ^°®  Thus  a  court  of  one  state  may  restrain  a 
person  within  that  state  from  diverting  in  another  state  the 
water  of  a  stream  flowing  from  the  latter  state  to  the  detri- 
m«it  of  a  prior  appropriator  in  the  state  in  which  the  suit  is 
brought.^®^  So,  also,  a  suit  may  be  brought  in  a  federal  court 
to  restrain  the  diversion  of  water  in  another  state.^®^  But  the 
jurisdictional  amount  must  be  involved.^®® 

§  274.    Injuries  to  Ditches  and  Other  Works. 

The  owner  of  an  irrigiating  ditch,  like  the  owner  of  any 
other  property,  may  maintain  an  action  for  an  injury  to  the 
ditch,"^  the  measure  of  damages  for  the  destruction  of  such 
ditch  being  the  difference  in  the  value  of  the  land  without  and 
with  the  ditch."^    An  injunction  will  lie  to  restrain  a  con- 


"•  Rickey  Land  &  Cattle  Co.  v.  Miller,  218  U.  S.  258,  31  S.  Ct.  11 
(affirming,  S.  C,  152  Fed.  11,  22);  Bean  v.  Morris,  221  U.  S.  485,  31 
S.  Ct.  703  (affirming,  S.  C,  159  Fed.  651);  Howell  v.  Johnson,  89  Fed. 
556;  Morris  v.  Bean,  123  Fed.  618,  146  Fed.  423;  Hoge  v.  Eaton,  135 
Fed.  411. 

As  to  action  to  determine  rights  in  interstate  streams,  see  Anderson 
V  Bassman,  140  Fed.  14;  Conant  v.  Deep  Creek,  etc.,  Irr.  Co.,  23  Utah 
627,  66  Pac.  188,  90  Am.  St.  721. 

"^  Willey  V.  Decker,  11  Wyo.  496,  73  Pac.  210,  100  Am.  St.  939. 

«*Rick6y  Land  &  Cattle  Co.  v.  Miller,  218  U.  S.  258,  31  S.  Ct.  11 
(affirming,  S.  C,  152  Fed.  11,  22);  Hoge  v.  Eaton,  135  Fed.  411;  Ander- 
son y.  Bassman,  140  Fed.  14;  Morris  v.  Bean,  146  Fed.  423. 

"•Morris  v.  Bean,  146  Fed.  423. 

"•  Hargrave  v.  Hall,  3  Ariz.  252,  73  Pac.  400';  Jacob  v.  Lorenz,  98  Cal. 
332,  33  Pac.  119;  Chicago,  B.  &  Q.  R.  Co.  v.  McPhiflamey,  19  Wyo.  425, 
118  Pac.  682.  See  Hoyt  v.  Hart,  149  Cal.  722,  87  Pac.  569;  Gustin  v. 
Harting,  20  Wyo.  1,  121  Pac.  522. 

One  may  own  an  irrigating  ditch  without  owning  a  water  right,  and 
may  protect  it  from  injury.  Stocker  v.  Kirtley,  6  Idaho  795,  59  Pac. 
891. 

"*  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Dotspn,  20  Colo.  304,  38  Pac.  322. 
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tinuing  trespass  on  the  plaintilff's  irrigation  works  without 
proof  of  actual  substantial  damages.*" 

In  an  action  for  the  destruction  of  irrigation  works  claimed 
by  the  plaintiff,  where  the  defendant  pleads  the  general  issue, 
the  plaintiff  must  establish  his  ownership  of  the  works."* 

In  several  states  malicious  injuries  to  irrigation  ditches, 
are,  by  statute,  made  punishable  as  misdemeanors."* 

§  275.    PoUution  of  Water. 

A  prior  appropriator  of  the  water  of  a  stream  for  irriga- 
tion is  entitled  not  only  to  the  quantity  of  water  covered  by 
his  appropriation,  but  also  to  have  the  same  continue  to  flow 
without  being  so  polluted  or  contaminated  by  the  discharge  of 
refuse  and  other  matter  therein  as  to  render  it.  unfit  for  use 
for  purposes  of  irrigation.  And  he  may  maintain  an  action 
to  recover  damages  for  such  pollution,  or  to  restrain  its  con- 
tinuance."'   What  deterioration  in  quality  would  injuriously 
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Larimer  County  No.  2  Irr,  Co.  v.  Larimer  &  Weld  Res.  Co.,  (Colo. 
App.),  143  Pac.  270;  Castle  Rock  Irr.,  etc.,  Co.  v.  Jurisch,  67  Neb.  377, 
93  N.  W.  690. 

A  right  to  enjoin  the  obstntction  of  an  irrigating  ditch  may  be  barred 
by  the  statute  of  limitations.  Centerville,  etc.,  Irr.  Ditch  Co.  v.  Sanger 
Lumber  Co.,  140  Cal.  385,  73  Pac.  1079. 

*"  Smith  V.  Smith,  67  Ore.  606,  135  Pac.  876. 

"*See  Roberson  v.  People,  40  Colo.  119,  90  Pac.  79;  State  v.  Tiffany, 
44  Wash.  602,  87  Pac.  932. 

As  to  prosecution  under  Texas  statutes  for  taking  water  from  an  irri- 
gation ditch  without  authority,  see  Cordero  v.  State  (Tex.  Crim.  App.), 
58  S.  W.  102;  Dolan  v.  State,  60  Tex.  Crim.  App.  5,  129  S.  W.  840. 

*"  Montana  Co  v.  Gehring,  75  Fed.  384;  Arizona  Copper  Co.  v.  Gilles- 
pie, 12  Ariz.  190,  100  Pac.  465;  McCarthy  v.  Gaston  Ridge  Mill  &  Min. 
Co.,  144  Cal.  542,  78  Pac.  7;  Cushman  v.  Highland  Ditch  Co.,  3  Colo. 
App.  437,  33  Pac.  344;  Humphreys  Tunnel  &  Mining  Co.  v.  Frank,  46 
Colo.  524,  105  Pac.  1093;  Watson  v.  Colusa-Parrot  Min.  &  Smelting  Co., 
31  Mont.  513,  79  Pac.  14;  Markwardt  v.  City  of  Guthrie,  18  Okl.  32,  90 
Pac.  26;  Brown  v.  Gold  Coin  Min.  Co.,  48  Ore.  277,  86  Pac.  361;  Crane 
V.  Winsor,  2  Utah  248;  Packwood  v.  Mendota  Coal  &  Coke  Co.  (Wash.), 
146  Pac.  163  (domestic  &  farm  uses).  See,  also,  Sullivan  v.  Jones,  13 
Ariz.  229,  108  Pac.  476;  Hill  v.  Standard  Min.  Co.,  12  Idaho  223,  85  Pac. 
907.  As  to  joinder  of  parties  and  actions  in  such  suits,  see  Norton  v 
Colusa^arrot  Min.  &  Smelting  Co.,  167  Fed.  202. 
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affect  the  water  for  irrigation,  and  whether  or  not  the  deteri- 
oration complained  of  in  a  particular  case  had  this  effect, 
are  matters  of  fact  for  tie  consideration  of  the  jury."* 

In  order  to  entitle  an  irrigator  to  an  injunction  restrain- 
ing the  pollution  of  the  water  supplying  his  ditch,  it  must 
appear  that  he  will  be  damaged  by  such  pollution.  Thus,  the 
owner  of  a  placer  mine  having  a  prior  right  to  the  use  of  the 
water  of  a  stream  will  not  be  enjoined  from  working  his 
mine  so  that  the  tailings  are  carried  into  the  irrigating  ditch, 
and  upon  the  land  of  a  subsequent  appropriator  of  the  water, 
where  this  result  is  a  necessary  incident  to  the  use  of  the 
water  in  placer  mining,  and  no  real  damage  is  done  to  the 
irrigator."^ 

The  pollution  of  the  water  of  an  irrigating  ditch  ordinarily 
constitutes  a  private  nuisance,  which  a  court  of  equity  will 
enjoin  as  such."®  And  in  Colorado,  where  the  supreme  court 
will  assume  original  jurisdiction  of  injunction  proceedings 
only  in  cases  of  a  public  character,  it  has  been  held  that  the 
fact  that  a  large  number  of  persons  are  interested,  and  great 
interests  extending  into  several  counties  are.  involved,  is  not 
sufficient  to  give  the  case  a  public  character,  so  that  the 
supreme  court  will  assume  original  jurisdiction  of  a  suit  to 
restrain  the  pollution  of  a  stream  so  as  to  render  its  waters 
unfit  for  irrigating  purposes."^  It  has  also  been  held,  how- 
ever that  the  befouling  of  the  waters  of  a  canal  from  which 
a  number  of  persons,  more  than  three,  obtained  water  for 
irrigation  and  other  purposes,  so  as  to  render  it  unfit  for  use, 
created  a  public  nuisance,  under  a  statute  declaring  that  a 
public  nuisance  consists,  among  other  things,  in  unlawfully 


The  Louisiana  act  of  1910  to  protect  irrigators  from  the  pollution  of 
the  water  was  held  unconstitutional  on  account  of  a  defective  title  to 
the  statute.     State  v.  Duson,  130  La.  488,  58  So.  159. 

"•Montana  Co.  v.  Gehring,  75  Fed.  384. 

*"  McCauley  v.  McKeig,  8  Mont.  389,  21  Pac.  22.  See,  also,  Pairplay 
Hydraulic  Min.  Co.  v.  Weston,  29  Colo.  125,  67  Pac.  160. 

"'  Crane  v.  Winsor,  2  Utah,  248. 

*"  People  V.  Rogers,  12  Colo.  278,  20  Pac.  702. 
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doing  an  act  which  in  any  way  renders  three  or  more  persons 
insecure  in  life  or  the  use  of  property.  It  was  further  held 
in  this  case  that  the  right  to  maintain  such  nuisance  could 
not  be  gained  by  prescription.^^** 

An  action  to  enjoin  the  defendant  from  running  mining 
debris  and  other  matter  into  the  plaintiff's  irrigating  ditch  and 
upon  his  land,  and  for  damages,  must  be  tried  as  a  whole,  and 
not  the  two  causes  of  action  separately.  In  such  action,  the 
court  must  try  the  issue  raised  as  to  the  injunction,  and  then, 
on  the  demand  of  either  party,  submit  the  question  of  damages 
to  a  jury,  and  thereafter  render  the  proper  judgment.  It  is 
error  to  try  the  issue  as  to  the  injunction,  and  enter  judg- 
ment thereon  and  continue  the  question  of  damages  to  a  sub- 
sequent term  of  the  court.^** 


*"  North  Point  Consolidated  Irr.  Co.  v.  Utah  &  S.  L.  Canal  Co.,  16 
Utah  246,  52  Pac.  168. 

"*Stocker  v.  Kirtley,  6  Idaho  795,  59  Pac.  891.  But  see,  as  to  the 
right  to  a  jury  in  e<juitable  actions,  ante,  §  262. 
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Section. 

276.  Generally. 

277.  Liability  for  Damages  Caused  by  Reservoir. 

§  276.    GeneraUy. 

To  a  limited  extent,  storage  reservoirs  have  been  con- 
structed  throughout  the  arid  region  for  the  purpose  of  storing, 
in  times  of  abundance,  water  that  might  otherwise  run  to 
waste,  so  as  to  increase  the  available  supply  in  times  of  scarc- 
ity. These  reservoirs,  when  of  any  considerable  size,  are 
usually  constructed  and  maintained  by  irrigation  companies, 
but  private  reservoirs  are  not  unknown.  The  right  to  con- 
struct reservoirs,  and  so  to  store  water,  is  recognized  by  the 
state  and  federal  statutes,  and  the  storage  of  water  is  in  sev- 
eral instances  made  the  subject  of  express  statutes.*  The  pol- 
icy of  the  state  and  federal  governments  has  always  been  to 
encourage  the  preservation  of  water  for  irrigation  and  other 
purposes.^ 


*As  to  reservoir  sites  under  the  federal  and  state  statutes,  see  Rio 
Grande  Dam  &  Irr.  Co.  v.  United  States,  215  U.  S.  266,  30  S.  Ct.  97; 
United  States  v.  Rickey  Land  &  Cattle  Co.,  164  Fed.  496;  United  States 
v.  Whitney,  176  Fed.  593;  Baldridge  v.  Leon  Lake  Ditch  &  Reservoir 
Co.,  20  Colo.  App.  518,  80  Pac.  477;  Kaschke  v.  Camfield,  46  Colo.  60, 
80  Pac.  477,  102  Pac.  1061;  O'Reilly  v.  Noxon,  49  Colo.  362,  113  Pac. 
486;  Edwards  v.  Roberts,  26  Colo.  App.  538,  144  Pac.  856;  Bucknum  v. 
Johnson,  21  Wash.  261,  127  Pac.  904. 

As  to  application  for  permit  to  construct  a  reservoir  under  Wyoming 
statutes,  see  Laughlin  v.  State  Board  of  Control,  21  Wyo.  99,  128  Pac. 
517,  131  Pac.  62. 

*  Larimer  Co.  Reservoir  Co.  v.  People,  8  Colo.  614,  9  Pac.  794. 
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The  storage  of  water  for  irrigation  purposes  is  merely  one 
phase  of  the  use  of  water  for  irrigation  purposes,  and  all  ques- 
tions arising  in  connection  therewith  must  be  determined  in 
accordance  with  the  well-settled  legal  principles  governing  the 
use  of  water  for  irrigatibn.  Thus  where  the  right  to  store 
water  is  claimed  on  the  basis  of  appropriation,  such  storage 
must  satisfy  the  requirements  of  a  laVful  appropriation.^ 

No  priority  should  be  awarded  to  a  reservoir  except  for  a 
completed  appropriation.*  The  mere  diversion  and  storage  of 
water  in  a  reservoir  is  not  sufficient  to  constitute  an  appro- 
priation ;  the  water  so  diverted  and  stored  must  also  be  ben- 
eficially applied.  And  it  is  erroneous  to  award  priority  to 
a  reservoir  as  to  water  stored  but  not  applied  to  beneficial 
use.^ 

It  is  improper  to  award  two  separate  reservoir  priorities 
of  the  same  capacity  and  date  to  the  same  reservoir  as  the 
result  of  one  act  of  construction  and  the  same  act  of  storing. 
Thus  under  the  Colorado  adjudication  statutes  the  decree  must 
award  priorities  to  the  several  reservoirs  in  the  water  dis- 
trict according  to  time  of  construction  and  capacity  for  stor- 
age of  the  several  reservoirs,  and  the  reservoirs  must  be  sep- 
arately numbered  in  consecutive  order  according  to  the  date 


'See,  generally,  the 'following  cases,  in  which  the  rights  of  reservoir 
owners  were  involved:  Rupley  v.  Welch,  23  Cal.  453;  Water  Supply  & 
Storage  Co.  v.  Larimer  &  Weld  Irr.  Co.,  24  Colo.  322,  51  Pac.  496; 
Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25  Colo. 
87,  53  Pac.  386  (reversing  7  Colo.  App.  225,  42  Pac.  1020);  Cache  La 
Poudre  Reservoir  Co.  v.  Water  Supply  &  Storage  Co.,  25  Colo.  161, 
53  Pac.  331,  43  L.  R.  A.  175,  71  Am.  St.  131,  S.  C,  27  Colo.  532,  62  Pac. 
420;  Church  v.  Stillwell,  12  Colo.  App.  43,  54  Pac  395;  Rockwell  v 
Highland  Ditch  Co.,  1  Colo.  App.  396,  29  Pac.  285;  Beaver  Brook  Reser- 
voir &  Canal  Co.  v.  St.  Vrain  Reservoir  &  Fish  Co.,  6  Colo.  App.  130, 
40  Pac.  1066;  New  Loveland  &  G.  Irr.  &  Land  Co.  v.  Consol.  H.  S. 
Ditch  &  R.  Co.,  27  Colo.  525,  62  Pac.  366,  52  L.  R.  A.  266;  Comstock 
V.  Larimer  &  Weld  Reservoir  Co.,  58  Colo.  186,  145  Pac.  700. 

*  Windsor  Reservoir  &  Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  Colo. 
214,  98  Pac.  729. 

•In  re  Priorities  to  Water  in  Water  Dist.  No.  5,  53  Colo.  483,  127 
Pac.   1025. 
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of  priority  of  appropriation  made  thereby.  These  provisions 
mean  that  to  each  reservoir  shall  be  decreed  its  respective 
priority,  and  this  priority  entitles  the  owner  to  fill  the  reser- 
voir once  during-  any  one  year  up  to  its  capacity,  and  restricts 
the  right>  upon  one  appropriation,  to  a  single  filling  in  any 
one  year.  A  double  filling  would,  in  effect,  give  two  priorities 
of  the  same  date  based  upon  a  single  appropriation.® 

A  priority  for  storage  purposes  cannot  properly  be  awarded 
on  the  strength  of  a  temporary  storing  of  water  for  imme- 
diate irrigation  made  by  a  storage  company  in  temporary  re- 
ceptacles forming  part  of  a  continuous  conduit  for  carrying 
water  from  the  stream  directly  to  irrigate  lands.^ 

A  valid  appropriation  cannot  be  made  under  the  Colorado 
statutes  for  the  storage  of  water  in  small  reservoirs  or  lakes 
for  the  propagation  of  fish.® 

A  subsequent  appropriator  cannot  store  water  for  irriga- 
tion purposes  by  means  of  dams  across  the  stream  where  the 
effect  of  such  storage  will  be  to  interfere  with  the  rights  of 
prior  appropriators  lower  down  on  the  stream.® .  But  irri- 
gators cannot  object  to  the  storing  of  water  by  others  so  long 
as  they  are  not  deprived  of  any  of  the  water  to  wfflch  they  are 
entitled.^^  Thus  one  may  impound  surplus  and  flood  waters 
in  a  gulch  or  wash  so  long  as  he  does  not  thereby  injure  other 
appropriators.^^ 

Where  the  doctrine  of  riparian  rights  is  in  force  an  upper 
riparian  owner  cannot  impound  all  the  waters  of  the  stream 
for  a  portion  of  the  day  without  the  consent  of  a  lower  riparian 


•Windsor  Reservoir  &  Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  Colo, 
214,  98  Pac.  729. 

'Windsor  Reservoir  &  Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  Colo. 
214,  98  Pac.  729,  following  Finley  v.  New  Cache  La  Poudre  Irr.  Co.,  44 
Colo.  234,  98  Pac.  173. 

*  Windsor  Reservoir  &  Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  Colo. 
214,  98  Pac.  729. 

•  Desmond  v.  Sander,  46  Wash.  58,  89  Pac.  179. 
'"  Kelly  V.  Hynes,  41  Mont,  t,  108  Pac.  785. 
"Sullivan  v.  Jones,  13  Ariz.  229,  108  Pac.  476. 
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owner,  or  a  condemnation  of  his  rights."  It  has  been  held, 
however,  that  an  upper  riparian  owner  may  store  in  reser- 
voirs a  portion  of  the  water  naturally  flowing  in  the  stream 
for  future  use  where  this  may  be  done  consistently  with  the 
rights  of  lower  owners."  And  a  riparian  owner  may  not 
restrain  the  impounding  of  flood  or  waste  waters  of  the 
stream  even  by  a  non-riparian  owner  when  he  is  not  injured 
thereby.^* 

In  Colorado  it  is  provided  by  statute  that  "persons  desirous 
to  construct  and  maintain  reservoirs  for  the  purpose  of  storing 
water  shall  have  the  right  to  take  from  any  of  the  natural 
streams  of  the  state  and  store  away  any  unappropriated  water 
not  needed  for  immediate  use  for  domestic  or  irrigating  pur- 
poses."^^  Under  this  statute,  of  course,  a  reservoir  owner 
can  acquire  by  prior  appropriation  no  right  to  fill  his  reser- 
voir which  would  conflict  with  any  right  of  a  ditch  owner  to 
use  the  water  for  irrigation,  when  needed  for  immediate  use, 
even  though  the  priority  of  the  latter  was  junior  in  time  to 
the  construction  of  the  reservoir.^®  And  an  irrigation  com- 
pany which  has  acquired  a  right  to  a  certain  quantity  of  water 
for  irrigation  has  no  right,  by  virtue  of  such  priority,  to  divert 
an  additional  quantity  of  water  for  storage,  so  as  to  interfere 
with  the  right  of  another  appropriator,  whose  right  is  prior 
to  the  company's  appropriation  for  storage,  though  subsequent 


12 


Kalama  Electric  Light  &  Power  Co.  v.  Kalama  Driving  Co.,  48 
Wash.  612,  94  Pac.  459  (not  irrigation);  Tacoma  Eastern  R.  Co.  v. 
Smithgall,  58  Wash.  445,  108  Pac.  1091  (not  irrigation). 

"*  Stacy  V.  Delery,  57  Tex.  Civ.  App.  242,  122  S.  W.  300  (citing  the 
text). 

"Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Water  Co.,  187 
F^.  466. 

»» Mills'  Ann.  St.,  §  2270. 

"Water  Supply  &  Storage  Co.  v.  Tenney,  24  Colo.  344,  51  Pac.  505. 
See,  also,  Comstock  v.  Larimer  &  Weld  Reservoir  Co.,  58  Colo.  186,  145 
Pac.  700;  Greeley  &  Loveland  Irr.  Co.  v.  Farmers'"  Pawnee  Ditch  Co., 
58  Colo.  462,  146  Pac.  247. 
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to  that  for  irrigation."  But  a  junior  appropriator  cannot  re- 
strain the  diversion  of  water  for  storage,  where  it  does  not 
appear  that  such  diversion  diminishes  the  quantity  of  water 
that  would  otherwise  reach  his  land.^*  And  irrespective  of 
the  statute,  one  who  has  a  priority  to  a  certain  amount  of 
water  for  direct  irrigation  may,  during  the  direct  irrigation 
season,  store  the  quantity  which  he  is  then  entitled  to  direct, 
for  use  at  a  later  period.^® 

The  Colorado  statutes  provide  for  an  exchange  of  water 
between  reservoirs.^®  But  a  syst^n  of  such  exchanges  can- 
not be  permitted  where  its  effect  would  be  to  disturb  the  order 
of  priorities  and  convert  a  junior  into  a  senior  right."  The 
question  of  the  exchange  of  water  between  the  same  or  differ- 
ent owners  of  reservoirs  must  be  determined  in  an  appropriate 
proceeding  brought  for  that  specific  purpose,  and  connot  prop- 
erly be  determined  in  a  statutory  action  to  establish  the  rela- 
tive priorities  of  rights  to  store  water  in  reservoirs  within  the 
district." 

A  person  desiring  to  store  water  may  use  as  a  reservoir  a 
natural  depression  including  the  source  or  bed  of  a  stream, 
provided  the  superior  rights  of  prior  appropriators  are  not 
thereby  impaired.^^ 

Public  reservoirs  for  the  storage  of  water  for  irrigation  and 
domestic  uses  are  internal  improvements,  within  the  mean- 
ing of  the  act  of  congress  of  March  3,  1875,  providing  for  the 
admission  of  Colorado  as  a  state  into  the  union,  and  direct- 
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Colorado  Milling  &  Elevator  Co.  v.  Larimer  &  Weld  Irr.  Co.,  26 
Colo.  47,  56  Pac.  185. 

"•Larimer  &  Weld  Reservoir  Co.  v.  Cache  La  Poudre  Irr.  Co.,  8  Colo. 
App.  237,  45  Pac.  525,  affirmed  25  Colo.  144,  53  Pac.  318. 

"•Seven  Lakes  Reservoir  Co.  v.  New  Loveland  &  Greeley  Irr.  &  Land 
Co.,  40  Colc^  382,  93  Pac.  485,  17  L.  R.  A.  (N.  S.)  329. 

"•As  to  exchange  of  water,  see  ante,  §  143. 

"  Windsor  Reservoir  &  Canal  Co.  v.  Lake  Supply  Ditch  Co.,  44  Colo. 
214,  98  Pac.  729. 

"lb. 

**  Larimer  Co.  Reservoir  Co.  v.  People,  8  Colo.  614,  9  Pac.  794. 
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ing  that  certain  moneys  shall  be  paid  to  the  state  for  making 
such  internal  improvements  as  the  legislature  shall  direct; 
and  the  general  assembly  may  lawfully  make  appropriations 
from  such  fund  for  the  construction  of  such  works.^* 

§  277.    Liability  for  Damages  Caused  by  Reservoir. 

The  damming  and  retaining  of  large  bodies  of  water  at  ele- 
vations sufficiently  great  to  allow  the  water  to  be  used  for 
irrigation  is  recognized  as  a  danger  and  continual  menace  to 
lower  proprietors  on  the  course  of  the  stream  through  which 
the  water  would  find  its  natural  outlet,  and  consequently  the 
legislatures  of  Colorado  and  one  or  two  other  states  have  made 
the  reservoir  owner  at  least  substantially  an  insurer  of  the 
life  and  property  of  others  from  injury  from  the  bursting  or 
overflow  of  the  reservoir.^^  The  Colorado  statute  provides 
that  "the  owners  of  the  reservoirs  shall  be  liable  for  all  dam- 
ages arising  from  leakage  or  overflow  of  the  waters  therefrom, 
or  by  floods  caused  by  breaking  of  the  embankments  of  such 
reservoirs.  "2®  A  person  may  be  the  owner  of  a  reservoir  with- 
in this  section,  although  his  interest  therein  be  less  than  an 
absolute  fee.  Thus,  a  lessee  of  a  reservoir  is  within  the  mean- 
ing of  the  statute.27  The  plaintiff  in  an  action  for  damages 
under  the  statute  is  not  required  to  allege  or  prove  negligence ; 


"In  re  Senate  Resolution,  12  Colo.  287,  21  Pac.  484. 

"  For  case  of  action  for  damages  caused  by  the  breaking  of  a  reser- 
voir, see  Frederick  v.  Hale,  42  Mont.  153,  112  Pac.  71.  As  to  measure 
of  damages  in  such  action,  see  Mustang  Reservoir,  Canal  &  Land  Co. 
V.  Hissman,  49  Colo.  308,  112  Pac.  800, 

"Mills'  Ann.  St.,  §2272. 

A, similar  statute  is  in  force  in  Wyoming.  See  Howell  v.  Big  Horn 
Basin  Colonization  Co.,  14  Wyo.  14,  81  Pac.  785. 

The  Colorado  statute  was  not  repealed  by  the  act  of  1899  relating 
to  reservoirs  (Laws,  1899,  .c.  126).  Garnet  Ditch  &  Reservoir  Co.  v. 
Sampson,  48  Colo.  285,  110  Pac.  79,  1136. 

''Larimer  Co.  Ditch  Co.  v.  Zimmerman,  4  Colo.  App.  78,  34  Pac. 
1111. 
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tKe  liability  of  the  reservoir  owner  under  the  statute  is  abso-^ 
lute.28 

The  statute  making  the  owners  of  reservoirs  liable  for  dam- 
ages occasioned  thereby  does  not  change  the  common-law  rule 
concerning  injunctive  relief,  nor  deprive  a  court  of  equity 
of  jurisdiction  to  restrain  the  filling  of  a  reservoir,  when  the 
remedy  at  law  is  inadequate  to  afford  relief.^®  And  in  a  suit 
for  an  injunctioti,  evidence  that  other  persons  are  maintain- 
ing reservoirs  in  the  same  locality  is  irrelevant  and  inadmis- 
sible, for  this  fact  would  not  give  the  defendant  a  right  to 
maintain  his  reservoir,  to  the  injury  of  adjacent  lands.^** 
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Garnet  Ditch  &  Reservoir  Co.  v.  Sampson,  48  Colo.  285,  110  Pac. 
79,  1136.  See,  also,  Larimer  Co.  Ditch  Co.  v.  Zimmerman,  4  Colo.  App. 
78,  34  Pac.  1111. 

*  Sylvester  v.  Jerome,  19  Colo.  128,  34  Pac.  760,  followed  in  Canon 
City,  etc.,  R.  Co.  v.  Otoxby,  45  Colo.  214,  100  Pac.  1127  (action  for  dam- 
ages caused  by  seepage). 

••  Sylvester  v.  Jerome,  19  Colo.  128,  34  Pac.  760. 
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285.  Condemnation  of  Water  Rights. 
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§  278.    Generally. 

With  the  late  rapid  development  and  expansion  of  agricul- 
tural interests  in  the  arid  region,  and  the  consequent  greatly 
increased  need  of  irrigation,  the  supplying  of  water  tp  farm- 
ing lands  has  become  in  many  parts  of  the  country  too  great 
an  undertaking  for  individual  farmers  acting  independently, 
and  the  general  work  of  irrigation  is  now  very  largely  per- 
formed by  irrigation  companies  organized  for  the  purpose  of 
conducting  the  water  from  the  streams,  and  distributing  it 
to  the  farmers  along  the  line  of  their  canals.  These  canals 
are  often  many  miles  in  length,  costing  in  some  instances 
-hundreds  of  thousands  of  dollars,  and  by  distributing  the 
water  over  large  areas  of  territory,  often  remote  from  the 
source  of  supply,  they  render  available  for  agricultural  pur- 
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poses  great  tracts  of  land  which  could  otherwise  be  cultivated 
only  at  very  great  or  even  at  prohibitive  expense.^  In  most  or 
all  of  the  arid  states,  statutes  liave  been  passed  providing  for 
the  organization  of  these  companies,  defining  their  rights,  and 
regulating  the  relations  between  the  companies  and  consimiers 
under  their  canals.^* 

These  organizations  may  be  divided  into  two  general  classes, 
— private  companies,  usually  incorporated  and  commonly 
known  as  "irrigation  companies"  or  "ditch  companies,"  and 
public  corporations,  known  as  "irrigation  districts."  The  sub- 
ject of  irrigation  districts  will  be  treated  in  the  next  chapter, 
the  present  chapter  being  devoted  to  a  discussion  of  private 
irrigation  companies  only. 

Private  irrigation  companies  are  organized  under  the  stat- 
utes according  to  the  same  general  rules  as  private  corpora- 
tions generally,  and  present  no  features  in  this  respect  not 
common  to  all  corporations.  Their  rights,  powers,  duties  and 
liabilities  as  defined  by  the  legislatures  and  courts,  so  far  as 
peculiar  to  these  corporations,  are  such  as  arise  from  the  spe- 
cial purpose  of  their  organization.  Private  ditch  companies 
may  be  organized  for  the  purpose  of  conveying  water  for  hire 
to  consumers  generally,  or  they  may  be  associations  formed 
by  consumers  for  the  purpose  of  conveying  water  solely  for 
the  irrigation  of  their  own  lands,  and  not  for  hire. 

§  279.    Public  Service  Companies. 

Some  irrigation  companies,  as  just  stated,  are  organized  for 
the  purpose  of  supplying  water  to  the  general  public  for  a 
compensation  fixed  by  contract  with  the  consumer  or  by  the 


*  See  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142 ;  Wheeler  v. 
Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487. 

*'  As  to  the  Texas  statutes  relating  to  irrigation  companies,  see  Bay 
City  Irr.  Co.  v.  Sweeney  (Tex.  Civ.  App.),  81  S.  W.  345;  Borden  v.  Tres- 
palacios  Rice  &  Irr.  Co.,  98  Tex.  494,  86  S.  W.  11,  107  Am.  St.  640; 
affirmed  204  U.  S.  667,  27  S.  Ct.  787;  Imperial  Irr.  Co.  v.  Jayne,  104 
Tex.  395,  138  S.  W.  575. 
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public  authorities.  Such  companies  are  public  service  corpor- 
ations and  subject,  in  general,  to  the  principles  governing  such 
corporations.^ 

The  California  constitution  provides-  that^  "The  use  of  all 
water  now  appropriated,  or  that  may  hereafter  be  appropri- 
ated, for  sale,  rental,  or  distribution,  is  hereby  declared  to  be 
a  public  use,  and  subject  to  the  regulation  and  control  of  the 
state,  in  the  manner  to  be  prescribed  by  law,"  and  also  that^ 
"The  right  to  collect  rates  or  compensation  for  the  use  of 
water  supplied  to  any  county,  city  and  town,  or  town,  or  the 
inhabitants  thereof,  is  a  franchise,  and  cannot  be  exercised 
except  by  authority  of  and  in  the  manner  prescribed  by  law." 

Provisions  practically  identical  are  found  in  the  Idaho  con- 
stitution.'* 

§  280.    Mutual  Irrigation  Companies. 

Irrigators  frequently  organize  into  associations  in  order 
.more  effectually  to  supply  themselves  with  water.    These  asso- 
ciations, sometimes  called  "mutual  ditch  companies,"  may  or 
may  not  be  incorporated,  and  the  respective  interests  of  the 


'  See  post,  §  287,  et  seq. 

•  California  Const.,  Art.  14,  §  1.  For  full  text  of  this  article,  see  ante, 
§  14.  See  Imperial  Water  Co.  No.  5  v.  Holabird,  197  Fed.  4 ;  San  Joa- 
quin &  Kings  River  Canal  Co.  v.  Stanislaus  County,  233  U.  S.  454,  34 
S.  Ct.  652 ;  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  716,  93  Pac.  858 ; 
Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac.  404;  Thayer  v.  Califor- 
nia Development  Co.,  164  Cal.  117,  128  Pac.  21. 

•  California  Const.,  Art.  14,  §  2. 

•  Idaho  Const.,  Art.  15,  §§  1,  2,  4. 

See  Boise  City  Irr.  &  Land  Co.  v.  Clark,  131  Fed.  415;  Wilterding  v. 
Green,  4  Idaho  773,  45  Pac.  134 ;  Niday  v.  Barker,  16  Idaho  73,  101  Pac. 
254;  Gerber  v.  Nampa  &  Meridian  Irr.  Dist.,  16  Idaho  1,  100  Pac.  80; 
Brose  v.  Board  of  Directors  Nampa  &  Meridian  Irr.  Dist,  20  Idaho  281, 
118  Pac.  504. 

In  Idaho  a  purchaser  of  a  water  right  from  a  ditch  company  that  has 
made  its  appropriation  for  the  purpose  of  sale,  rental,  or  distribution, 
acquires  no  priority  until  he  complies  with  Art.  15,  §  5  of  the  state 
constitution  as  to  settlement  upon  and  improvement  of  the  land. 

Mellen  v.  Great  Western  Beet  Sugar  Co.,  21  Idaho  353,  122  Pac.  30. 
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members  may  or  may  not  be  represented  by  shares  of  stock.® 
When  incorporated,  the  relation  between  the  ditch  company 
and  its  members?  as  in  the  case  of  other  corporations,  is  one 
of  contract,  from  which  contract  arises  a  trust  with  which,  the 
corporation  is  charged  to  conduct  the  common  business  in  the 
interests  of  the  shareholders  J  Each  share  of  stock  in  respect 
to  the  benefits  to  which  it  entitles  its  holder  is  equal  to  every 
other  share,  and  the  interest  of  each  stockholder  in  the  water 
carried  is  in  exact  proportion  to  the  amount  of  his  stock ;  and 
the  duty  assumed  by  the  company  is  to  use  reasonable  care 
and  diligence  in  conveying  the  water,  keeping  the  means  of 
conveyance  in  repair  and  making  a  ratable  distribution.®  The 
stock  in  such  companies  may  be  assessed  for  expenses  of  main- 


•  Per  Helm,  J.,  in  Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146,  28 
Pac,  966. 

As  to  mutual  ditch  companies,  see  Imperial  Water  Co.  No.  5  v.  Hola- 
bird,  197  Fed.  4;  Swanger  v.  Porter,  87  Neb.  764,  128  N.  W.  516;  Berg 
V.  Yakima  Valley  Canal  Co.,  83  Wash.  451,  145  Pac.  619. 

As  to  mutual  ditch  operated  by  tenants  in  common,  see  Biggs  v. 
Utah  Irr.  Ditch  Co.,  7  Ariz.  331,  64  Pac.  494;  Hallett  v.  Carpenter,  37 
Colo.  30,  86  Pac.  317;  Bartholomew  v.  Fayette  Irr.  Co.,  31  Utah  1,  220, 
86  Pac.  481,  87  Pac.  707,  120  Am.  St.  912;  Arroyo  Ditch  &  Water  Co. 
V.  Dorman,  137  Cal.  611,  70  Pac.  737;  Fuller  v.  Azusa  Irr.  Co.,  138  Cal. 
204,  71  Pac,  98;  Arroyo  Ditch  &  Water  Co.  v.  Bequette,  149  Cal.  543,  87 
Pac.  90. 

The  failure  of  an  owner  of  stock  in  an  irrigation  ditch  to  contribute 
to  repairs  or  to  use  the  water  for  a  period  of  time  does  not  show  an 
abandonment  of  his  rights. 

Butterfleld  v.  O'NeiU,  19  Colo.  App.  7,  72  Pac.  807. 

Where  a  shareholder  in  an  irrigation  company  sold  his  land  with  the 
appurtenant  water  right,  and  afterwards  repurchased  the  land  without 
the  water  right  and  obtained  water  under  other  water  rights,  it  was 
held  that  he  had  abandoned  his  original  right  of  appropriation  under 
his  share  of  stock.  Brochman  v.  Grand  Canal  Co.,  8  Ariz.  451,  76 
Pac.  602. 

'  Supply  Ditch  Co.  v.  EUiott,  10  Colo.  327,  15  Pac.  691 ;  Rocky  Ford 
Canal,  etc.,  Co.  v.  Simpson,  5  Colo.  App.  30,  36  Pac.  638. 

•Rocky  Ford  Canal,  etc.,  Co.  v.  Simpson,  5  Colo.  App.  30,  36  Pac. 
688. 
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tenance,  etc.,  and  may  be  sold  for  the  nonpayment  of  assess- 
ments levied  thereon.^ 

A  private  mutual  water  company  organized  to  supply  water 
to  its  stockholders  and  not  to  the  general*  public  is  not  required 
to  furnish  water  to  nonstockholders,  and  the  fact  that  it  has 
in  individual  cases  furnished  surplus  water  to  outsiders  does 
not  change  the  rule"  But  a  corporation  organized  for  the  pri- 
vate sale  and  distribution  of  water  without  a  dedication  of  its 
water  to  public  use  may,  with  the  consent  of  the  owners  of 
the  water  rights,  change  the  use  from  a  private  to  a  public 
use  and  thereby  become  a  public  service  corporation,  subject 
to  regulation  and  control  by  public  authority.^^ 

It  is  the  duty  of  a  mutual  ditch  company  organized  for  the 
purpose  of  supplying  water  to  its  stockholders  to  exercise  rea- 
sonable care  and  diligence  in  procuring  and  storing  the  water 
and  keeping  its  reservoirs  in  repair  and  supplied  with  water 
and  in  distributing  the  water  to  its  stockholders,  and  for  fail- 
ure to  perform  this  duty  it  is  liable  to  a  stockholder  injured, 
thereby.^^* 

§  281.    Powers  of  Irrigation  Companies — Generally. 

The  powers  of  an  irrigation  company,  like  those  of  any 


•Hall  V.  Eagle  Rock  &  Willo\«  Creek  Water  Co.  (Idaho,  1897)  51  Pac. 
110. 

As  to  assessments,  see  Curtin  v.  Arroyo  Ditch  &  Water  Co.,  147  Cal. 
357,  81  Pac.  982;  Callahan  v.  Chilcott  Ditch  Co.,  37  Colo.  32l,  86  Pac. 
123;  Grand  Valley  Irr.  Co.  v.  Fruita  Improvement  Co.,  37  Colo.  483, 
86  Pac.  324. 

A  co-operative  company  formed  by  tenants  in  common  may  cut  off 
water  on  non-payment  of  the  charges  fixed  by  the  company.  Fuller  v. 
Azusa  Irr.  Co.,  138  Cal.  204,  71  Pac.  98. 

"Garrison  v.  North  Pasadena  Land  &  Water  Co.,  163  Cal.  235,  124 
Pac.  1009. 

"Franscioni  v.  Soledad  Land  &  Water  Co..  (Cal.)   149  Pac.  161. 

"'  Mountain  Supply  Ditch  Co.  v.  Lindekugel,  24  Colo.  App.  100,  131 
Pac.  789. 
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other  corporation,  are  defined  and  limited  by  ij;s  articles  of 
incorporation.^^ 

Thus  a  corporation  authorized  in  its  charter  to  divert  and 
provide  for  the  distribution  of  the  waters  of  a  particular 
stream  and  not  organized  for  the  purpose  of  storing  water, 
has  no  power  to  build  reservoirs  for  storing  water,  and  an 
assessment  on  the  capital  stock  for  that  purpose  is  void.^^ 

An  irrigation  company,  like  other  corporations,  is  a  trustee 
for  its  stockholders  and  consumers,  and  is  bound  to  protect 
their  interests,  and  may  maintain  an  action  for  this  purpose.^* 
But  the  company  cannot  represent  stockholders  and  consumers 
in  a  suit  among  themselves,  since  in  such  case  it  owes  a  duty 


"  Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 

A  water  company  unay  make  reasonable  rules  and  regulations  as  to 
the  distribution  of  water.  Shafford  v.  White  Bluffs  Land  &  Irr.  Co.,  63 
Wash.  10,  114  Pac.  883. 

As  to  mortgages  given  by  an  irrigation  company  on  its  system,  see 
New  La  Junta  &  Lamar  Canal  Co.  v.  Kreybill,  17  Colo.  App.  26,  67  Pac. 
1026;  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  716,  93  Pac.  858; 
Hewitt  V.  Great  Western  Beet  Sugar  Co.,  20  Idaho  235,  118  Pac.  296; 
Hobbs  V.  Twin  Falls  Canal  Co.,  24  Idaho  380,  133  Pac.  899. 

An  irrigation  company  empowered  by  its  charter  to  acquire  and  dis- 
pose of  water  rights  may  convey  a  perpetual  water  right  to  an  indi- 
vidual. Old  Mill  Ditch  &  Irr.  Co.  v.  Breeding,  65  Ore.  133  Pac.  89.  As 
to  the  rights  of  a  purchaser  of  a  perpetual  right  from  an  irrigation 
company,  see  Idaho  Fruit  Land  Co.  v.  Great  Western  Beet  Sugar  Co., 
18  Idaho  1,  107  Pac.  989. 

"  Seeley  v.  Huntington  Canal  &  Agricultural  Assoc,  27  Utah  179,  75 
Pac.  367. 

"Riverside  Water  Co.  v.  Sargent,  112  Cal.  230,  44  Pac.  560;, Supply 
Ditch  Co.  V.  Elliott,  10  Colo.  327,  15  Pac.  691;  Farmers'  Independent 
Ditch  Co.  V.  Agricultural  Ditch  Co.,  22  Colo.  513,  45  Pac.  444;  Montrose 
Canal  Co.  v.  Loutsenhizer  Ditch  Co.,  23  Colo.  233,  48  Pac.  532;  O'Neil  v. 
Ft.  Logan  Canal  Co.,  39  Colo.  487,  90  Pac.  849;  Thorpe  v.  Tenem  Ditch 
Co.,  1  Wash.  566,  20  Pac.  588. 

Where  individual  appropriators  do  not  surrender  their  rights  to  a 
corporation  which  is  organized  merely  to  facilitate  the  distribution  of 
water  among  them,  the  corporation  may  defend  in  their  behalf  in  liti- 
gation affecting  their  rights. 

Caviness  v.  LaGrande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 
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to  all  the  parties.^5  Nor  need  the  consumer  ordinarily  be  made 
a  party  in  an  action  by  the  company.^®  And  the  company  can- 
not sue  on  behalf  of  its  stockholders  to  recover  damages  for 
wrongful  diversion.*^ 

In  an  action  between  two  irrigation  companies  to  establish 
their  water  rights  as  between  the  two  companies,  and  not 
necessarily  to  determine  the  relative  rights  between  consumers 
under  contracts  with  the  two  companies,  respectively,  such 
consumers  are  proper  but  not  necessary  parties.^* 

§  282.    By-Laws  and  Regulations. 

An  irrigation  company  may  undoubtedly  adopt  reasonable 
by-laws  and  regulations,  so  long  as  these  are  not  in  conflict 
with  law ;  but  a  ditch  company  diverting  water  from  a  natural 
stream  for  general  purposes  of  irrigation  cannot,  by  any  pro- 
vision of  its  by-laws,  rules  or  regulations,  exempt  itself  or  its 
stockholders  from  the  operation  of  the  constitution  or  laws  of 
the  state.  ^^  And  a  consumer  under  an  irrigating  ditch  hav- 
ing an  affirmative  right  under  a  statute  to  purchase  water . 
from  the  ditch,  who  has  complied  with  the  provisions  of  the 
statute,  cannot  be  required,  as  a  condition  precedent  to  the 
exercise  of  his  right,  to  acknowledge  the  equity  of  all  the  rules ' 
adopted  by  the  ditch  owner. 2<>    Nor  can  the  constitutional  right 


"Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  White,  32  Colo,  114, 
75  Pac.  415. 

The  rights  of  a  consumer  under  a  ditch  operated  by  a  company  as  a 
carrier  are  distinct  from  those  of  the  carrier  company,  and  in  a  suit 
between  the  consumer  and  another  person  the  company  is  not  an  indis- 
pensable party. 

Guthiel  Park  Investment  Co.  v.  Town  of  Montclair,  32  Colo.  420,  76 
Pac.  1050. 

"  Farmers'  Co-operative  Ditch  Co.  v.  Riverside  Irr.  Dist.,  14  Idaho 
450,  94  Pac.  761. 

"Nevada  Ditch  Co.  v.  Pacific  Live  Stock  Co.,  63  Ore.  363,  127  Pac. 
984. 

**  Farmers'  Co-operative  Ditch  Co.  v.  Riverside  Irr.  Dist.,  14  Idaho 
450,  94  Pac.  761;  Biggs  v.  Miller  (Tex.),  147  S.  W.  633. 

"  Combs  V.  Agricultural  Ditch  Co.,    17  Colo.  146,  28  Pac.  966. 

**  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142. 
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of  individual  consumers,  upon  tender  of  the  regular  rates,  to 
water  diverted  by  the  carrier,  be  taken  away  or  qualified  by  a 
by-law,  providing  that  no  water  shall  be  sold  from  the  com- 
pany's ditch  except  to  stocldiolders,  thus  compelling  the  appli- 
cant for  water  to  purchase  stock  in  the  company  as  a  condition 
precedent  to  receiving  the  water.^i  B^^  where  the  corporation 
is  organized  for  the  sole  purpose  of  supplying  water  to  its 
stockholders,  and  not  for  the  sale,  rental  or  distribution  of 
water  to  the  public  generally,  a  by-law  that  the  water  shall 
be  sold  to  or  used  by  stockholders  only  is  valid."  The  right 
of  a  customer  to  change  the  place  of  use  of  the  water  cannot 
be  impaired  or  restricted  by  a  by-law  having  that  effect,  unless 
such  by-law  was  authorized  by  the  company's  charter,  or  was 
assented  to  by  the  consumer.^^  But  while  an  irrigation  com- 
pany may  not  impose  conditions  that  operate  to  deprive  con- 
sumers of  the  enjoyment  of  their  constitutional  rights,  it  may 
require  them  to  exercise  such  rights  under  reasonable  regula- 
tions and  limitations.^* 

§  283.    Acquisition  of  Water  Rights— Generally. 

The  statutes  providing  for  the  organization  of  irrigation 
companies  confer  upon  such  companies,  either  expressly  or 
by  necessary  implication,  the  power  to  acquire  water  rights. 
It  is  to  be  observed  that  legislative  authority  to  acquire  water 
rights,  conferred  upon  an  irrigation  company  by  its  charter, 
does  not  confer  the  water  rights  themselves,  but  these  can  be 
acquired  only  in  the  manner  provided  by  law.^^  A  water  right 
may  be  acquired  by  an  irrigation  company  by  appropriation, 
by  purchase  or  gift  or  by  condemnation.    In  a  limited  sense. 


"  Combs  V.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966. 

^  McFadden  v.  Board  Sup'rs  Los  Angeles  County,  74  Cal.  571,  16  Pac. 
397. 

"^  Knowles  v.  Clear  Creek,  P.  R.  Mill  &  Ditch  Co.,  18  Colo.  209,  32 
Pac.  279. 

"  Wright  V.  Platte  Val.  Irr.  Co.,  27  Colo.  322,  61  Pac.  603. 

»  Mud  Creek  Irr.,  etc.,  Co.  v.  Vivian,  74  Tex.  170,  11  S.  W.  1078. 
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also,  a  water  right  may  be  acquired  by  legislative  grant.  The 
acquisition  of  water  rights  by  appropriation  and  condemna- 
tion will  be  discussed  in  subsequent  sections  of  this -chapter. 
The  acquisition  by  purchase  or  gift  calls  for  no  particular 
treatment  in  this  connection,  for  the  fact  that  a  corporation 
is  a  party  to  the  transfer  introduces  no  new  feature  into  the 
law  of  the  transfer  of  water  righs,  already  fully  treated  in 
this  work.2^ 

With  reference  to  the  acquisition  of  water  rights  by  grant 
of  the  legislature,  it  is  plain  that  the  legislature  cannot  grant 
to  a  corporation  the  exclusive  right  to  the  water  of  a  stream, 
so  as  to  interfere  with  private  vested  rights.^^  And  it  has 
been  held  that  an  act  granting  to  canal  and  other  companies 
the  free  use  of  the  waters  and  streams  of  the  state  applies 
only  to  streams  upon  the  public  lands,  for  the  legislature"  has 
no  power  to  take  away  or  impair  the  vested  rights  of  riparian 
owners  without  providing  for  the  payment  of  a  just  compen- 
sation. ^^  It  is  submitted  that  such  an  act,  so  far  as  it  confers 
the  right  to  use  the  water  for  irrigation  or  other  purposes,  is 
superfluous,  for  such  right  may  be  acquired  by  appropriation 


*See  ante,  c.  VIII. 

One  irrigation  company  may  grant  to  another  the  right  to  take  water 
from  its  canal.  North  Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L.  Canal  Co., 
16  Utah,  246,  52  Pac.  168.  Where  an  irrigation  company  succeeds  to 
the  rights  of  a  former  company,  it  takes  the  property  of  the  latter  sub- 
ject to  any  rights  of  an  individual  in  the  old  company's  water  right  not 
surrendered  by  him  to  the  new  company.  Beck  v.  Pasadena  Lake  Vine- 
yard Land  &  Water  •Co.  (Cal.,  1899),  59  Pac.  387.  See  also  as  to  the 
transfer  by  a  water  company  of  its  property  and  rights  to  another  com- 
pany. Hunt  V.  Jones,  149  Cal.  297,  86  Pac.  686;  City  of  South  Pasa- 
dena V.  Pasadena  Land  &  Water  Co.,  152  Cal.  579,  93  Pac.  490;  Graham 
v.  Pasadena  Land  &  Water  Co.,  152  Cal.  596;  93  Pac.  498;  Orcott  v. 
Pasadena  Land  &  Water  Co.,  152  Cal.  599,  93  Pac.  497;  Copeland  v. 
Fairview  Land  &  Water  Co.,  165  Cal.  148,  131  Pac.  119;  Byington  v. 
Sacramento  Valley  West  Side  Canal  Co.  (Cal.),  148  Pac.  791;  Almeria 
Irr.  Canal  Co.  v.  Tzschuck  Canal  Co.,  67  Neb.  290,  93  N.  W.  174 ;  Clague 
V.  Tri-State  Land  Co.,  84  Neb.  499,  121  N.  W.  570,  133  Am.  St.  637; 
Fenton  v.  Tri-State  Land  Co.,  89  Neb.  479,  131  N.  W.  1038. 

"  Munroe  v.  Ivie,  2  Utah,  535. 

'•  Mud  Creek  Irr.,  etc.,  Co.  v.  Vivian,  74  Tex.  170,  11  S.  W.  1078. 
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under  the  general  laws  governing  the  appropriation  of  water. 
Again,  as  stated  above,  a  legislative  grant  is  not  so  much  a 
grant  of -the  water  right  itself  as  of  the  privilege  of  acquiring 
such  right. 

The  power  of  a  ditch  company,  under  its  certificate  of  incor- 
poration, to  purchase  water  rights,  can  be  questioned  only  by 
the  state.2» 

§  284.    Appropriation  by  Irrigation  Companies. 

An  irrigation  company  may  acquire  Water  rights  by  appro- 
priation in  the  same  manner  as  an  individual,  and  subject  to 
the  same  general  laws.  The  mere  fact  that  the  appropriation 
is  made  by  a  company  instead  of  by  an  individual  does  not 
change  any  of  the  rules  of  law  as  to  what  water  may  be  appro- 
priated, or  what  constitutes  an  appropriation.  Individuals 
may  organize  a  company,  either  by  or  without  incorporation, 
for  the  construction  of  an  irrigating  ditch,  and  may  by  such 
means  divert  the  unappropriated  waters  of  a  natural  stream. 
By  the  construction  of  the  ditch  and  the  diversion  of  the 
water  they  may  acquire  a  prior  right  to  the  water  diverted, 
provided  they  apply  the  same  to  beneficial  use  within  a  reason- 
able time  alter  diversion.  But  they  cannot  postpone  the  exer- 
cise of  such  right  for  an  unreasonable  time,  so  as  to  prevent 
others  from  acquiring  a  right  to  the  water;  nor  can  they 
acquire  a  right  to  dispose  of  the  water  contrary  to  the  pri- 
ority rule  where  this  obtains.  With  irrigation  companies,  as 
with  individuals,  the  mere  division  of  water  is  not  an  appro- 
priation of  it ;  there  must  be  an  application  of  the  water  to 
beneficial  use  within  a  reasonable  time,  or  the  diversion  is  un- 
lawful. The  very  birth  and  life  of  a  prior  right  to  the  use 
of  water  is  actual  user.^® 


"  Water  Supply  &  Storage  Co.  v.  Tenney,  24  Colo.  344,  51  Pac,  505. 

**  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487;  Combs 
V.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966;  Wright  v.  Platte 
Valley  Irr.  Co.,  27  Colo.  322,  61  Pac.  603. 

See  New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357,  40  Pac.  989. 
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In  the  case  of  an  appropriation  by  an  individual,  the  diver- 
sion and  appKcation  of  the  water  to  beneficial  use  will,  of 
course,  both  ordinarily  be  made  by  the  same  person,  while,  in 
the  present  case,  the  water  will  be  diverted  by  the  company, 
and,  except  in  the  case  of  mutual  companies,  or  where  the  com- 
pany irrigates  its  own  lands,  the  application  to  beneficial  use 
will  be  made  by  an  individual,  who  may  not  sustain  any  other 
relationship  to  the  company  than  that  of  a  consumer  under  its 
ditch.  In  other  words,  the  appropriation  is  begun  by  one  per- 
son,— ^the  company, — and  completed  by  another, — ^the  con- 
sumer. Both  the  actual  diversion  and  the  application  to  bene- 
ficial use  are  essential  to  the  completeness  and  validity  of  the 
appropriation.  But  it  is  not  necessary  that  the  appropriation 
should  be  wholly  accomplished  by  one  person,  but  it  may  be 
effected  by  several  persons  acting  in  conjunction.  If  one  per- 
son diverts  water  without  making  any  use  of  it  either  per- 
sonally or  through  others,  and  a  stranger  takes  the  w:ater  from 
the  ditch,  and  applies  it  to  his  lands  without  having  had  any- 
thing to  do  with  its  diversion,  either  directly  or  indirectly,  it 
is  perhaps  true  that  neither  acquires  any  valid  right  to  the 
water.  But,  however  this  may  be,  there  is  clearly  such  a 
privity  between  the  ditch  company  and  the  consumer  as  to 
establish  a  sufficient  connection  between  the  diversion  and 
the  application  of  the  water  to  render  the  appropriation  com- 
plete.    The  ditch  company  in  such  case  acts  merely  as  the 


Ditch  companies  as  carriers  are  appropriators  or  quasi  appropri- 
ators  of  water,  and  acquire  certain  rights  by  priority  of  appropria- 
tion, or,  strictly  speaking,  priority  of  diversion,  their  priorities  being 
dependent  upon  their  supplying  the  water  to  actual  consumers.  Farm- 
ers* High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  21 
Pac.  1028. 

See,  generally,  as  to  appropriation  by  irrigation  companies.  Slosser 
V.  Salt  River  Canal  Co.,  7  Ariz.  376,  65  Pac.  332;  California  Pastoral 
&  Agricultural  Co.  v.  Madera  Canal  &  Irr.  Co.,  167  Cal.  78,  138  Pac. 
718;  Farmers  Co-operative  Ditch  Co.  v.  Riverside  Irr.  Dist.,  14  Idaho 
450,  94  Pac.  716;  Bailey  v.  Tintinger,  45  Mont.  154,  122  Pac.  575;  Albu- 
querque Land  &  Irr.  Co.  v.  Gutierrez,  10  N.  Mex.  177,  61  Pac.  357; 
Enterprise  Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb.  121,  138  N.  W.  171. 
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agent  of  the  consumer  in  conducting  the  water  to  his  lands, 
and  acquires  in  and  of  itself  no  independent  priority,  and  any 
rights  it  may  hold  in  connection  with  the  water  diverted  de- 
pend for  their  continuance  upon  the  use  made  by  consumers.^^ 
The  consumer  is  an  appropriator  from  the  natural  stream 
through  the  intermediate  agency  of  the  ditch.^^ 

It  follows  from  the  foregoing  that  under  the  doctrine  of 
appropriation  the  ditch  company  is  not  the  proprietor  of  the 
water  diverted  by  it,  ^-^  but  is  an  intermediate  agency  existing 


"Farmiers'  High  Line  Canal  Co.  &  Reservoir  Co.  v.  Southworth,  13 
Colo.  Ill,  21  Pac.  1028.  In  this  case  Helm,  C.  J.,  said:  "The  constitu- 
tion recognizes  priorities  only  among  those  taking  water  from  natural 
streams.  '  Therefore,  to  constitute  an  appropriation  such  as  is  recog- 
nized and  protected  by  that  instrument,  the  essential  act  of  diversion, 
with  which  is  coupled  the  essential  act  of  use,  must  have  reference  to 
the  natural  stream.  But  the  consumer  himself  [taking  water  from  a 
ditch  company's  ditch]  makes  no  diversion  from  the  natural  stream.  The 
act  of  turning  water  from  the  carriers'  canaJ  into  his  lateral  cannot  be 
regarded  as  a  diversion,  within  the  meaning  of  the  constitution,  nor  can 
this  act,  of  itself,  when  combined  with  the  use,  create  a  valid  constitu- 
tional appropriation.  There  is  therefore  no  escape  from  the  conclu- 
sion, hitherto  announced  by  this  court,  that  in  cases  like  the  present 
the  carriers'  diversion  from  the  natural  stream  must  unite  with  the 
consumer's  use  in  order  that  there  may  be  a  complete  appropriation, 
within  the  meaning  of  our  fundamental  law.  The  carrier  makes  a 
diversion  both  in  fact  and  in  law.  This  diversion  is  accomplished 
through  an  agency  (the  carrier)  recognized  by  the  constitution  and 
statutes,  and  for  purposes  expressly  named  in  both,  hence  it  cannot  be 
challenged  as  illegal.  It  would  undoubtedly  become  unlawful  were  the 
water  diverted  not  applied  to  beneficial  uses  within  a 'reasonable  time; 
but  when  thus  applied,  the  diversion  unquestionably  ripens  into  a  perfect 
appropriation." 

"  Wyatt  v.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33  Pac.  144. 
See  Wright  v.  Platte  Val.  Irr.  Co.,  27  Colo,  362,  61  Pac.  603. 

*''  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487;  Farm- 
ers* High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  21 
Pac.  1028;  Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966; 
Wyatt  V.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33  Pac.  144,  reversing  1 
Colo.  App.  480,  29  Pac.  906;  City  &  County  of  Denver  v.  Brown,  56  Colo. 
216,  138  Pac.  44. 

To  the  same  effect,  see  Farmers'  Co-operative  Ditch  Co.  v.  Eiverside 
Irr.  Dist.,  14  Idaho  450,  94  Pac.  761. 
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for  the  purpose  of  aiding  consumers  in  the  exercise  of  their 
constitutional  rights,  as  well  as  a  private  enterprise,  prose- 
cuted for  the  benefit  of  its  owners.  ^^  The  ownership  of  the 
water  itself,  except  perhaps  as  to  the  limited  quantity  that 
may  be  actually  flowing  in  the  consumer's  ditch  or  lateral, 
remains  in  the  public,  with  a  perpetual  right  to  its  use,  free 
of  charge,  in  the  people.^*  It  follows  that  an  irrigation  com- 
pany can  charge  the  consumer  only  for  the  transportation  of 
the  water  as  a  carrier,  and  can  exact  nothing  for  the  water 
itself,  or  for  the  right  to  its  use.  In  these  it  possesses  no 
salable  interest.^^  The  statements  just  made  should  be  so 
limited  as  to  apply  only  to  cases  where  the  water  is  diverted 
by  the  company,  and  used  by  an  individual.  Of  course,  where 
the  appropriation  is  wholly  made  by  the  company, — ^that  is, 
where  the  company  not  only  diverts  the  water,  but  also  uses 
it  on  lands  belonging  to  it, — it  becomes  the  owner  of  the  water 
right,  and  may  sell  the  right,  just  as  any  other  owner  may  do. 
Where  water  is  appropriated  by  a  ditch  company  for  its 
stockholders,  there  is  no  priority  of  appropriation  between 
the  stockhplders.*® 

§  285.    Condemnation  of  Water  Rights. 

In  jurisdictions  in  which  the  doctrine  of  riparian  rights 
obtains,  the  statutes  in  some  cases  provide  for  the  condemna- 
tion of  the  water  rights  of  riparian  proprietors  by  irrigation 
companies  under  the  power  of  eminent  domain.  The  power 
of  the  legislature  to  authorize  the  taking  of  water  rights  in 


S3 


Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pac.  1028;  Wyatt  v.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33 
Pac.  144,  36  Am.  St.  Rep.  280. 

See,  also,  Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  Pac.  472. 

•*  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487 ;  Farm- 
ers' High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  21 
Pac.  1028. 

"  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487. 

••  Butterfield  v.  O'NeiU,  19  Colo.  App.  7,  72  Pac.  807. 
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this  mariner  cannot  be  questioned.  The  use  conteniplated  is 
regarded  as  public,  and  full  provision  is  made  for  the  payment 
of  due  compensation  to  the  owner  of  the  rights  thus  acquired. 
It  seems,  however,  that  the  power  is  one  which  should  be  ex- 
ercised only  when  the  public  interests  imperatively  demand 
it.»^ 


"That  water  rights  may  be  condenmed,  see  Lux  v.  Haggin,  69  Cal. 
255,  10  Pac.  674;  Aliso  Water  Co.  v.  Baker,  95  Cal.  268,  30  Pac.  537; 
San  Joaquin  &  Kings  River  Canal  &  Irr.  C.o.  v.  Stevinson,  164  Cal.  221, 
128  Pac.  924;  State  v.  Superior  Court,  46  Wash.  560,  90  Pac.  650;  State 
V.  Superior  Court,  47  Wash.  310,  91  Pac.  968;  Spokane  Valley  Land  & 
Water  Co.  v.  Jones,  53  Wash.  37,  101  Pac.  515. 

A  water  company  organized  under  the  Texas  act  of  1895  is  a  quasi- 
public  corporation  and  may  exercise. the  right  of  eminent  domain,  sub- 
ject to  regulation  by  the  legislature. 

Borden  v.  Trespalacios  Rice  &  Irr.  Co.,  98  Tex.  494,  86  S.  W.  11,  107 
Am.  St.  640;  affirmed  204  U.  S.  667,  27  S.  Ct.  785;  Imperial  Irr.  Co.  v. 
Jayne,  104  Tex.  395,  138  S.  W.  575;  Raywood  Rice  Canal  &  MiUing  Co. 
V.  Erp,  105  Tex.  161,  146  S.  W.  155. 

In  Umatilla  Irr.  Co.  v.  Barnhart,  22  Ore.  389,  30  Pac.  37,  which  was 
an  action  to  condemn  the  riparian  rights  of  the  appellants  under  the- 
Oregon  act  of  1891,  the  court  said:  "The  first  section  of  the  act  ex- 
pressly declares  that  the  use  of  the  waters  of  this  state  for  the  purposes 
specified  in  the  act  is  a  public  use,  and  the  right  to  collect  rates  or  com- 
pensation for  such  use  of  said  water  is  a  franchise.  The  legislature 
has  the  sole  power  to  determine  when  and  in  what  causes  the  power  of 
eminent  domain  may  be  exercised  and  private  property  taken,  subject 
only  to  two  limitations.  One  is,  that  it  cannot  be  taken  for  private  use, 
and  the  other  is  that  comjpensation  must  be  made  before  it  is  taken, 
unless  in  case  of  the'  state.  The  legislature  having  declared  the  use  of 
water  for  the  purposes  named  in  the  act  to  be  public  use,  this  court 
cannot,  from  anything  that  appears  in  this  case,  say  that  that  declar- 
ation is  4iot  true.  There  are,  however,  examples  to  be  found  in  the 
books  where  the  courts  have  interfered  and  declared  acts  of  legislature 
violative  of  the  constitution  because  they  plainly  undertook  to  appro- 
priate the  property  of  the  citizen  to  private  and  not  to  public  uses; 
but  to  enable  the  court  to  do  so,  the  case  must  be  free  from  doubt.  We 
cannot  say  from  the  facts  before  us  that  this  case  is  of  that  char- 
acter. It  is  well  known  that  there  are  extensive  tracts  of  arid  land 
in  eastern  Oregon,  unproductive  and  almost  worthless  without  irriga- 
tion, but  which  could  be  made  productive  by  the  use  of  water.  The  re- 
clamation of  this  class  of  lands  is  the  object  of  the  act  in  question, 
and  we  cannot  say  that  it  is  misapplication  of  the  power  of  eminent  do- 
main to  accomplish  such  results.    Doubtless,  in  some  instances,  it  may 
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A  statute  providing  for  the  condemnation  of  land  for  irri- 
gation purposes  upon  the  payment  of  due  compensation  has 
been  held  to  include  also  the  condemnation  of  the  right  of 
the  landowner  to  the  water  flowing  through  his  lands  upon 
the  payment  of  due  compensation  therefor.^^ 

The  complaint  in  an  action  by  an  irrigation  company  to 
condemn  water  rights  and  land  must  show  that  the  use  for 
which  the  property  is  sought  to  be  condemned  is  a  public  use, 
and  must  also  specify  with  exactness  the  property  and  rights 
to  be  taken.^® 

§  286.    Acquisition  of  Right  of  Way. 

Irrigation  companies  have  the  same  rights  as  individuals 
in  respect  to  the  acquisition  of  a  right  Of  way  for  their  ditches 
and  other  necessary  works.*^  Thus,  under  the  statutes,  an* 
irrigation  company  may  condemn  land  for  such  purpose,  the 
rights  of  the  landowners  being  protected  by  provisions  for 
due  compensation,  and  by  regulations  so  limiting  the  right 
of  condemnation  as  to  work  no  unnecessary  injury  upon 
them.*^ 


be  the  means  of  causing  riparian  owners  much  inconvenience  and  ex- 
pense and  even  loss,  but  these  are  some  of  the  occasional  consequences 
of  such  a  law;  but  generally  juries  may  be  trusted  in  these  matters. 
*  *  *  We  cannot  reverse  this  judgment  without  overturning  the  act 
of  the  legislature  under  which  the  proceedings  were  taken,  and  we 
do  not  see  our  way  clear  to  do  this.  The  act  is  one  that  affects  large 
property  interests,  the  policy  and  scope  of  which  may  be  of  doubtful 
utility,  but  these  are  not  enough  to  enable  us  to  overthrow  it.  Before 
we  could  do  that,  it  must  plainly  contravene  some  provision  of  the  or- 
ganic law,  and  we  cannot  find  that  it  does.  Still,  it  is  an  act  the  execu- 
tion of  which  must  be  closely  scrutinized  by  the  courts,  and  all  of  its 
provisions  construed  strictly.  Whoever  claims  anything  by  virtue  of 
it  must  bring  himself  clearly  within  its  terms."  It  is  to  be  noticed  that 
the  Oregon  act  saves  the  right  of  a  riparian  owner  to  necessary  water 
for  his  own  uses. 

*»  McGhee  Irr.  Ditch  Co.  v.  Hudson,  85  Tex.  587,  22  S.  W.  398. 

"Aliso  Water  Co.  v.  Baker,  95  Cal.  268,  36  Pac.  537. 
See,  generally,  Chapter  V. 

See  Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Irr.  Co.,  204 
Fed.  516;  Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal.  676.  32  Pac.  802:  San 
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The  condemnation  of  land  by  an  irrigation  company  for 
its  ditch  is  a  condemnation  for  a  public  use.*-  It  is  not  neces- 
sary in  a  condemnation  proceeding  to  secure  such  right  of 
way  for  the  irrigation  company  to  show  that  it  has  con- 
demned or  purchased  the  water  rights  of  the  riparian  owners 
along  the  stream  which  it  proposes  to  tap,*^  though  the  power 
to  condemn  land  may  include  also  the  power  to  condemn  such 
water  rights.^^v 


Luis  Land,  Canal  &  Imp.  Co.  v.  Kenilworth  Canal  Co.,  3  Colo.  App.  244, 
32  Pac.  860;  Big  Lost  River  Irr.  Co,  v.  Davidson,  21  Idaho  160,  121  Pac. 
88;  Lake  Keon  Navigation,  Bes.,  &  Irr.  Co.  v.  Klein,  63  Kan.  484,  65 
Pac.  684;  Paxton  &  H.  Irr.  Canal  &  Land  Co.  v.  Farmers'  &  Merchants' 
Irr.  &  Land  Co.,  45  Neb.  884,  64  N.  W.  343,  5\)  Am.  St.  Rep.  585 ;  Albu- 
querque Land  &  Irr.  Co.  v.  Gutierrez,  10  N.  Mex.  179,  61  Pac.  357; 
•Toyaho  Creek  Irr.  Co.  v.  Hutchins,  21  Tex.  Civ.  App.  274,  52  S.  W.  101 ; 
Imperial  Irr.  Co.  v.  Jayne  104  Tex.  395,  138  S.  W.  575;  CotuUa  v.  La 
Salle  Water  Storage  Co.  (Tex.  Civ.  App.),  153  S.  W.  711;  Co-operative 
Vineyards  Co.  v.  Ft.  Stockton  Irr.  Lands  Co.  (Tex.),  158  S.  W.  1191; 
State  V.  Superior  Court,  47  Wash.  310,  91  Pac.  968. 

Under  the  California  statutes,  a  ditch  company  incorporated  in  one 
county  cannot  maintain  an  action  to  condemn  lands  in  another  county 
in  connection  with  water  rights  claimed  therein,  where  the  ownership 
of  such  property  is  denied,  and  the  question  of  ownership  is  therefore 
raised  in  the  case,  without  first  filing  a  copy  of  its  articles  of  incorpora- 
tion in  such  county.  Emigrant  Ditch  Co.  v.  Webber,  108  Cal.  88,  40 
Pac.  1061. 

As  to  condemnation  of  right  of  way  over  public  lands  under  U.  S. 
Rev.  St.,  §  2339,  sfee  Crane  Falls  Power  &  Irr.  Co.  v.  Snake  River  Irr. 
Co.,  24  Idaho  63,  133  Pac.  655. 

**  Paxton  &  H.  Irr.  Canal  &  Land  Co.  v.  Farmers'  &  Merchants'  Irr. 
&  Land  Co.,  45  Neb.  884,  64  N.  W.  343,  50  Am.  St.  Rep.  585;  Cummings 
V.  Hyatt,  54  Neb.  35,  74  N.  W.  411;  Prescott  Irr.  Co.  v.  Flathers,  20 
Wash.  454,  55  Pac.  635. 

Where  the  statute  provides  that,  before  property  can  be  taken  for  a 
public  use,  it  must  appear  that  the  taking  is  necessary  for  such  use, 
and  the  question  as  to  the  necessity  of  the  taking  is  submitted  to  a 
jury,  the  court  cannot  disregard  their  verdict,  and  find  differently.  Wil- 
mington Canal  &  Reservoir  Co.  v.  Dominguez,  50  Cal.  505. 

Ditches  and  canals  constructed  by  an  irrigation  company  may  be 
designated  by  the  legislature  as  '^works  of  internal  improvement."  Cum- 
mings V.  Hyatt,  54  Neb.  35,  74  N.  W.  411. 

*»  Prescott  Irr.  Co.  v.  Flathers,  20  Wash.  454,  55  Pac.  635. 

**  McGhee  Irr.  Ditch  Co.  v.  Hudson,  85  Tex.  587,  22  S.  W.  398. 
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§  287.    Irrigation  Companies  as  Public  Carriers  of  Water. 

Irrigation  companies  furnishing  water  to  consumers  for 
compensation,  although  private  corporations,^^  are  public  or 
quasi  public  carriers  of  water,  charged  with  a  public  duty  or 
trust.*®  As  defined  under  the  Colorado  constitution,  they  exist 
largely  for  the  benefit  of  others,  being  engaged  in  the  business 
of  transporting,  for  hire,  water  owned  by  the  public,  to  the 
people  owning  the  right  to  its  use.    They  are  permitted  to  ac- 


**  Corporations  engaged  in  the  business  of  furnishing  water  for  irri- 
gating, under  the  laws  of  California,  whether  they  acquire  the  water 
by  appropriation  of  the  waters  of  the  state  or  otherwise,  are  private 
corporations.  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  164.  In  this 
case,  with  reference  to  the  use  of  water  when  distributed  by  an  irriga- 
tion company,  the  court  said:  "The  use  is  public  only  to  the  extent 
that  the  corporation  may  be  compelled  to  furnish  the  water,  provided  it 
has  the  capacity  to  do  so,  to  all  who  receive  and  pay  for  the  same,  and 
that  the  rule  of  compensation  shall  be  fixed  by  the  law  in  case  the  par- 
ties cannot  agree." 

*•  Imperial  Water  Co.  No.  5  v.  Holabird,  197  Fed.  4;  Atlantic  Trust 
Co.  v.  Woodbridge  Canal  &  Irr.  Co.,  79  Fed.  39,  501;  Gould  v,  Mari- 
copa Canal  Co.,  8  Ariz.  429,  76  Pac.  598;  Crescent  Canal  Co.  v.  Mont- 
gomery, 143  Cal.  248,  76  Pac.  1032,  65  L.  R.  A.  940;  Wheeler  v.  North- 
em  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487;  Junction  Creek,  etc..  Ditch 
Co.  v.  City  of  Durango,  21  Colo.  194,  40  Pac.  356;  Farmers'  Independent 
Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo.  513,  45  Pac.  444;  Wyatt  v. 
Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33  Pac.  144,  reversing  1  Colo. 
App.  480,  29  Pac.  906 ;  City  &  County  of  Denver  v.  Brown,  56  Colo.  216, 
138  Pac.  44;  Childs  v.  Neitzel,  26  Idaho  116,  141  Pac.  77;  McCook  Irr.  & 
Water  Power  Co.  v.  Burtless  (Neb.),  152  N.  W.  334;  Imperial  Irr.  Co. 
V.  Jayne,  104  Tex.  395,  138  S.  W.  575 ;  Colorado  Ctinal  Co.  v.  McFarland, 
50  Tex.  Civ.  App.  92,  109  S.  W.  435 ;  American  Rio  Grande'Land  &  Irr. 
Co.  V.  Mercedes  Plantation  Co.  (Tex.),  155  S.  W.  286;  Prescott  Irr.  Co. 
v.  Flathers,  20  Wash.  454,  55  Pac.  635. 

A  ditch  used  for  the  carriage  of  water  for  hire  to  the  people  generally 
is  at  least  quasi  public.  Junction  Creek,  etc..  Ditch  Co.  v.  City  of  Du- 
rango, 21  Colo.  194,  40  Pac.  356.  And  the  ditch  company  is  a  quasi 
public  corporation,  San  Joaquin  &  K.  R.  Canal  &  Irr.  Co.  v.  Stanislaus 
County,  90  Fed.  616. 

An  irrigation  company  is  a  public  service  corporation  and  subject  to 
regulation  under  the  police  power.  Baker  City  Mut.  Irr.  Co.  v.  Baker 
City,  58  Ore.  306,  113  Pac.  9 ;  Fenton  v.  Tri-State  Land  Co.,  89  Neb.  479, 
131  Pac.  1038  (citing  the  text) ;  Lastinger  v.  Toyah  Valley  Irr.  Co. 
(Tex.),  167  S.  W.  788. 
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quire  certain  rights  as  against  those  subsequently  diverting 
water  from  the  same  natural  stream.  They  may  exercise  the 
power  of  eminent  domain.  Their  business  is  affirmatively 
sanctioned,  and  their  profits  or  emoluments  are  fully  guar- 
anteed by  the  protection  afforded  to  their  property  and  in- 
terests.*^ But  as  public  carriers,  and  in  consideration  of  this 
recognition,  and  the  privileges  and  protection  given,  they  are 
charged  with  certain  duties  towards  the  public,  and  are  sub- 
ject to  a  reasonable  control  by  the  state  legislature,*^  and  to 
the  general  irrigation  laws.*^  As  pointed  out  in  a  leading  case, 
the  Colorado  doctrines  of  ownership  and  appropriation  of 
water  necessarily  give  the  carrier  of  water  an  exceptional 
status,  differing  in  some  particulars  from  that  of  the  ordinary 
common  carrier.  Certain  peculiar  rights  are  acquired  in  con- 
nection with  the  water  diverted,  which  are  dependent  for  their 
birth  and  ^continued  existence  upon  the  use  made  by  the  con- 
sumer.^°  The  nature  of  these  rights  has  been  considered  in 
a  previous  section.°^ 

The  fact  the  company  irrigates  also  lands  that  it  owns  does 
not  render  it  any  the  less  a  public  service  corporation.^^ 

Byt  a  company  organized  not  for  the  purpose  of  supplying 
the  public  generally  with  water  but  only  to  its  stockholders, 
is  not  a  common  carrier  of  water,  and  water  diverted  by  it 
is  not  dedicated  to  a  public  use,  and  a  person  not  entitled  as 
a  stockholder  to  water  cannot  compel  the  company  to  furnish 
it." 


*'  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487. 
_**  Merrill  v.  Southside  Irr.  Co.,  112  Cal.  426,  44  Pac.  720;  Wheeler  v. 
Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487;  Prescott  Irr.  Co.  v. 
Flathers,  20  Wash.  454,  55  Pac.  635. 

*'  Munroe  v.  Ivie,  2  Utah  535. 

"  Wheeler  v.  Northern  Colo.  Irr.  Co.  10  Colo.  582,  17  Pac.  487.     See 
Wright  V.  Platte  Val.  Irr.  Co.  (Colo.  Sup.,  1900),  61  Pac.  603. 

"  See  ante,  §  284. 

"  Eastern  Oregon  Land  Co.  v.  Willow  River  Land  &  Irr.  Co.,  204  Fed. 
516. 

"Thayer  v.  California  Development  Co.,  164  Cal.  117,  128  Pac.  21. 
But  the  company  may  be  compelled  to  deliver  surplus  water  not  needed 
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§  288.    Duty  to  Furnish  Water  to  Consumers. 

An  irrigation  company  authorized  to  carry  water  for  hire 
is  charged  with  a  corresponding  duty  to  furnish  such  water 
to  consumers  in  a  proper  case,  and  cannot  arbitrarily  refuse 
to  supply  an  actual  bona  fide  consumer,  making  seasonable 
application,  and  offering  proper  compensation  therefor.*^* 
And  a  corporation  charged  with  the  duty  of  furnishing  water 
to  the  public  cannot  escape  the  performance  of  this  duty  by 
asserting  that  it  was  also  incorporated  for  some  private  pur- 
pose or  purposes.'*^  The  fact  that  consumers  have  at  times 
been  permitted  to  use  more  water  from  the  company's  ditch 
than  they  were  entitled  to  will  not  prevent  them  from  main- 
taining their  right  to  the  water  to  which  they  are  in  fact 
entitled.**® 

Under  the  California  constitution  (Art.  14,  §  1)  and 
statutes  it  is  the  duty  of  a  water  company  organized  to  sell 
and  distribute  water  to  furnish  water  to  consumers  upon  the 
tender  of  the  established  rates,  and  no  other  duty  than  such 
tender  can  lawfully  be  prescribed  or  imposed  by  the  company 
as  a  condition  for  supplying  water  as  required  by  law.**^ 

It  is  provided  by  statute  in  Colorado  that  persons  who  have 
purchased  and  used  water  from  a  ditch  or  reservoir  for  the 
irrigation  of  their  lands,  and  have  not  ceased  to  do  so  for 
the  purpose  or  with  intent  to  procure  water  from  some  other 


by  shareholders  to  other  persons.  Slosser  v.  Salt  River  Valley  Canal 
Co.,  7  Ariz.  376,  ^5  Pac.  332. 

"McCrary  v.  Beaudry,  67  Cal.  120,  7  Pac.  264;  Golden  Canal  Co. 
V.  Bright,  8  Colo.  144,  6  Pac.  142;  Combs  v.  Agricultural  Ditch  Co.,  17 
Colo.  146,  28  Pac.  966;  Western  Irr.  &  Land  Co.  v.  Chapman,  8  Kan. 
App.  778,  59  Pac.  1098;  Prosole  v.  Steamboat  Canal  Co.,  37  Nev.  154; 
140  Pac.  720,  144  Pac.  744. 

"Lanning  v.  Osborne,  76  Fed.  319;  Price  v.  Riverside  Land  &  Irr.  Co., 
56  Cal.  431;  Merrill  v.  Southside  Irr.  Co.,  112  Cal.  426,  44  Pac.  720. 

"  Larimer  &  Weld  Irr.  Co.  v.  Wyatt,  23  Colo.  480,  48  Pac.  528. 

*'  Crow  v.  San  Joaquin  &  Kings  River  Canal  &  Irr.  Co.,  130  Cal.  309, 
62  Pac.  562,  1058;  Lowe  v.  Yolo  County  Consol.  Water  Co.,  8  Cal.  App. 
167,  96  Pac.  379;  affirmed,  157  Cal.  503,  108  Pac.  297.  See,  also,  Green 
V.  Byers,  16  Idaho  178,  110  Pac.  79. 


V 
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source  of  supply,  shall  have  the  right  to  continue  to  purchase 
water  to  the  same  amount  oil  paying  or  tendering  the  price 
fixed  by  the  county  commissioners,  etc/^  This  section  confers 
an  affirmative  right  upon  the  prior  purchaser,  who  has  com- 
plied with  the  provisions  thereof,  to  continue  his  purchase  of 
water,  and  he  cannot  be  required,  as  a  condition  precedent 
to  the  exercise  of  this  right,  to  acknowledge  the  equity  of  all 
the  rules  adopted  by  the  ditch  owner ;  nor  does  the  fact  that 
the  consumer  may  be  able  to  obtain  water  from  some  other 

# 

source  affect  such  right/® 

One  who  has  procured  and  used  the  water  on  his  land  for 
a  single  season  may  invoke  the  provisions  of  this  statute  in 
so  far  as  to  require  the  company  to  accord  to  him  a  prefer- 
ence to  the  same  amount  of  water  for  subsequent  years  over 
new  applicants.^®  The  statute  is  simply  an  assurance  of  the 
right  to  continue,  under  specified  circumstances,  a  use  already 
enjoyed,  and  does  not  give  one  who  has  never  had  the  use  of 
the  water  a  right  thereto,  and  therefore  does  not  repeal  other 
provisions  conferring  such  right.®^' 

In  California  it  is  provided  that  whenever  an  irrigation 
corporation  furnishes  water  to  irrigate  lands  sold  by  it,  the 
right  to  such  water  shall  remain  a  perpetual  easement  to  the 
land  sold;  and  whenever  any  person  cultivating  land  on  the 
line,  and  within  the  flow  of  the  corporation's  ditch,  has  been 
furnished  water  by  it  for  the  irrigation  of  his  land,  he  shall 
be  entitled  to  the  continued  use  of  such  water  upon  the  same 
terms  as  those  who  have  purchased  their  land  from  the  cor- 
poration.^2  The  fact  that  the  owner  of  land  lying  under  an 
irrigating  ditch,  by  contract  with  the  irrigation  company, 


M 


Mills'  Ann.  St.  §  2297.    A  similar  statute  is  in  force  in  Idaho.    Wil- 
terding  v.  Green,  4  Idaho  773,  45  Pac.  134. 

*•  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142. 
*  Northern  Colo.  Irr.  Co.  v.  Richards,  22  Colo.  450,  45  Pac.  423. 
•*  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487. 
"  Civ.  Code,  §  552 ;  MerriU  v.  Southside  Irr.  Co.,  112  Cal.  426,  44  Pac. 
720. 
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waived  the  provisions  of  this  statute,  and  agreed  to  pay  a 
higher  rate  than  that  charged  other  persons,  does  not  affect 
his  right  to  the  continued  use  of  the  water  at  the  regular  rates 
after  the  expiration  of  his  contract.®^  And  a  consumer  whose 
land  is  situated  within  the  flow  of  the  distributing  system  of 
an  irrigation  company,  and  who  has,  by  means  of  water 
thereby  supplied  to  him,  made  valuable  improvements  on  his 
land,  cannot  be  thereafter  lawfully  deprived  of  such  water  in 
order  that  the  distributor  may  supply  later  comers,  even 
though  a  larger  area,  by  reason  of  more  favorable  conditions, 
may  thus  be  brought  under  cultivation.®* 

A  public  service  water  company  cannot  con:^r  preferential 
rights  to  water  upon  consumers.®^  But  such  company  is  not 
required  to  distribute  water  for  use  on  lands  not  within  the 
area  to  which  the  water  has  been  dedicated,  or  which  are  not 
shown  to  be  entitled  to  the  water.*® 

Persons  having  a  prior  right  to  receive  water  from  an  irri- 
gating ditch  may  enjoin  the  company  from  furnishing  water 
to  later  comers,  so  as  to  compel  them  to  prorate  with  the  lat- 
ter.®^ So,  also,  stockholders  in  a  mutual  ditch  company  may 
enjoin  the  company  from  disposing  of  any  of  the  water 
diverted  to  any  other  persons  than  bona  fide  stockholders  in 
the  corporation,  where  the  effect  of  this  would  be  to  deprive 


••  San  Diego  Land  &  Town  Co.  v.  Sharp,  97  Fed.  394. 

•*Manden  v.  San  Diego  Land  &  Town  Co.,  89  Fed.  295;  San  Diego 
Land  &  Town  Co.  v.  Sharp,  97  Fed.  394. 

"Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  89,  106  Pac.  404,  29  L.  R.  A. 
(N.  S.)  213;  Byington  v.  Sacramento  Valley  West  Side  Water  Co.  (Cal.), 
148  Pac.  791. 

"  Copeland  v.  Fairview  Land  and  Water  Co.,  165  Cal.  148,  181  Pac. 
119. 

•^  Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pac.  1028;  Wyatt  v.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33 
Pac.  144;  Brown  v.  Fanners'  High  Line  Canal  &  Reservoir  Co.,  26 
Colo.  66,  56  Pac.  183.  In  the  case  last  cited  it  was  held  that  stockholders 
of  the  defendant  corporation  whose  priorities  were  subsequent  to  that  of 
the  plaintiff,  and  who  claimed  the  right  to  a  prorating  by  the  latter, 
were  necessary  parties,  and  properly  joined  as  defendants. 
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them  of  some  of  the  water  to  which  they  are  entitled.®®  And 
an  irrigation  company  is  liable  to  a  stockholder  for  injury 
occasioned  by  its  permitting  other  stockholders  to  divert  more 
water  than  they  were  entitled  to  under  the  terms  of  incor- 
poration.®^ 

§  289.    Demand  or  Tender  of  Price  by  Consumer. 

In  order  to  be  entitled  to  water  from  an  irrigating  ditch, 
the  consumer  must  make  seasonable  application  therefor,  and 
pay  or  tender  the  proper  price  for  the  same.  And  where  an 
irrigation  company  has  adopted  a  fair  and  reasonable  rule 
as  to  the  time  before  which  the  application  must  be  made,  it 
seems  that  a  failure  to  make  application  by  the  time  pre- 
scribed might  result  in  a  forfeiture  of  the  statutory  right  to 
obtain  the  water,  provided  the  water  has  in  the  meantime 
been  disposed  of  to  other  persons.  But  no  such  forfeiture  will 
result  if  application  is  afterwards  made  while  the  ditch  owner 
is  still  free  from  conflicting  obligations,  and  is  able  to  grant 
the  applicant's  request.^^ 

Where  demand  for  water  is  required,  the  company  is  not 
liable  for  failure  to  furnish  water  in  the  absence  of  a  demand 
therefor."    And  where  the  distribution  of  water  by  sale  or 


"McDermott  v.  Anaheim  Union  Water  Co.,  124  Cal.  112,  56  Pac. 
779.  In  this  case  the  action  was  brought  to  enjoin  the  defendant  com- 
pany from  furnishing  water  to  new  stockholders,  also  made  defend- 
ants, to  whom  stock  had  been  issued  under  a  void  amendment  of  the 
articles  of  incorporation. 

~  O'Connor  v.  North  Truckee  Ditch  Co.,  17  Nev.  245,  30  Pac.  882. 

'*  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142.  See,  also, 
Bardsly  v.  Boise  City  Irr.  &  Land  Co.,  8  Idaho  155,  67  Pac.  428. 

Under  the  Idaho  statute  of  1899  a  canal  or  ditch  company  may  require 
consumers  to  pay  in  advance,  but  if  a  company  furnishes  water  with- 
out such  advance  payment,  the  remedy  is  by  suit  to  enforce  pajonent, 
and  not  by  a  rule  or  regulation  refusing  to  furnish  water  until  arrear- 
ages are  paid.  Shelby  v.  Farmers'  Co-operative  Ditch  Co.,  10  Idaho 
723,  80  Pac.  222. 

'*  Bardsly  v.  Boise  City  Irr.  &  Land  Co.,  8  Idaho  155,  67  Pac.  428 
Western  Irr.  &  Land  Co.  v.  Chapman,  8  Kan.  App.  778,  59  Pac.  1098 
Mathieu  v.  North  American  Land  &  Timber  Co.,  119  La.  896,  44  So.  721 
Gravity  Canal  Co.  v.  Sisk,  43  Tex.  Civ.  App.  194,  95  S.  W.  724. 
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rental  is  regulated  by  statute,  an  applicant  for  water  must 
comply  with  the  requirements  of  the  statute  before  he  can 
compel  the  water  company  to  deliver  water  to  him/^*  But 
where  a  party  is  entitled  to  water  from  a  ditch  company  and 
does  all  that  the  laws  of  the  state  require  him  to  do  in  order 
to  get  the  water,  the  company  is  bound  to  deliver  it  and  can- 
not legally  require  him,  in  order  to  get  the  water,  to  sign  a 
special  contract  binding  him  to  do  things  not  required  of  him 
by  the  law."^ 

§  290.    Suit  to  Compel  Delivery  of  Water. 

The  delivery  of  water  by  an  irrigation  company  to  a  per- 
son entitled  thereto  may  be  compelled  by  the  writ  of  man- 
damus ;^2  and  the  writ  will  lie  to  enforce  a  right  to  water 
where  conferl*ed  by  contract,  as  well  as  when  conferred  by 
statute/^  The  fact  that  the  party  applying  for  such  writ  may 
maintain  an  action  for  damages  in  case  he  should  suffer  injury 
in  loss  of  his  crops  by  reason  of  the  company's  failure  to 


As  to  •what  is  a  sufficient  demand  under  the  California  ac£  of  1885, 
see  Lowe  v.  Yolo  County  Consol.  Water  Co.,  157  Cal.  503,  108  Pac.  297; 
Beatty  v.  Clark  Colony  Water  Co.  (Cal.  App.),  153  Pac.  989. 

"*  Bardsly  v.  Boise  City  Irr.  &  Land  Co.,  8  Idaho  155,  67  Pag.  428. 

"^  Green  v.  Byers,  16  Idaho  178,  101  Pac.  79. 

"  Price  V.  Riverside  Land  &  Irr.  Co.,  56  Cal.  431 ;  Merrill  v.  Southside 
Irr.  Co.,  112  Cal.  426,  44  Pac.  720;  Miller  v.  Imperial  Water  Co.  No.  8, 
156  Cal.  27,  103  Pac.  227;  Beatty  v.  Clark  Colony  Water  Co.  (Cal.  App.), 
153  Pac.  989;  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142; 
Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487;  Town- 
send  V.  Fulton  Irr.  Ditch  Co.,  17  Colo.  142,  29  Pac.  453;  Combs  v. 
Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966;  People  v.  Farmers' 
High  Line  Canal  &  Reservoir  Co.,  25  Colo.  202,  54  Pac.  626;  Niday  v. 
Barker,  16  Idaho  73,  101  Pac,  254,  Bardsly  v.  Boise  City  Irr..&  Land 
Co.,  8  Idaho  155,  67  Pac.  428. 

The  owner  of  a  water  right  in  a  private  water  company  may  enforce 
such  right  by  action  against  the  company.  Franscioni  v.  Soledad  Land 
&  Water  Co.  (Cal.),  149  Pac.  161. 

"  People  V.  Farmers'  High  Line  Canal  &  Reservoir  Co.,  25  Colo.  202, 
54  Pac.  626. 
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furnish  water  does  not  affect  his  right  to  the  writ/^  But 
before  appl3ring  for  a  writ  of  mandamus,  an  express  demand 
or  request  must  be  made  on  the  company  for  the  delivery  of  "* 
the  water,  which  demand  must  be  definite  and  specific.  The 
preliminary  demand,  the  prayer  of  the  petition,  and  the  judg- 
ment must  be  for  the  delivery  of  a  specific  quantity  of  water." 

It  is  no  defense  to  mandamus  proceedings  to  compel  an  irri- 
gation  company  to  furnish  water  to  a  consumer,  that  tiie  de- 
fendant has  not  sufficient  water  to  supply  the  plaintiff  and 
others  needing  water,  where  there  is  no  averment  that  such 
other  persons  have  demanded  or  purchased  water.  Nor  is 
the  expected  deprivation  in  the  future  of  some  of  its  water 
supply  a  defense,  though  such  deprivation  may  be  a  defense 
when  it  occurs.^® 

Where  a  stockholder  in  a  mutual  irrigation  company  refuses 
to  pay  his  share  of  the  maintenance  fund  as  required  by  the 
company's  by-laws,  he  has  no  right  to  water  and  cannot  compel 
its  delivery  by  mandamus." 

T!ie  petition  for  a  v/rit  of  mandamus  must,  of  course,  state 
r.Ii  the  facts  necessary  to  justify  granting  the  relief  asked 
foi','^  'out  pioceedings  in  such  cases  are  necessarily  somewhat 
summary  in  their  nature.  To  be  effective,  the  relief  must  be 
immediate,  and  hence  trial  courts  should  be  liberal  in  matters 
of  pleading  and  practice,  lest  the  petitioner's  crops  should  be 


"  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142.  But  in  Fulton 
Irr.  Ditch  Co.  v.  Twombly,  6  Colo.  App.  554,  42  Pac.  253,  it  was  held 
that  the  equitable  remedy  of  a  mandatory  writ  of  injunction  would  not 
be  granted  to  compel  the  delivery  of  water  under  a  contract  without  an 
allegation  of  the  insolvency  of  the  defendant,  or  other  ground  for  equita- 
ble relief,  and  the  fact  that  growing  crops  would  be  lost  unless  the 
water  was  furnished  would  not  confer  equitable  jurisdiction,  for  such 
loss  is  capable  of  compensation  in  damages,  and  so  would  not  be  irre- 
parable injury. 

"  Price  V.  Riverside  Land  &  Irr.  Co.,  56  Cal.  431. 
•    '•  Merrill  v.  Southside  Irr.  Co.,  112  Cal.  426,  44  Pac.  720. 

"  Swanger  v.  Porter,  87  Neb.  764,  128  N.  W.  516. 

"Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142;  Wheeler  v. 
Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487, 
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lost  by  reason  of  a  delay  over  legal  technicalities/*  The  peti- 
tion for  the  writ  of  mandamus  and  the  affidavit  in  support 
thereof  need  not  necessarily  be  separate  papers.  Since  the 
petition  itself  must  state  all  the  facts  required  to  be  set  out 
in  the  affidavit,  it  is  a  sufficient  compliance  with  a  statute  re- 
quiring the  filing  of  a  petition  and  affidavit  that  the  petition 
itself  be  verified.®^ 

While  the  delivery  of  water  may  be  compelled  by  the  writ 
of  mandamus,  such  writ  is  not  aii  appropriate  remedy  to 
secure  a  perpetual  right  to  the  use  of  water  for  irrigation. 
The  right  of  a  consumer  to  water  from  the  company's  ditch 
can  be  only  an  annually  recurring  right,  dependent,  among 
other  things,  upon  an  annual  tender  of  the  charges.®^ 

The  delivery  of  water  may  also  be  compelled  by  an  action 
for  the  specific  performance  of  the  contract^^*  or  by  a  manda- 
tory injunction,^2  qj.  ^  water  company  may  be  enjoined  from 
preventing  the  flow  .of  water  into  a  consumer's  ditches.^^ 
A  mandatory  injunction  should  be  allowed  before  hearing,  if 
at  all,  only  where  the  plaintiff's  right  is  clear  and  certain.®* 


'•  Townsend  v.  Fulton  Irr.  Ditch  Co.,  17  Colo.  142,  29  Pac.  453. 

"  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142. 

"  Townsend  v.  Fulton  Irr.  Ditch  Co.,  17  Colo.  142,  29  Pac.  453. 

So,  also,  a  final  decree  of  a  perpetual  mandatory  injunction  to  enforce 
the  delivery  of  water  under  a  contract  is  erroneous,  and  the  life  of 
the  injunction  should  be  made  only  coextensive  with  the  existence  of  the 
contract.  Fulton  Irr.  Ditch  Co.  v.  Twombly,  6  Colo.  App.  554,  42  Pac. 
253. 

In  a  mandamus  proceeding  a  perpetual  right  to  the  use  of  water  for 
irrigation  is  not  the  subject-matter  of  adjudication;  so  long  as  the 
adjudication  by  the  county  commissioners  continues  in  force,  or  until 
relief  therefrom  is  afforded  in  some  appropriate  proceeding,  the  com- 
pany must  comply  therewith  and  carry  and  deliver  water  in  accord- 
ance with  the  rate  thereby  fixed.  Northern  Colorado  Irr.  Co.  v.  Poup- 
pirt,  47  Colo.  490,  108  Pac.  23. 

"•  Ulrich  V.  Pateros  Water  Ditch  Co.,  67  Wash.  488,  121  Pac.  818. 

"Bay  City  Irr.  Co.  v.  Sweeney  (Tex.  Civ.  App.),  81  S.  W.  345;  Toyah 
Valley  Irr.  Co.  v.  Winston  (Tex.  Civ.  App.),  174  S.  W.  677. 

"  Salt  River  Valley  Canal  Co.  v.  Nelson,  10  Ariz.  9,  85  Pac.  117. 

**  Lanham  v.  Wenatchee  Canal  Co.,  48  Wash.  337,  93  Pac.  522. 

The  granting  of  equitable  relief  to  secure  performance  of  a  contract 


508  LAW  OF  IRRIGATION  %  291 

And  ordinarily  the  remedy  to  compel  a  public  service  corpora- 
tion to  supply  water  is  mandamus  and  not  injunction.®^  But 
mandamus  will  not  lie  to  compel  a  water  company  to  furnish 
water  where  the  wate^  has  not  been  dedicated  to  a  public  use.®^ 
Several  different  persons  having  separate  contracts  with  a 
water  company  cannot  properly  unite  in  a  suit  to  compel  the 
company  to  deliver  under  the  several  contracts,  there  being 
no  community  of  interest.®^ 

§  291.    Contracts  for  Water  Rights. 

Water  is  generally  furnished  by  an  irrigation  company 
under  written  contracts  with  the  consumers.^®  Such  contracts 
are,  of  course,  subject  to  the  usual  rules  of  construction  of 


to  furnish  water  is  discretionary  with  the  courts.  North  Fork  Water 
Co.  V.  Medland,  187  Fed.  163. 

"  Orcutt  V.  Pasadena  Land  &  Water  Co.,  152  Cal.  599,  93  Pac.  497. 

"Thayer  v.  California  Development  Co.,  164  Cal.  117,  128  Pac.  21. 

*"  Creer  v.  Bancroft  Land  &  Irr.  Co.,  13  Idaho  407,  90  Pac.  228. 

But  several  landowners  who  have  agreed  among  themselves  to  unite 
in  the  construction  of  their  own  lateral  ditch  may  make  a  joint  appli- 
cation to  a  water  company  to  furnish  water  to  their  ditch,  and  may 
join  in  an  action  for  mandamus  to  compel  the  company  to  deliver  the 
water.  And  in  such  case  the  distribution  of  the  water  among  the  appli- 
cants is  a  matter  of  no  concern  to  the  company.  Helphery  v.  Perrault, 
12  Idaho  451,  86  Pac.  417.  See,  also,  as  to  action  by  joint  owners,  Cha- 
lupa  V.  Tri  State  Land  Co.  92  Neb.  477,  138  N.  W.  603. 

"  See  generally  as  to  contracts,  Stanislaus  Water  Co.  v.  Bachman,  152 
Cal.  716,  93  Pac.  858;  Clague  v.  Tri  State  Land  Co.,  84  Neb.  498,  121 
N.  W.  570;  Colorado  Canal  Co.  v.  McFarland,  50  Tex.  Civ.  App.  92, 
109  S.  W.  435. 

The  measure  of  the  rights,  duties  and  liabilities  of  a  ditch  company 
and  the  water  consumers  is  to  be  found  exclusively  in  the  statutes  of 
the  state  and  the  contracts  of  the  parties.  Downey  v.  Twin  Lakes  Land 
&  Water  Co.,  41  Colo.  385,  92  Pac.  946.  The  rights  of  a  purchaser  of 
water  rights  from  an  irrigation  company  being  fixed  by  his  contract, 
he  may  not  be  held  subject  to  rules  of  distribution  inconsistent  there- 
with imposed  upon  those  subsequently  purchasing  water  rights.  Har- 
grave  v.  Hall,  3  Ariz.  252,  73  Pac.  400. 

A  purchaser  of  land  from  one  holding  a  water  right  contract  with  an 
irrigation  company  but  who  does  not  accept  water  under  the  contract, 
is  not  liable  thereon  where  the  deed  does  not  mention  the  contract. 
Farmers'  &  Merchants'  Irr.  Co.  v.  Hill,  90  Neb.  847,  134  N.  W.  929. 
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contracts.®®    And  water  contracts  are  mutual  and  will  be  con- 
strued in  the  light  of  the  necessities  of  the  parties,  rather 
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As  to  the  construction  of  particular  contracts,  see  Souther  v.  San 
Diego  Flume  Co.,  104  Fed.  706;  121  Fed.  347;  North  Fork  Water  Co. 
V.  Medland,  187  Fed.  163;  Continental  &  Commercial  Trust  &  Sav. 
Bank  v.  McCarty,  188  Fed.  273 ;  Consol.  Canal  Co.  v.  Peters,  5  Ariz.  80, 
46  Pac.  74;  Fresno  Canal  &  Irr.  Co.  v.  Dunbar,  80  Cal.  530,  22  Pac. 
275;  San  Diego  Flume  Co.  v.  Chase,  87  Cal.  561,  25  Pac.  756,  26  Pac. 
825;  Russ  Lumber  &  Mill  Co.  v.  Muscupiabe  Land  &  Water  Co.,  120 
Cal.  521,  52  Pac.  995;  Hewitt  v.  San  Jacinto  &  P.  V.  Irr.  Dist.,  124  Cal. 
186,  56  Pac.  893;  Sample  v.  Fresno  Flume  &  Irr.  Co.,  129  Cal.  222,  61 
Pac.  1085 ;  Purser  v.  Baker,  129  Cal.  607,  62  Pac.  190  (contract  between 
private  parties) ;  Riverside  Heights  Water  Co.  v.  Riverside  Trust  Co., 
148  Cal.  457,  83  Pac.  1003 ;  Stanislaus  Water  Co.  v.  Bachman,  152  Cal. 
716,  93  Pac.  858;  Bonslett  v.  Butte  County  Canal  Co.,  18  Cal.  App.  149, 
122  Pac.  821;  Gordon  v.  Covina  Irr.  Co.,  164  CaL  88,  127  Pac.  646; 
Copeland  v.  Fairview  Land  &  Water  Co.,  165  Cal.  148,  131  Pac.  119; 
Wyatt  V.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33  Pac.  144,  23  Colo. 
480,  48  Pac.  528;  Wright  v.  Platte  Val.  Irr.  Co.,  27  Colo.  322,  61  Pac. 
603;  Rockwell  v.  Highland  Ditch  Co.,  1  Colo.  App.  396,  29  Pac.  285; 
Eaton  v.  Larimer  &  Weld  Irr.  Co.,  35  Colo.  16,  83  Pac.  627  (rights  of 
stockholders) ;  Kimball  v.  Northern  Colo.  Irr.  Co.,  42  Colo.  412,  94 
Pac.  332;  Farmers'  Pawnee  Canal  Co.  v.  Henderson,  46  Colo.  37,  102 
Pac.  1063;  Great  Western  Sugar  Co.  v.  White,  47  Colo.  547,  108  Pac. 
156 ;  Animas  Consol.  Ditch  Co.  v.  Smallwood,  22  Colo.  App.  476,  125 
Pac.  594;  Twin  Falls  Land  &  Water  Co.  v.  Lind,  14  Idaho  348,  94  Pac. 
164;  Jackson  v.  Indian  Creek  Reservoir  Ditch  &  Irr.  Co.,  16  Idaho  430, 
101  Pac.  894;  Childs  v.  Neitzel,  26  Idaho  116,  141  Pac.  77;  Cotton  v. 
Jennings  Irr.  Co.,  108  La.  4,  32  So.  193;  Candler  v.  Washoe  Lake  Res. 
&  Galena  Creek  Ditch  Co.,  28  Nev.  151,  422,  80  Pac.  750,  82  Pac.  458; 
Ruhnke  v.  Aubert,  58  Ore.  6,  113  Pac.  38;  Mbore-Cortes  Canal  Co.  v. 
Gyle,  36  Tex.  Civ.  App.  442,  82  S.  W.  350;  Sisk  v.  Gravity  Canal  Co, 
(Tex.  Civ.  App.),  113  S.  W.  195;  Biggs  v.  Maulding  (Tex.  Civ.  App.), 
147  S.  W.  681;  Texas  Irr.  Co.  v.  Moore  (Tex.  Civ.  App.),  153  S.  W. 
166;  Lakeside  Irr.  Co.  v.  Buffington  (Tex.),  168  S.  W.  21;  Old  River 
Rice  Irr.  Co.  v.  Stubbs  (Tex.),  168  S.  W.  28;  Brighton  &  N.  P.  Irr. 
Co.  V.  Little,  14  Utah  42,  46  Pac.  268 ;  Lanham  v.  Wenatchee  Canal  Co., 
48  Wash.  337,  93  Pac.  522 ;  Shafford  v.  White  Bluif s  Land  &  Irr.  Co.,  63 
Wash.  10,  114  Pac.  883;  Ulrich  v.  Pateros  Water  Ditch  Co.,  67  Wash. 
488,  121  Pac.  818;  Pasco  Reclamation  Co.  v.  Rankert,  73  Wash.  363, 
131  Pac.  1143;  Wyoming  Central  Irr.  Co.  v.  Burroughs,  19  Wyo.  176, 
115  Pac.  434;  Hanover  Canal  Co.  v.  Wilson  (Wyo.),  143  Pac.  345. 

As  to  contracts  with   an   irrigation   company  providing  that  when 
rights  up  to  the  estimated  capacity  of  the  canal  should  be  disposed 
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than  with  reference  to  the  arbitrary  desire  of  either  parly .®^ 
Where  such  contracts  are  written  on  printed  blanks  furnished 
by  the  company,  doubtful  provisions  will  be  construed  most 
strongly  against  the  company.®^ 

A  contract  by  which  an  irrigation  company  promises  to 
deliver  to  a  consumer  a  certain  quantity  of  water  annually, 
upon  the  annual  payment  of  a  specified  consideration  therefor, 
constitutes  a  mere  option,  which  may  be  terminated  by  the 
consumer  at  the  end  of  any  year;  and  when  the  consumer 
causes  the  county  commissioner  to  fix  a  rate  for  the  delivery 
of  water  from  the  company's  ditch,  and  declines  to  pay  the 
price  named  in  the  contract,  he  thereby  terminates  the  con- 
tract.®2  A  provision  in  such  contract  that,  upon  failure  to  pay 
the  annual  charge  specified,  the  consumer  forfeits  and  relin- 
quishes all  rights  and  claims  whatsoever  in  and  to  the  use 
of  the  water  from  the  ditch,  applies  only  to  the  rights  and 
claims  given  by  the  contract,  and  not  to  the  consumer's  con- 
stitutional or  statutory  right  to  obtain  water  from  the  ditch.®^ 
.  Contracts  by  an  irrigation  company  to  dispose  of  water  in 
excess  of  its  ability  to  furnish  water  are  unfair  and  illegal  ;®* 
and  parties  ^having  a  prior  right  to  take  water  from  the  com- 
pany's canal  may.  enjoin  the  company  from  selling  additional 
water  rights  beyond  the  capacity  of  the  canal,  so  as  to  en- 
danger their  own  supply,  and  compel  them  to  pro  rate  with 


of,  the  title  to  the  canal  should  pass  to  the  purchasers  of  water  rights 
under  such  contracts,  see  Wyatt  v,  Larimer  &  Weld  Irr.  Co.,  18  Colo. 
398,  33  Pac.  144,  36  Am.  St.  280;  La  Junta  &  Larimer  Canal  Co.  v.  Hess, 
6  Colo.  App.  497,  42  Pac.  50;  Larimer  &  Weld  Irr.  Co.  v.  Wyatt,  23 
Colo.  480,  48  Pac.  528;  Blakely  v.  Ft.  Lyon  Canal  Co.,  81  Colo.  224,  73 
Pac.  249. 

•"  Shafford  v.  State  Bluff  Land  &  Irr.  Co.,  63  Wash.  10,  114  Pac.  883. 

"Wyatt  V.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  390,  33  Pac.  144,  36 
Am.  St.  280. 

•*  South  Boulder  &  R.  C.  Ditch  Co.  v.  Marfell,  15  Colo.  302,  25  Pac. 
504. 

"Id. 

"•Gerber  v.  Nampa  &  Meridian  Irr.  Dist.,  16  Idaho  1,  100  Pac.  80 
(statutory  provision). 
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the  new  comers.®^  A  provision  in  a  contract  between  a  ditch 
company  and  a  consumer  that  if,  at  any  time,  the  company 
should  fail  or  refuse  to  furnish  water  according  to  the  con- 
tract, the  consumer  might  take  it  himself  from  the  company's 
ditch,  has  in  Colorado  been  held  void  on  the  ground  that  such 
a  provision  is  inconsistent  with  the  state  statute  providing 
that  the  distribution  of  water  from  a  canal  shall  be  under  the 
control  of  a  superintendent  appointed  by  the  ditch  company.®® 
And  it  seems  that  such  provision  would  be  void  and  inopera- 
tive for  the  further  reasons  that  it  confers  a  right  incom- 
patible with  the  right  of  control  incident  to  the  right  of 
property,  and  also  because  it  is  against  public  policy,  as  tend- 
ing to  cotif usion  and  breach  of  the  peace,  in  allowing  claimants 
to  take  whatever  water  they  required,  regai'dless  of  the  rights 
of  others  having  the  same  legal  right.®'' 

A  provision  in  a  contract  between  a  public  service  irrigation 
company  and  a  consumer  limiting  the  amount  of  damages  for 
which  the  company  shall  be  liable  for  failure  to  furnish  water 
is  void.®®  But  such  a  provision  is  valid  in  a  contract  between 
a  private  owner  of  a  canal  and  a  consumer  therefrom.®® 

The  question  as  to  the  reasonableness  of  water  contracts 
may  be  submitted  to  the  jury.^°®  The  decisions  of  state  courts 
as  to  the  validity  of  contracts  between  irrigation  companies 


"  Farmers'  High  Line  Canal  &  Reservoir'  Co.  v.  Southworth,  13  Colo. 
Ill,  21  Pac.  1028;  Wyatt  v.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298,  33 
Pac.  144.     See,  also,  Lanning  v.  Osborne,  76  Fed.  319. 

"•  White  V.  Farmers'  High  Line  Canal  &  Reservoir  Co.,  22  Colo.  191, 
43  Pac.  1028,  affirming  5  Colo.  App.  1,  31  Pac.  345. 

"  It  was  on  these  grounds  that  the  court  of  appeals  held  the  provision 
void. 

* "  Colorado  Canal  Co.  v.  McFarland,  50  Tex.  Civ.  App.  99,  109  S.  W. 
435;  Raywood  Rice  Canal  &  Milling  Co.  v.  Erp,  105  Tex.  161,  146  S.  W. 
155;  American  Rio  Grande  Land  &  Irr.  Co.  v.  Mercedes  Plantation  Co. 
(Tex.),  155  S.  W.  286. 

"Granger  v.  Kishi  (Tex.  Civ.  App.),  139  S.  W.  1002. 
***  Colorado  Canal  Co.  v.  McFarland,  50  Tex.  Civ.  App.  92,  109  S.  W. 
435. 
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and  consumers,  made  under  the  irrigation  laws  of  the  state, 
are  binding  on  the  federal  courts,^®^ 

The  continued  refusal  by  a  consumer  to  pay  for  water  fur- 
nished him  by  a  water  company  under  a  contract,  constitutes 
a  breach  of  the  contract  justifying  the  company  in  terminating 
his  rights  thereunder,^®^  and  the  company  may  treat  the  con- 
tract  as  ended  and,  in  the  absence  of  a  legally  established  rate, 
sue  him  for  the  reasonable  value  of  the  service  rendered.^^^  A 
court  of  equity  will  not  interfere  to  decree  the  cancellation 
of  a  contract  to  furnish  water  unless  facts  are  alleged  in  the 
bill  showing  the  necessity  of  equitable  interference.^®* 

§  292.    Rates  for  Furnishing  Water. 

The  owners  of  irrigating  ditches  and  canals  are,  of  course, 
entitled  to  a  reasonable  compensation  for  furnishing  water 
to  consumers.^®^    As  we  have  seen,  an  irrigation  company  fur- 


"*  San. Diego  Flume  Co.  v.  Souther,  90  Fed.  164. 

'•'Leavitt  v.  Lassen  Irr.  Co.,  157  Cal.  82,  106  Pac.  404,  29  L.  R.  A. 
"*  (N.  S.)  213;  Lassen  Irr.  Co.  v.  Long,  157  CaL  94,  106  Pac.  409.. 

'•*  Lassen  Irr.  Co.  v.  Long,  157  CaL  94,  106  Pac.  409. 

*"*  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  164. 

**»  Wilterding  v.  Green,  4  Idaho  773,  45  Pac.  134. 

Where,  in  an  action  by  an  irrigation  company  to  recover  the  contract 
price  of  water  furnished  by  it,  the  plaintiff  proves  that  the  water  was 
supplied  at  the  place  agreed  upon,  a  refusal  to  permit  the  defendant 
to  prove  that  the  plaintiff  so  negligently  and  unskillfuUy  constructed  its 
ditch  as  to  amount  to  a  failure  to  perform  its  part  of  the  contract,  and 
so  as  to  injure  the  defendant's  land,  is  proper,  such  evidence  being 
wholly  immaterial.  Fresno  Canal  &  Irr.  Co.  v.  Dunbar,  80  Cal.  530, 
22  Pac.  275. 

While  a  ditch  company  may,  perhaps,  by  apt  words  in  their  contracts 
or  by-laws,  provide  that  a  water  right  shall  be  forfeited  for  failure  to 
pay  the  charges  for  carrying  the  water,  forfeitures  are  not  favored 
and  will  not  be  declared  except  in  a  clear  case.  Cooper  v.  Shannon, 
36  Colo.  98,  95  Pac.  175,  118  Am.  St.  95. 

In  an  action  for  the  price  of  water  where  the  plaintiff  company  has 
complied  with  the  contract  and  furnished  the  water,  the  fact  that  the 
defendant  did  not  use  it  is  immaterial.  Fresno  Canal  &  Irr.  Co.  v. 
Rowell,  80  Cal.  114,  22  Pac.  53,  13  Am.  St.  112;  Fresno  Canal  &  Irr. 
Co.  V.  Hart,  152  Cal.  450,  92  Pac.  1010. 

A  water  company  cannot  recover  as  under  contract  for  wAter  fur- 
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nishing  water  to  consumiers  for  hire  is  a  public  carrier,  and 
charged  with  a  public  duty  or  trust,  and  is  therefore  subject 
to  the  control  of  the  state  through  the  legislature  or  courts. 
Among  the  most  important  of  the  matters  in  which  such  com- 
panies are  subject  to.  control  is  the  question  of  the  rates  to 
be  charged  for  delivering  water.  Even  where  the  state  con- 
stitutions or  statutes  are  silent  as  to  the  amount  of  the  charge 
for  transportation  of  the  water,  and  the  time  and  manner  of 
its  collection,  it  seems  that  the  demands  of  the  company  in 
these  respects  must  be  reasonable.  In  voluntarily  engaging 
in  the  business  of  carrying  water  as  a  public  agency,  in  the 
absence  of  any  legislation  on  the  subject,  an  irrigation  com- 
pany must  be  held  to  have  submitted  itself  to  a  reasonable, 
judicial  control  in  the  matter  of  regulations  and  charges,  and 
any  attempt  by  it  to  use  the  monopoly  of  business  along  the 
line  of  its  canal  which  it  usually  has  for  the  purpose  of 
coercing  compliance  with  unreasonable  and  exorbitant  de- 
mands would  lay  the  foundation  for  judicial  interference.^^® 

A  public  service  corporation  furnishing  water  for  hire  is 
bound  to  furnish  water  at  reasonable  rates  and  whether  the 
rates  charged  are  unreasonable  or  not  is  a  proper  subject  of 
judicial  inquiry.^^^ 

Where  the  contract  so  provides,  a  claim  for  compensation 
for  water  furnished  constitutes  a  lien  upon  the  land  irri- 
gated.^o^ 


nished  in  the  absence  of  a  completed  contract  therefor,  but  may  recover 
on  a  quantum  meruit  for  water  furnished  under  a  contract  not  fully 
executed.  Ferre  Canal  Co.  v.  Burgin,  106  La.  309,  30  So.  863.  And  a 
contention  by  the  defendant  that  the  contract  was  not  completely  exe- 
cuted is  overcome  by  his  claim  of  rights  under  it.  Fresno  Canal  &  Irr. 
Co.  V.  Hart,  152  Cal.  450,  92  Pac.  1010. 

'*•  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487 ;  Colo- 
rado Canal  Co.  v.  McFarland  (Tex.  Civ.  App.),  109  S.  W.  455  (quot- 
ing the  text) . 

'*•'  Salt  River  Valley  Canal  Co.  v.  Nelssen,  10  Ariz.  9,  85  Pac.  117. 

'•'  Fresno  Canal  &  Irr.  Co.  v.  RoweU,  80  Cal.  114,  22  Pac.  53 ;  Fresno 
Canal  &  Irr.  Co.  v.  Dunbar,  80  Cal.  530,  22  Pac.  275;  Fresno  Canal  & 
Irr.  Co.  V.  Perrin  (Cal.),  149  Pac.  805. 


^ 
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§  293.    Establishment  of  Water  Rates. 

In  the  absence  of  a  constitutional  or  statutory  provision  pro- 
viding otherwise,  the  rates  to  be  charged  for  water  will 
usually  be  fixed  by  the  contract  between  the  company  and  the 
consumer.  ^^^  But  in  a  number  of  states  provision  is  made  by 
law  for  the  establishment  of  rates  by  public  authorities.^^^ 

Thus  the  California  constitution  provides  that^"  "The  use 
of  all  water  now  appropriated,  or  that  hereafter  may  be  appro- 
priated, for  sale,  rental,  or  distribution,  is  hereby  declared  to 
be  a  public  use,  and  subject  to  the  regulation  and  control  of 
the  State,  in  the  manner  to  be  prescribed  by  law;  provided 
that  the  rates  or  compensation  to  be  collected  by  any  person, 
company,  or  corporation  in  this  state  for  the  use  of  water  sup- 
plied to  any  city  and  county,  or  city  or  town,  or  the  inhabi- 
tants thereof,  shall  be  fixed,  annually,  by  the  board  of  super- 
visors, or  city  and  county,  or  city  or  town  council,  or  other 
governing  body  of  such  city  and  county,  or  city  or  town,  by 
ordinance  or  otherwise,  in  the  manner  that  other  ordinances 
or  legislative  acts  or  resolutions  are  passed  by  such  body,  and 
shall  continue  in  force  for  one  year,  and  no  longer."  This  pro- 
vision has  been  supplemented  by  legislation  of  the  subject."^ 


*"  See  Old  River  Rice  Irr.  Co.  v.  Stubs  (Tex.  Civ.  App.),  137  S.  W.  154. 

"•  Consult  the  statutes  of  the  several  states. 

In  Nebraska  jurisdiction  to  inquire  into  the  reasonableness  of  water 
rates  and  to  regulate  and  fix  rates,  is  conferred  upon  the  state  railway 
commission.  McCook  Irr.  &  Water  Power  Co.  v.  Butless  (Neb.),  162  N. 
W.  334. 

"*  Const.,  art.  14,  §  1.    For  the  full  text  of  this  article,  see  ante,  §  14. 

*"  See  San  Diego  Land  &  Town  Co.  v.  City  of  National  City,  174  U* 
S.  739,  19  S.  Ct.  804;  174  U.  S.  739;  Osborne  v.  San  Diego  Land  &  Town 
Co.,  178  U.  S.  22,  20  S.  Ct.  860;  Stanislaus  County  v.  San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.,  192  U.  S.  201,  24  S.  Ct.  241;  San  Joaquin 
&  Kings  River  Canal  &  Irr.  Co.  v.  Stanislaus  County,  .233  U.  S.  454,  34  S. 
Ct.  652  (reversing  191  Fed.  895) ;  San  Joaquin  &  Kings  River  Canal  & 
Irr.  Co.  V.  Stanislaus  County,  155  Cal.  21,  99  ac.  365. 

As  to  the  duty  of  the  state  railroad  commission  to  make  and  enforce 
regulations  as  to  the  distribution  of  water,  rates,  etc.,  under  the  Cali- 
fornia act  of  1911,  see  Palmer  v.  Railroad  Commission,  167  Cal.  163,  138 
Pac.  997. 
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A  foreign  corporation  coming  into  the  state  and  acquiring 
water  rights  under  the  constitution  and  laws  thereof  will  not 
be  permitted  to  assail  these  provisions  as  being  contrary  to  the 
provisions  of  the  constitution  of  the  Unitied  States-  It  is  not 
precluded,  however,  from  questioning  the  reasonableness  of 
the-rates  established  by  the  municipality."^  And  it  is  within 
the  scope  of  judicial  power,  and  a  part  of  judicial  duty,  to 
inquire  whether  rates  so  established  operate  to  deprive  the 
ditch  owner  of  his  property  without  just  compensation;  and 
if  the  court  finds  from  the  evidence  that  the  rates  are  mani- 
festly  unreasonable,  it  is  its  duty  to  annul  them."*  The  basis 
upon  which  to  compute  the  rates  is  the  actual  present  value 
of  the  property,  and  not  its  original  cost,  due  regard  being 
had  to  the  cost  of  maintenance,  depreciation  by  reason  of  wear 
anti  tear,  and  to  the  rights  of  the  public."^ 

This  provision  of  the  constitution  is  intended  only  to  regu- 
late the  use  of  water  appropriated  and  dedicated  generally  for 
sale  and  distribution  among  an  indefinite  number  of  users ;  it 
does  not  apply  to  sales  to  definite  individuals."®  And  neither 
the  constitution  nor  the  act  of  1885  authorizing  the  county 
boards  to  fix  water  rates  apply  where  the  water  is  furnished 
exclusively  to  stockholders  of  the  corporation,  and  is  not  sold, 
rented,  or  distributed  to  the  public  generally.^" 

The  Colorado  constitution  provides  that "®  "The  general 
assembly  shall  provide  by  law  that  the  board  of  county  com- 


'"  San  Diego  Land  &  Town  Co.  v.  City  of  National  City,  74  Fed.  79, 
affirmed  in  174  U.  S.  739,  19  S.  Ct.  804. 

"*  Ibid. 

™  Ibid. 

See,  also,  that  these  elements  should  be  considered,  San  Diego  Land 
&  Town  Co.  V.  Jasper,  189  U.  S.  489,  23  S.  Ct.  571 ;  Wheeler  v.  Northern 
Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487 ;  Wilson  v.  Perrault,  6  Idaho  178, 
54  Pac.  617. 

*"  Thayer  v.  California  Development  Co.,  164  Cal.  117,  128  Pac.  21. 

"'  McFadden  v.  Board  Supt's  Los.  Angeles  County,  74  Cal.  571,  16 
Pac.  397. 

*"  Const.,  art.  16,  §8;  McCracken  v.  Montezuma  Water  &  Land  Co., 
25  Colo.  App.  280,  137  Pac.  903. 
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missioners,  in  their  respective  counties,  shall  have  power, 
when  application  is  made  to  them  by  either  party  interested, 
to  establish  reasonable  maximum  rates  to  be  charged  for  the 
use  of  water,  whether  furnished  by  individuals  or  corpora- 
tions." Under  this  provision  a  statute  was  passed  in  1879 
providing  for  the  fixing  of  water  rates  by  the  county  com- 
missioners.   This  act  has  been  held  constitutional."® 

In  so  holding  Helm,  J.,  said :  "If  these  persons  or  corpora- 
tions [engaged  in  the  business  of  furnishing  water]  were  en- 
tirely uncontrolled  in  the  matter  of  prices,  it  requires  no 
prophetic  vision  to  see  that  injustice  and  trouble  would  follow. 
If  allowed  to  speculate  upon  that  which  is  properly  a  part  of 
the  public  domain,  and  protected  in  the  possession  thereof,  it 
is  exceedingly  appropriate  that  they  should  be  subjected  to 
reasonable  regulations  in  connection  therewith." 

Under  the  Colorado  constitution,  the  county  commissioners 

have  power  only  to  fix  the  maximum  amount  of  the  rate  to 

be  charged  for  the  use  of  water,  and  are  not  authorized  to 

establish  the  exact  rate  to  be  charged,  or  to  specify  either  the 

time  or  conditions  of  payment,  though  it  seems  that  the  time 

and  conditions  of  payment  are  proper  subjects  for  legisla- 
tion.120 

In  Idaho  it  is  provided  that  "^  "The  legislature  shall  provide 
by  law  the  manner  in  which  reasonable  maximum  rates  may 
be  established  to  be  charged  for  the  use  of  water  sold,  rented 
or  distributed  for  any  useful  or  beneficial  purpose."  Under 
this  provision  it  has  been  held  that  the  legislature  must  pro- 
vide by  law  the  manner  in  which  such  rates  shall  be  estab- 
lished, and  it  cannot  itself  fix  the  rates  to  be  charged.^22    g^^ 


''•  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142. 

"*  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487. 

^"^  Const.,  art.  15,  §6. 

See  Boise  City  Irr.  &  Land  Co.  v.  Turner,  176  Fed.  373;  Wilterding 
V.  Green,  4  Idaho  773,  45  Pac.  134;  Green  v.  Jones,  22  Idaho  560,  126 
Pac.  1051. 

'"  Wilson  V.  Perrault,  6  Idaho  178.  54  Pac.  617. 
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this  provision  authorizes  a  statute  providing  that  water  rates 
may  be  fixed  by  contract."^ 

In  Colorado  the  statutes  provide  for  no  appeal  from  tiie 
decision  of  the  county  commissioners  fixing  water  rates."* 
Under  the  California  act,  however,  it  seems  that,  should  the 
rates  fixed  by  the  board  designated  by  the  law  for  this  pur- 
pose be  so  unreasonable  as  to  justify  the  interposition  of  a 
court,  any  party  aggrieved  would  have  his  remedy  in  the  ap- 
propriate court,  by  which  such  unreasonable  rates  would  be 
annulled  and  the  question  again  referred  to  the  board.^^f 

The  rates  fixed  by  the  board  of  county  commissioners  or 
supervisors  must  be  reasonable  and  just.^26  ^j^  irrigation  com- 
pany is  not  subject  to  such  unreasonable  regulations  as  to 
rates  as  would  prevent  it  from  earning  a  reasonable  profit  on 
its  investment,  and  so  amount  to  a  taking  of  its  property  with- 
out due  process  of  law,  and  a  denial  to  it  of  the  equal  protec- 
tion of  the  laws.  And  should  the  rates  fixed  be  so  low  as  to 
have  this  effect,  the  enforcement  of  such  rates  may  be  re- 
strained by  injunction.^27 

But  the  courts  will  not  interfere  with  the  collection  of  water 
rates  established  under  legislative  sanction,  unless  they  are 
so  plainly  and  palpably  unreasonable  as  to  make  their  en- 
forcement equivalent  to  the  taking  of  property  for  public  use 
without  such  compensation,  as,  in  all  the  circumstances,  is  just 


*"  Jackson  v.  Indian  Creek  Reservoir,  Ditch  &  Irr.  Co.,  16  Idaho  430, 
101  Pac.  814. 

"*  Golden  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142. 

"*  Lanning  v.  Osbome,  76  Fed.  319. 

***As  to  reasonableness  of  water  rates  see  San  Diego  Land  &  Town 
Co.  V.  City  of  National  City,  174  U.  S.  753,  19  S.  Ct.  810;  San  Diego 
Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  23  S.  Ct.  571;  Stanislaus 
County  V.  San  Joaquin  &  Kings  River  Canal  &  Irr.  Co.,  192  U.  S.  201, 
24  S.  Ct.  240  (reversing  113  Fed.  930). 

*"  gan  Joaquin  &  Kings  River  Canal  &  Irr.  Co.  V.  Stanislaus  County, 
233  U.  S.  454,  34  S.  Ct.  652  (reversing  191  Fed.  895) ;  San  Joaquin 
&  Kings  River  Canal  &  Irr.  Co.  v.  Sanislaus  County,  90  Fed.  516,  163 
Fed.  567 ;  Board  Comrs.  Montezuma  County  v.  Montezuma  Water  &  Land 
Co.,  39  Colo.  166,  89  Pac.  794. 
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both  to  the  cfwner  and  to  the  public."®  And  rates  are  not 
unreasonable  because  they  will  not  yield  a  reasonable  income 
on  the  investment  where  the  company's  plant  was  constructed 
on  a  larger  scale  than  was  necessary."® 

Notwithstanding  the  existence  of  a  statute  providing  for 
the  establishment  of  rates  by  the  county  commissioners,  until 
such  rates  are  fixed  in  pursuance  of  law,  an  irrigation  com- 
pany and  consumers  und^r  its  ditch  are  free  to  make  such 
contracts  as  they  may  see  fit,  and  their  agreements  will  be 
sustained  by  the  courts."^  If  the  carrier  has  a  rate  of  its 
own,  with  which  the  consumer  is  satisfied,  no  necessity  exists 
to  apply  to  the  commissioners  to  fix  a  maximum  rate."^  More-, 
over,  the  action  of  the  commissioners  in  fixing  rates  does  not 
prevent  consumers  from  making  special  contracts  with  the 


"« San  Diego  Land  &  Town  Co.  v.  City  of  National  City,  174  U.  S. 
739,  19  S.  Ct.  804  (affirming  74  Fed.  79). 
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San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  23  S.  Ct.  571 ; 
Boise  City  Irr.  &  Land  Co.  v.  Clark,  131  Fed.  415. 

"•  San  Diego  Flume  Co.  v.  Souther,  90  Fed.  164,  104  Fed.  706;  Fresno 
Canal  &  Irr.  Co.  v.  Park,  129  Cal.  437,  62  Pac.  87;  Stanislaus  Water 
Co.  V.  Bachman,  152  Cal.  716,  93  Pac.  858. 

The  California  act  of  March  12,  1885,  §  5,  provides  that,  until  water 
rate6  are  fixed  as  provided  by  law,  the  actual  rates  established  and  col- 
lected by  the  irrigation  companies,  etc.,  shall  be  deemed  and  accepted 
as  the  legal  rates.  Under  this  section  it  is  held  that  an  irrigation  com- 
pany is  not  estopped  from  raising  its  rates  by  the  fact  that  before  the 
passage  of  the  statute  it  contracted  to  furnish  water  at  a  certain  rate; 
for  persons  who  bought  land  or  otherwise  acted  or  contracted  with  refer- 
ence to  such  rate  must  be  held  to  have  known  that  the  constitution  con- 
ferred upon  the  legislature  the  power  and  made  it. its  duty  to  prescribe 
the  manner  in  which  such  rates  should  be  established.  Lanning  v. 
Osborne,  76  Fed.  319. 

Contracts  made  prior  to  legislation  providing  for  fixing  rates  are 
unaffected  by  such  legislation.  Boise  City  Irr.  &  Land  Co.  v.  Turner, 
176  Fed.  373. 

As  to  suits  by  the  receiver  of  a  water  company  to  establish  his  right 
to  fix  rates,  see  Lanning  v.  Osborne,  79  Fed.  657 ;.  Ward  v.  San  Diego 
Land  &  Town  Co.,  79  Fed.  665. 

*"  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487. 
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carrier  regarding  the  rate,  or  from  continuing  under  pre-ex- 
isting agreements.^^2 

Where  an  irrigation  company  is  authorized  to  charge  a  cer- 
tain maximum  rate  for  the  carriage  or  use  of  water,  it  cannot 
exact  an  additional  amount  as  a  bonus  or  royalty  as  a  condi- 
tion precedent  to  furnishing  water  to  consumers  under  its 
ditch.^33 

§  294.    Liability  of  Company  for  Failure  to  Furnish  Water. 

An  irrigation  company  which  contracts  to  furnish  water  to 
a  consumer,  but  negligently  or  willfully  fails  to  furnish  such 
water  when  it  is  its  duty  to  do  so,  is  liable  to  the  consumer 
for  damage  suffered  in  the  loss  of  crops  by  reason  of  such 
breach  of  contract.^^*    And  in  such  case,  the  company  cannot 


""San  Diego  Flume  Co.  v.  Souther,  90  Fed.  164;  South  Boulder  &  R. 
C.  Ditch  Co.  V.  Marfell,  15  Colo.  302,  25  Pac.  504. 

"^  San  Diego  Land  &  Town  Co.  v.  City  of  National  City,  74  Fed.  79  ; 
Lanning  v.  Osborne,  76  Fed.  319;  Wheeler  v.  Northern  Colo.  Irr.  Co., 
10  Colo.  582,  17  Pac.  487;  Northern  Colo.  Irr.  Co.  v.  Richards,  22  Colo. 
450,  45  Pac.  423. 

**  Sample  v.  Fresno  Flume  &  Irr.  Co.,  129  Cal.  222,  61  Pac.  1085; 
Crow  V.  San  Joaquin  &  Kings  River  Canal  &  Irr.  Co.,  130  Cal.  809,  62 
Pac.  362,  1058;  Northern  Colo.  Irr.  Co.  v.  Richards,  22  Colo.  450,  45 
Pac.  423 ;  Pawnee  Land  &  Canal  Co.  v.  Jenkins,  1  Colo.  App.  425,  29  Pac. 
381;  Clague  v.  Tri  State  Land  Co.,  84  Neb.  499,  121  N.  W.  570;  Chalupa 
V.  Tri  State  Land  Co.,  92  Neb.  477, 138  N.  W.  603 ;  Sisk  v.  Gravity  Canal 
Co.  (Tex.  Civ.  App.),  113  S.  W.  195.  See,  also,  as  to  actions  for  dam- 
ages for  failure  to  furnish  water,  Hewitt  v.  San  Jacinto  &  P.  V.  Irr. 
Dist.,  124  Cal.  186,  56  Pac.  893;  Lowe  v.  Yolo  County  Consolidated  Water 
Co.,  157  Cal.  503,  108  Pac.  297;  Allen  v.  Los  Molinos  Land  Co.,  25  Cal. 
App.  206,  143  Pac.  253;  Northern  Colo.  Irr.  Co.  v.  Pouppirt,  22  Colo. 
App.  563,  127  Pac.  125;  Moore-Cortes  Canal  Co.  v.  Gyle,  36  Tex.  Civ. 
App.  442,  82  S.  W.  350;  Colorado  Canal  Co.  v.  Dennis,  38  Tex.  Civ. 
App.  116,  86  S.  W.  443;  Barston  Irr.  Co.  v.  Cleghon  (Tex.  Civ.  App.), 
93  S.  W.  1023;  Beaumont  Irr.  Co.  v.  Gregory  (Tex.  Civ.  App.),  136 
Pac.  545;  Lone  Star  Canal  Co.  v.  Cannon  (Tex.),  141  S.  W.  799;  Ray- 
wood  Rice  Canal  &  Milling  Co.  v.  Erp,  105  Tex.  161,  146  S.  W.  155; 
American  Rio  Grande  Land  &  Irr.  Co.  v.  Mercedes  Plantation  Co.  (Tex.), 
155  S.  W.  286;  Northern  Irr.  Co.  v.  Dodd  (Tex.  Civ.  App.),  162  S.  W. 
946;  Lastinger  v.  Toyah  Valley  Irr.  Co.  (Tex.  Civ  App.),  167  S.  W. 
758;  Evans  v.  Prosser  Falls  Land  &  Power  Co.,  162  Wash.  178,  113  Pac. 
271;  Hotchkin  v.  Wenatchee  Heights  Orchard  Co.,  76  Wash.  361,  134 
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excuse  itself  by  showing  that  there  was  a  scarcity  of  water  in 
the  stream  from  which  its  ditch  was  supplied,  where  the  loss 
could  have  been  prevented  by  the  exercise  of  proper  measures 
to  utilize  the  water  supply  available.  It  must  clearly  appear 
that  the  failure  to  furnish  water  was  chargeable  to  inevitable 
accident,  and  not  to  negligence  and  inattention.^^^  The  exist- 
ence of  an  injunction  restraining  the  company  from  diverting 
water  from  its  source  of  supply  has  been  held  not  a  legal, 
excuse  for  failure  to  deliver  water  according  to  contract.^^® 
But  where  the  failure  to  furnish  water  is  attributable  to  the 
insufficiency  of  the  rainfaH,  from  which  source  the  canal  was 
to  be  supplied,  and  not  to  any  negligence  or  inattention  of  the 
company,  the  company  it  not  liable ;  and  in  such  case  the  con- 
sumer is  not  liable  to  the  company  for  water  rent.^^^  Where, 
in  an  action  against  an  irrigation  company  for  failure  to  fur- 
nish water  according  to  contract,  the  agreement  to  furnish 
water  and  the  failure  to  do  so  are  proved,  it  devolves  upon 
the  defendant  to  explain  such  failure,  the  sufficiency  of  the 
explanation  offered  being  a  question  for  the  jury.^^® 

There  can,  of  course,  be  no  recovery  against  the  water  com- 
pany in  the  absence  of  proof  of  loss  through  the  defendant's 
failure  to  perform  its  contract.^^^ 


Pac.  1055;  Berg  v.  Yakima  Valley  Canal  Co.,  83  Wash.  451,  145  Pac. 
619. 

A  ditch  company  is  bound  to  keep  its  ditches  and  laterals  in  repair 
so  as  to  carry  the  water  to  consumers  and  its  inability  to  deliver  the 
water  to  a  consumer  because  of  loss  by  seepage  and  evaporation  is  no 
defense  to  an  action  for  failure  to  furnish  water.  Niday  v.  Barker,  16 
Idaho  73,  101  Pac.  254. 

There  can  be  no  recovery  on  a  contract  for  failure  to  furnish  water 
where  the  plaintiff  never  executed  the  contract.  Colorado  Canal  Co. 
V.  Mayes,  38  Tex.  Civ.  App.  271,  85  S.  W.  448. 

^'  Pawnee  Land  &  Canal  Co.  v.  Jenkins,  1  Colo.  App.  425,  29  Pac.  381. 

"^^  Sample  v.  Fresno  Flume  &  Irr.  Co.,  129  Cal.  222,  61  Pac.  1085. 

^'  Landers  v.  Garland  Canal  Co.,  52  La.  Ann.  1464,  27  So.  727. 

"'  Rocky  Ford  Canal,  etc.,  Co.  v.  Simpson,  5  Colo.  App.  30,  36  Pac.  638. 

'^^  Ford  V.  Calcasien  River  Irr.  Co.,  110  La.  982,  35  So.  256.  See,  also, 
Consol.  Canal  Co.  v.  Peters,  5  Ariz.  80,  46  Pac.  74;  Carr  v.  Miller-Morris 
Canal  &  Irr.  Land  Co.,  105  La.  239,  29  So.  715. 
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The  consumer's  right  to  water  dates  from  the  time  of  de- 
mand and  tender  of  the  price,  and  hence,  in  an  action  for 
damages  for  failure  to  furnish  water,  the  defendant  company 
is  liable  only  for  loss  suffered  after  such  demand  and  tender.**® 

§  295.    Measure  of  Damages. 

In  an  action  against  an  irrigation  company  for  loss  of  crops 
caused  by  the  defendant's  failure  to  furnish  water  for  irri- 
gation, the  measure  of  damages  should  be  the  actual  injury 
suffered."*  Where  the  failure  to  furnish  water  is  total  the 
measure  of  damages  is  the  difference  between  the  rental  value 
of  the  land  with  water  and  its  rental  value  without  water."* 
This,  however,  would  not  be  the  proper  measure  unless  the 
owner  is  deprived  of  the  entire  use  of  the  land,  and  the  allow- 
ance of  the  whole  rental  value,  without  deducting  the  benefits 
derived  from  the  partial  use,  is  erroneous."^ 

Where  a  partial  crop  is  raised,  the  proper  measure  of 
damages  is  the  difference  between  the  market  value  of  the 
crop  actually  raised  from  the  land  and  that  of  the  crop  which 
would  have  been  raised  had  the  water  been  furnished,  less 
the  cost  of  raising,  harvesting,  and  marketing  the  product."* 
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Western  Irr.  &  Land  Co.  v.  Chapman,  8  Kan.  App.  778,  59  Pac.  1098. 

"'  Mabb  V.  Stewart,  133  Cal.  558,  65  Pac.  1085 ;  Lutcher  v.  Stoddard 
(Tex.  Civ.  App.),  56  S.  W.  608;  Lone  Star  Canal  Co.  v.  Cannon  (Tex.), 
141  S.  W.  799.  See,  also,  Ulrich  v.  Pateros  Water  Ditch  Co.,  67  Wash. 
488, 121  Pac.  818.     . 

^**  Crow  V.  San  Joaquin  &  Kings  River  Canal  &  Irr.  Co.,  130  Cal. 
309,  62  Pac.  562,  1058;  Pallett  v.  Murphy,  131  Cal.  197,  63  Pac.  366 
(private  parties);  Fresno  Canal  &  Irr.  Co.  v.  Perrin  (Cal.),  149  Pac. 
805;  Wade  v.  Belmont  Irr.  Canal,  etc..  Water  Power  Co.,  87  Neb.  732, 
128  N.  W.  514. 

Where  a  company  fails  to  deliver  any  water  under  its  contract  with 
a  landowner,  the  latter  may  recover  the  amount  paid  for  the  water  right 
because  of  the  failure  of  consideration  without  formally  rescinding  the 
contract.    Richter  v.  Union  Land  &  Stock  Co.,  129  Cal.  367,  62  Pac.  39. 

"'  Northern  Colo.  Irr.  Co.  v.  Richards,  22  Colo.  450,  45  Pac.  423. 

"*  Allen  V.  Los  Molinos  Land  Co.,  25  Cal.  App.  206,  143  Pac.  253; 
Northern  Colo.  Irr.  Co.  v.  Richards,  22  Colo.  450,  45  Pac.  423;  Clague 
V.  Tri  State  Land  Co.,  84  Neb.  499,  121  N.  W.  570,  133  Am.  St.  637; 
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Loss  due  to  failure  to  plant  owing  to  want  of  water,  as  well 
as  loss  of  crops  actually  planted,  may  be  included  in  estimating 
the  damages."^  The  loss  of  trees,  seeds  and  labor  may  con- 
stitute a  proper  element  of  damage,  but  no  compensation 
should  be  allowed  for  permanent  improvements  made  on  the 
land,  and  alleged  to  have  become  less  valuable  on  account  of 
the  want  of  water,  or  for  depreciation  in  the  value  of  live 
stock  and  farming  implements.^** 

The  damages  caused  by  failure  to  furnish  water  may  be 
testified  to  by  experts.^*^  Punitive  damages  should  not  be 
allowed  where  the  plaintiff's  rights  depend  wholly  on  con- 
tract,"^ but  may  be  proper  where  the  defendant's  failure  was 
in  disregard  of  public  duty.^*® 

In  an  action  ^between  irrigation  companies  for  failure  to 
furnish  water  it  has  been  held  that  the  measure  of  damages 
is  the  market  value  of  the  water  for  irrigation  purposes.^^® 

Where  a  contract  to  furnish  water  has  been  only  partially 


Candler  v.  Washoe  Lake  Res.  &  Galena  Creek  Ditch  Co.,  28  Nev.  151, 
422,  80  Pac.  750,  82  Pac.  458;  Raywood  Rice  Canal  &  Milling  Co.  v. 
Langford  (Tex.  Civ.  App.),  74  S.  W.  418;  Raywood  Rice  Canal  &  Mill- 
ing Co.  V.  Wells  (Tex.  Civ.  App.),  77  S.  W.  253;  Barstow  Irr.  Co.  v. 
Cleghon  (Tex.  Civ.  App.),  93  S.  W.  1023;  Colorado  Canal  Co.  v.  Mc- 
Farland,  50  Tex.  Civ.  App.  99,  109-  S.  W.  435  (citing  the  text) ;  Ray- 
wood Rice  Canal  &  Milling  Co.  v.  Erp,  105  Tex.  161,  146  S.  W.  155; 
Biggs  V.  Maulding  (Tex.),  147  S.  W.  681;  Texas  Irr.  Co.  v.  Moore  (Tex. 
Civ.  App.),  153  S.  W.  166;  American  Rio  Grande  Land  &  Irr.  Co.  v. 
Mercedes  Plantation  Co.  (Tex.),  155  S.  W.  286;  Berg  v.  Yakima  Valley 
Canal  Co.,  83  Wash.  451,  145  Pac.  619.  See,  also.  Old  River  Rice  Irr. 
Co.  V.  Stubbs  (Tex.),  166  S.  W.  28. 

"* Barstow  Irr.  Co.  v.  Cleghon  (Tex.),  93  S.  W.  1023. 

**•  Northern  Colo.  Irr.  Co.  v.  Richards,  22  Colo.  450,  45  Pac.  423. 

**'Lone  Star  Canal  Co.  v.  Broussard  (Tex.  Civ.  App.),  176  S.  W. 
649.  See  Chalupa  v.  Tri  State  Land  Co.,  92  Neb.  477,  138  N.  W.  603, 
in  which  it  was  said  that  the  amount  of  damages  is  peculiarly  a  ques- 
tion for  the  jury. 

***  Mabb  V.  Stewart,  133  Cal.  558,  65  Pac.  1085. 

"•Lowe  V.  Yolo  County  Consolidated  Water  Co.,  8  Cal.  App.  167,  96 
Pac.  379 ;  s.  c,  157  Cal.  503, 108  Pac.  297. 

"•North  Point  Consol.  Irr.  Co.  v.  Utah  &  Salt  Lake  Canal  Co.,  23 
Utah  109,  63  Pac.  812. 
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( 

performed  by  an  irrigation  company,  the  damages  sustained 
by  the  consumer  by  reason  of  the  failure  to  perform  com- 
pletely may  be  set  up  by  cross  action  in  an  action  by  the  com- 
pany to  recover  for  the  water  furnished.^" 

§  296.    Transfer  of  Stock  in  Irrigation  Companies. 

Some  questions  have  been  raised  as  to  the  rights  of  stock- 
holders in  an  irrigation  company  in  the  water  diverted  by  the 
company,  and  the  effect  of  a  transfer  of  stock  as  carrying  the 
water  right.  In  this  connection  it  should  be  noted  that  where 
an  irrigation  company  is  organized  for  the  purpose  of  Supply- 
ing water  to  the  public  generally,  as  in  the  case  of  other  cor- 
porations, a  transfer  of  stock  cannot  operate  to  transfer  the 
company's  property.  Corporate  property  cannot  be  trans- 
ferred by  members  of  the  corporation^  but  only  by  the  corpora- 
tion acting  as  such.  And  in  the  case  of  irrigation  companies, 
the  ownership  of  stock  in  the  corporation  is  essentially  dif- 
ferent from  the  ownership  of  a  prior  right  to  the  use  of  water 
from  the  company's  ditch.  The  ownership  of  the  stock,  like 
the  title  to  other  property,  may  be  acquired  by  descent  or  pur- 
chase; but  the  ownership  of  the  prior  right  can  be  acquired 
originally  only  by  the  actual  beneficial  use  of  the  w'ater.  A 
stockholder  who  makes  an  actual  application  of  water  from 
the  company's  ditch  to  beneficial  use  may  thereby  acquire  a 
prior  right  thereto;  but  his  title  to  the  stock  without  such 
use  gives  him  no  title  to  the  priority.  He  may  transfer  his 
stock  to  whom  he  will,  but  he  can  transfer  his  priority  only 
to  some  one  who  will  continue  to  use  the  water.^'^^ 


"*  Fresno  Canal  &  Irr.  Co.  v.  Perrin  (Cal.),  149  Pac.  805;  Landers 
V.  Garland  Canal  Co.,  52  La.  Ann.  1465,  27  So.  727;  Houston  River  Canal 
Co.  V.  Kopke,  106  La.  609,  81  So.  156;  Hunter  Canal  Co.  v.  Robertson, 
113  La.  833,  31  So.  771;  Colorado  Canal  Co.  v.  McFarland,  50  Tex.  Civ. 
App.  92,  109  S.  W.  435;  Lone  Star  Canal  Co.  v.  Broussard  (Tex.  Civ. 
App.),  176  S.  W.  649. 

"*  Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac.  966. 

See  generally  as  to  the  effect  of  a  transfer  of  stock.  Oligarchy  Ditch 
Co.  V.  Farm  Investment  Co.,  40  Colo.  291,  88  Pac.  443 ;  Wannamaker  v. 


/^ 
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But  where  an  irrigation  company  is  organized  as  a  mutual 
ditch  company  for  the  purpose  of  supplying  water  to  stock- 
holders only,  and  the  corporation  issues  to  consumers  capital 
stock  representing  not  only  the  interest  of  stockholders  in  the 
ditch,  but  also  the  right  to  the  use  of  the  water,  then  a  transfer 
of  such  stock  operates  as  a  transfer  of  both  the  interest  in  the 
ditch  and  the  right  to  the  use  of  the  water,  represented  by 
the  stock  transfer.^^2  Where  the  shares  of  stock  issued  rep- 
resent water  rights,  a  transfer  of  such  stock  will  carry  the 
water  rights  represented  thereby,  and  may  operate  to  sever 
the  water  rights  from  the  land  in  connection  with  which  they 
were  acquired.^^* 

Shares  of  stock  in  an  irrigation  corporation  are  not  ap- 
purtenant to  the  land  owned  by  the  owner  of  the  shares,  even 
though  such  land  be  irrigated  by  water  from  a  canal  owned 
by  the  corporation.  Such  shares,  therefore,  do  not  pass  with 
the  land  on  execution  sale  thereof,  but  can  be  taken  for  debt, 
under  attachment  or  execution,  only  in  the  manner  provided 
by  law.^^^  In  Utah,  by  statute,  water  stock  in  an  incorporated 
irrigation  company  is  personal  property,  which  may  be  trans- 
ferred by  assignment  in  writing  and  by  delivery  of  the  certi- 
ficate of  stock.^5® 


Pendleton,  21  Colo.  App.  174,  121  Pac.  108;  Lombard  v.  Schlotfeldt,  68 
Wash.  518,  123  Pac.  787. 

A  contract  for  the  transfer  of  stock  in  a  ditch  company  to  a  reser- 
voir company  which  contemplates  that  the  water  rights  evidenced  by 
the  stock  shall  do  double  duty,  is  void.  Cache  La  Poudre  Irr.  Ditch  Co. 
V.  Hawley,  43  Colo.  32,  95  Pac.  317.  Contract  for/ sale  of  shares  of 
stock  construed,  Brixen  v.  Jorgensen  (Utah),  92  Pac.  1004;  Pederson 
V.  North  Yakima  &  East  Selah  Irr.  Co.,  63  Wash.  636,  116  Pac.  279. 

^"  Cache  La  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Reservoir  Co.,  25  Colo. 
144,  53  Pac.  318;  Berg  v.  Yakima  Valley  Canal  Co.,  83  Wash.  451,  145 
Pac.  619.  See,  also,  Spurgeon  v.  Santa  Ana  Val.  Irr.  Co.,  120  Cal.  71, 
52  Pac.  140;  Supply  Ditch  Co.  v.  Elliott,  10  Colo.  327,  15  Pac.  691. 

"'  Openlander  v.  Left  Hand  Ditch  Co.,  18  Colo.  142,  31  Pac.  854. 

"'Wells  V.  Price,  6  Idaho  490,  56  Pac.  266.  See,  also,  Struby-Esta- 
brook  Merc.  Co.  v.  Davis,  18  Colo.  93,  31  Pac.  495. 

""  Snyder  v.  Murdock,  20  Utah  419,  59  Pac.  91 ;  George  v.  Robison, 
23  Utah  79,  63  Pac.  819. 
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§  297.    GeneraDy. 

In  several  of  the  arid  states  it  has  been  found  that,  where 
irrigation  is  conducted  by  individual  farmers  or  corporations 
acting  independently,  and  each  seeking  to  promote  his  or  its 
own  interests  alone,  the  best  results  are  not  obtained.  In 
order  to  reconcile  the  various  conflicting  interests,  and  to  es- 
tablish a  more  efficient  system  of  irrigation,  statutes  have  been 
passed  in  these  states  providing  for  the  organization  and  gov- 
ernment of  "irrigation  districts,"  which  are  public  corpora- 
tions empowered  to  construct  the  best  possible  system  of  irri- 
gation for  the  lands  embraced  within  their  borders.^  The 
best-known  statute  on  the  subject  is  the  California  statute, 
known  as  the  "Wright  Act,"  passed  in  1887.  This  act  has  . 
been  several  times  amended,  and  was  finally  repealed,  and  a 
new  statute  on  the  subject  passed  in  1897.^ 

The  Wright  act  has  served  as  the  original  model  for  the 
statutes  of  many  of  the  other  states,  and  at  present  statutes 
providing  for  the  organization  of  irrigation  districts   are 


*  See  Jenison  v.  Redfield,  149  Cal.  500,  87  Pac.  62 ;  Little  WaUa  Walla 
Irr.  Dist.  v.  Preston,  46  Ore.  5,  78  Pac.  982  (citing  the  text). 

'  For  the  complete  text  of  the  various  California  statutes  from  1872 
to  1897,  see  Gen.  Laws,  1899,  pp.  436-548. 
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found  in  practically  all  of  the  Western  states,  the  only  ex- 
ceptions being  North  and  South  Dakota.  The  irrigation  dis- 
trict laws  are  extremely  voluminous  and  are  subject  to  con- 
stant amendment.^ 

The  constitutionality  of  these  *  statutes  has  been  assailed  on 
various  grounds,  but  the  statutes  have  been  repeatedly  upheld 
by  the  courts.* 

Irrigation  districts  are  organized  solely  by  authority  of 


*  Consult  the  statutes  of  the  several  states.  That  these  statutes  are 
based  on  the  Wright  Act,  see  Ahem  v.  Board  of  Directors  High  Line 
Irr.  Dist.,  39  Colo.  409,  89  Pac.  963 ;  Knowles  v.  New  Sweden  Irr.  Dist., 
16  Idaho  235,  101  Pac.  81;  Little  Walla  Walla  Irr.  Dist  v.  Preston,  46 
Ore.  5,  78  Pac.  982;  Lundberg  v.  Green  River  Irr.  Dist  (Utah),  119 
Pac.  1039;  Hanson  v.  Kittitas  Reclamation  Dist.,  75  Wash.  297,  134 
Pac.  1083. 

The  Nebraska  act  is  copied  in  all  essential  features  from  the  Cali- 
fornia act,  and  its  enactment  must  be  construed  as  a  legislative  appro- 
val of  the  interpretation  given  it  in  the  latter  state.  Alfalfa  Irr.  Dist. 
V.  Collins,  46  Neb.  411,  64  N.  W.  1086.  So,  also,  of  the  Colorado  act, 
McCord  Mercantile  Co.  v.  Mclntyre,  26  Colo.  App.  376,  138  Pac.  59. 

*  See  generally  as  to  constitutionality  of  the  statutes,  Fallbrook  Irr. 
Dist.  V.  Bradley,  164  U.  S.  112,  17  Supj  Ct.  56;  Herring  v.  Modesto  Irr. 
Dist,  95  Fed.  705 ;  Turlock  Irr.  Dist.  v.  Williams,  76  Cal.  360,  18  Pac. 

,  379;  Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac.  825;  Crall  v. 
Poso  Irr.  Dist.,  87  Cal.  140,  26  Pac.  797;  In  re  Madera  Irr.  Dist.,  92 
Cal.  296,  28  Pac.  272,  675,  27  Am.  St.  Rep.  106 ;  In  re  Central  Irr.  Dist., 
117  Cal.  382,  49  Pac.  354;  Chinn  v.  Superior  Court,  156  Cal.  478,  105 
Pac.  580  (act  held  unconstitutional) ;  In  re  Bonds  of  South  San  Joaquin 
Irr.  Dist.,  161  Cal.  345,  119  Pac.  298;  Anderson  v.  Grand  Valley  Irr. 
Dist.,  35  Colo.  525,  85  Pac.  313;  Pioneer  Irr.  Dist.  v.  Bradbury,  8  Idaho 
311,  68  Pac.  295,  101  Am.  St.  201;  Nampa  &  Meridian  Irr.  Dist.  v. 
Brose,  11  Idaho  474,  83  Pac.  499;  Settlers'  Irr.  Dist.  v.  Settlers'  Canal 
Co.,  14  Idaho  504,  94  Pac.  829;  Emmett  Irr.  Dist.  v.  Shane,  19  Idaho 
332,  113  Pac.  444;  Board  of  Directors  Alfalfa  Irr.  Dist.  v.  Collins,  46 
Neb.  411,  64  N.  W.  1086;  Lundberg  v.  Green  River  Irr.  Dist.  (Utah), 
119  Pac.  1039;  Kinkade  v.  Witherop,  29  Wash.  10,  69  Pac.  399;  Board 
of  Directors  Quincy  Valley  Irr.  Dist.  v.  Scott,  79  Wash.  434,  140  Pac. 
391. 

Sections  1-4  of  the  Idaho  act  of  1911  (Laws,  1911,  p.  461)  held  uncon- 
stitutional on  account  of  the  qualification  of  voters  prescribed  therein. 
Pioneer  Irr.  Dist.  v.  Walker,  20  Idaho  605,  119  Pac.  304.  See,  also, 
Bissett  V.  Pioneer  Irr.  Dist.,  21  Idaho  98,  120  Pac.  461. 
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statute.  And  has  been  said,^  "The  duty  to  determine  the 
propriety  of  establishing  irrigation  districts,  resting,  as  it 
does,  upon  public  necessity,  appertains  exclusively  to  the  law 
making  body.  So,  also,  the  mode  by  which  they  may  be  or- 
ganized must  be  determined  by  it.  But  the  ascertainment 
of  the  necessity  or  utility  of  establishing  a  particular  district, 
as  well  as  the  solution  of  the  question  whether  the  conditions 
precedent  have  been  complied  with,  involve  judicial  functions, 
the  exercise  of  which  is  properly  left  to  the  courts." 

§  298.    Organization  of  District. 

The  procedure  for  the  establishment  of  irrigatioij  districts 
is  purely  statutory,  and  the  statutory  requirements  must  be 
complied  with.®  The  statutes  provide  in  detail  the  require- 
ments to  be  observed  in  the  organization  of  irrigation  districts. 
These  details  vary  somewhat  in  the  several  states.^  In  general 
the  statutes  provide  that  a  majority  of  the  owners  of  lands 
susceptible  of  irrigation  from  a  common  source  and  by  the 
same  irrigation  system,  representing  a  majority  in  value  of 
such  lands,  may  petition  the  board  of  supervisors  of  the  county 
in  which  the  lands  within  the  proposed  district,  or  the  greater 
portion  thereof,  are  situated,  to  organize  an  irrigation  district. 

The  petition  is  required  to  be  accompanied  by  a  bond,  to 
be  approved  by  the  board  of  supervisors,  binding  the  sureties 
thereon  to  pay  all  the  costs  in  case  the  organization  of  the 
district  is  not  effected.  The  board  of  supervisors  are  required 
to  set  a  day  for  the  hearing  of  the  petition,  and,  if  the  petition 
complies  with  the  statutory  requirements,  an  election  is  or- 
dered to  determine  whether  or  not  the  proposed  district  shall 

* 

be  organized,  and  for  the  election  of  a  board  of  directors  and 
oth^r  officers.    The  election  is  conducted  as  nearly  as  practi- 


■  Per  Brantly,  C.  J.,  in  O'NeiH  v.  Yellowstone  Irr.  Dist.,  44  Mont. 
492,  121  Pac.  283.  See,  also,  Imperial  Water  Co.  No.  1  v.  Board  of 
Supers  Imperial  County,  162  Cal.  14,  120  Pac.  780. 

•  In  re  Gallatin  Irr.  Dist.,  48  Mont.  605,  140  Pac.  92. 

^  The  text  is  based  mainly  on  the  provisions  of  the  California  statute. 
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cable  according  to  the  general  election  laws  of  the  state,  and 
only  persons  qualified  as  electors  under  such  laws  are  entitled 
to  vote.  If  at  least  a  prescribed  proportion  of  all  the  votes 
cast  are  in  favor  of  the  district,  the  board  shall  declare  the 
district  duly  organized  as  such  under  the  name  designated, 
and  the  persons  receiving  the  highest  number  of  votes  duly 
elected  as  officers.  Provision  is  made  for  contesting  the 
validity  of  such  election.® 

Where  the.  bond  presented  with  the  petition,  although  in- 
formal, is  not  invalid,  and  binds  those  who  have  signed  it,  the 
determination  by  the  board  of  supervisors  of  its  sufficiency 


'  See  generally  as  to  the  organization  of  irrigation  districts,  Central 
Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac.  825;  In  re  Madera  Irr.  Dist., 
92  Cal.  296,  28  Pac.  272,  675,  27  Am.  St.  Rep.  106;  Directors  of  Fall- 
brook  Irr.  Dist.  V.  Abila,  106' Cal.  355,  39  Pac.  794;  Cullen  v.  Glendora 
Water  Co.,  113  Cal.  503,  39  Pac.  769,  45  Pac.  822,  1047;  In  re  Central 
Irr.  Dist.  117  Cal.  382,  49  Pac.  354;  Fogg  v.  Perris  Irr.  Dist.,  154 
Cal.  209,  97  Pac.  316;  In  re  .Bonds  of  South  San  Joaquin  Irr.  Dist., 
161  Cal.  345,  119  Pac.  198;  Imperial  Water  Co.  No.  1  v.  Board  of 
Supers  Imperial  County,  162  Cal.  14,  120  Pac.  780*;  Ahern  v.  Board  of 
Directors  High  Line  Irr.  Dist.,  39  Colo.  409,  89  Pac.  963;  Montezuma 
Valley  Irr.  Dist.  v.  Longenbaugh,  54  Colo.  391,  131  Pac.  262;  Wilder  v. 
Board  of  Directors  South  Side  Irr.  Dist.,  55  Colo.  363,,  135  Pac.  461; 
Nampa  &  Meridian  Irr.  Dist.  v.  Brose,  11  Idaho  474,  83  Pac.  499; 
Knowles  v.  New  Sweden  Irr.  Dist.,  16  Idaho  217,  101  Pac.  81;  Gem 
Irr.  Dist.  v.  Johnson,  18  Idaho  386,  109  Pac.  845;  Black  Canyon  Irr. 
Dist.  V.  Marple,  19  Idaho  176,  112  Pac.  766;  Gem  Irr.  Dist.  v.  Johnson, 
20  Idaho  29,  115  Pac.  924;  Crane  Creek  Irr.  Dist.  v.-  Martin,  21  Idaho 
96,  120  Pac.  169;  Sunnyside  Irr.  Dist.  v.  Stephens,  21  Idaho  94,  120 
Pac.  169;  Hillcrest  Irr.  Dist.  v.  Brose,  24  Idaho  376,  133  Pac,  663; 
O'NeiU  V.  Yellowstone  Irr.  Dist.,  44  Mont.  492,  121  Pac.  283;  In  re 
Gallatin  Irr.  Dist.,  48  Mont.  605,  140  Pac.  92;  Board  of  Directors  Alfalfa 
Irr.  Dist.  v.  Collins,  46  Neb.  411,  64  N.  \^.  1086;  Sowerwine  v.  Central 
Irr.  Dist.,  85  Neb.  687,  124  N.  W.  118;  Baker  v.  Central  Irr.  Dist.,  93 
Neb.  460,  140  N.  W.  765;  Board  of  Directors  Payette-Oregon  Slope  Irr. 
Dist.  V.  Peterson,  64  Ore.  46,  129  Pac.  123;  Oregon  Short  Line  R.  Co. 
V.  Pioneer  Irr.  Dist.,  16  Ore.  578,  102  Pac.  904;  Rathfon  v.  Payette- 
Oregon  Slope  Irr.  Dist.  (Ore.),  149  Pac.  1044;  Rothchild  Bros.  v.  Bol- 
linger, 32  Wash.  307,  73  Pac.  367; -Hanson  v.  Kittitas  Reclamation  Dist., 
75  Wash.  297,  134  Pac.  1083;  Board  of  Directors  Quincy  Valley  Irr. 
Dist.  V.  Scott,  79  Wash.  434,  140  Pac.  391. 
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is  conclusive.®  And  the  board  has  power,  in  case  such  bond 
is  defective,  to  allow  a  new  bond  to  be  filed  before  taking 
action  on  the  petition.^® 

The  board  of  supervisors  has  power,  on  the  final  hearing  of 
the  petition,  to  make  such  changes  in  the  proposed  bound- 
aries of  the  district  to  be  organized  as  may  be  deemed  advis- 
able, and  they  shall  define  and  establish  such  boundaries ;  but 
the  board  shall  not  modify  the  proposed  boundaries  so  as  to 
exclude  from  the  district  any  land  which  is  susceptible  of 
irrigation  from  a  common  source,  and  by  the  same  system 
of  works  applicable  to  the  other  lands  in  such  district;  nor 
shall  any  lands  which  will  not,  in  the  judgment  of  the  board, 
be  benefited  by  irrigation  by  means  of  such  systems  of  works, 
be  included  within  the  proposed  district.  Any  person  whose 
lands  are  susceptible  of  irrigation  from  the  same  source  and 
system  of  works  may,  upon  his  application,  in  the  discretion 
of  the  board,  have  such  lands  included  within  the  proposed 
district."  The  extent  of  the  district,  as  well  as  the  lands  to 
be  included  therein,  is  left  to  the  determination  and  discre- 
tion of  the  board  of  supervisors,  and  the  exercise  of  their  dis- 
cretion in  the  matter  cannot  ordinarily  be  review  by  the 
courts."  The  fact  that  a  town  or  city  is  included  within  the 
boundaries  of  a  district  does  not  invalidate  the  organization 


•  In  re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675,  27  Am.  St.  106. 

"  Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  851,  21  Pac.  825, 

"  California  Act  of  1897,  §  2. 

**  Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac.  825;  Board  of 
Directors  Modesto  Irr.  Dist.  v.  Tregea,  88  Cal.  334,  26  Pac.  237;  In  re 
Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675,  27  Am.  St.  106;  Cullen 
V.  Glendora  Wtiter  Co.,  113  Cal.  503,  39  Pac.  769,  45  Pac.  1047;  Hanson 
V.  Kittitas  Reclamation  Dist.,  75  Wash.  297,  134  Pac.  1083.  See  gen- 
erally as  to  land  to  be  included,  Carson  v.  Cudworth,  26  Colo.  App.  131, 
140  Pac.  935;  Indian  Cave  Irr.  Dist.  v.  Prideaux,  25  Idaho  112,  136 
Pac.  618;  Oregon  Short  Line  R.  Co.  v.  Pioneer  Irr.  Dist.,  16  Ore.  578, 
102  Pac.  904. 

In  Nebraska  it  is  held  that  an  order  of  the  county  board  establishing 
and  defining  the  boundaries  of  an  irrigation  district  in  pursuance  of  the 
provisions  of  sec.  2,  art.  3,  c.  93a,  Comp.  St.  1903,  is  conclusive,  at  least 
in  a  collateral  proceeding,  on  the  question  whether  the  lands  included 
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of  the  district. ^^  Nor  is  it  any  objection  to  the  validity  of 
the  organization  of  the  district  that  some  of  the  land  included 
is  public  land."  Provision  is  made  for  changing  the  bound- 
aries already  organized  by  the  exclusion  or  inclusion  of  lands.^" 

The  acts  provide  for  general  elections  of  officers  after  the 
organization  of  the  district.^® 

Proceedings  for  the  formation  of  irrigation  districts  are  to 
be  liberally  construed,  so  as  to  carry  out  the  purposes  of  the 
law/^  or  at  least  the  statutes  should  be  given  a  reasonable 
construction  to  that  end.^^  And  even  though  an  irrigation 
district  failed  to  become  organized  as  a  de  jure  corporation, 
it  may  still  have  a  valid  existence  as  a  corporation  de  facto, 
and  become  liable  as  such  on  its  bonds.^® 


therein  will  be  benefited  by  irrigation  by  the  system  therein  contem- 
plated; aliter  on  the  question  whether  any  of  such  lands  cannot,  from 
some  natural  cause,  be  irrigated  thereby.  Andrews  v.  Lillian  Irr.  Co., 
66  Neb.  461,  97  N.  W.  336;  State  v.  Several  Parcels  of  Land,  80  Neb. 
424,  114  N.  W.  283 ;  Sowerwine  v.  Central  Irr.  Dist.,  85  Neb.  687,  124 
N.  W.  118.  See  these  cases  for  statutory  proceeding  in  Nebraska  for 
detaching  lands  from  an  irrigation  district. 

Mandamus  will  lie  to  compel  the  board  of  directors  to  exclude  land 
from  an  irrigation  district  where  the  landowner  is  entitled  to  have  it 
excluded,  and  where  there  is  no  appeal  from  the  decision  of  the  board. 
Harelson  v.  South  San  Joaquin  Irr.  Dist.,  20'  Cal.  App.  324,  128  Pac. 
1010. 

"Board  of  Directors  Modesto  Irr.  Dist.  v.  Tregea,  88  Cal.  334,  26 
Pac.  237;  In  re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675,  27 
Am.  St.  106;  Nampa  &  Meridian  Irr.,  Dist.  v.  Brose,  11  Idaho  474,  83 
Pac.  499;  City  of  Nampa  v.  Nampa  &  Meridian  Irr.  Dist.,  19  Idaho 
779,  115  Pac.  979;  23  Idaho  422,  131  Pac.  8. 

"CuUen  V.  Glendora  Water  Co.,  113  Cal.  503,  39  Pac.  769,  45  Pac. 
822,  1047. 

"  California  Act  of  1897,  §§  74-97. 

'"  California  Act  of  1897,  §§  19-28. 

As  to  contest  of  election  of  officers,  see  Hertle  v.  Ball,  9  Idaho  193, 
72  Pac.  953.  As  to  salaries  of  officers,  see  Mitchell  v.  Patterson,  120 
Cal.  286,  52  Pac.  589. 

"  Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  21  Pac.  825. 

"Ahem  v.  Board  of  Directors  High  Line  Irr.  Dist.,  39  Colo.  409,  89 
Pac.  963  (reviewing^  the  California  cases  on  construction) . 

"  Tulare  Irr.  Dist.  v.  -Shepard,  185  U.  S.  1,  22  S.  Ct.  531'  (affirming, 
94  Fed.  1) ;  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  143.    See,  also,  Byington 
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§  299.    Corporate  Nature  of  Irrigation  Districts. 

Irrigation  districts  have  been  called  municipal  ^^  or  quasi 
municipal  ^^  corporations,  and  for  certain  purposes  they  may. 
be  classed  as  such.^^  But  it  has  been  held  that  an  irrigation 
district  is  not  a  municipal  corporation  within  the  meaning  of 
a  constitutional  provision  that  "no  county,  city,  town,  school 
district,  or  other  municipal  corporation"  shall  incur  an  indebt- 
edness to  an  amount  exceeding  five  per  cent,  of  its  taxable 
property.23  Nor  is  it  a  municipal  corporation  in  such  a  sense 
as  to  be  exempt  from  liability  to  private  persons  for  injuries 
caused  by  the  negligence  of  its  officers,  ^^  or  to  enable  the  state 
to  dispose  of  its  property  as  it  pleases.^^ 

But  it  is  well  settled  that  an  irrigation  district  is  a  public 
corporation.^®    This  will  appear  from  an  examination  of  the 


V.  Sacramento  Valley  West  Side  Canal  Co.  (Cal.),  148  Pac.  791. 

*  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  705. 

**  Colbum  V.  Wilson,  23  Idaho  337,  130  Pac.  381. 

"An  irrigation  district  is  a  municipal  corporation  within  a  statute 
requiring  officers  of  a  municipal  corporation  to  take  bonds  of  contractors, 
and  bonds  for  the  construction  of  an  irrigation  system  for  the  district 
are  within  such  statute.  Brown  Bros.  v.  Columbia  Irr.  Dist,,  82  Wash. 
274,  144  Pac.  74. 

**  Board  of  Directors  Middle  Kittitas  Irr.  Dist.  v.  Peterson,  4  Wash. 
147,  29  Pac.  995. 

"  Noon  V.  Gem  Irr.  Dist.,  205  Fed.  402. 

An  irrigation  district  is  liable  for  damages  caused  by  the  discharge  of 
water  from  its  system.  McPherson  v.  Alta  Irr.  Dist.,  14  Cal.  App.  353 » 
112  Pac.  193;  Teeter  v.  Nampa  &  Meridian  Irr.  Dist.,  19  Idaho  355, 
114  Pac.  8. 

"*  Merchants  Nat.  Bank  v.  Escondido  Irr.  Dist.,  144  Cal,  329,  77  Pac. 
937. 

"Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  17  Sup.  Ct.  56;  Her- 
ring v.  Modesto  Irr.  Dist.,  95  Fed.  705;  Turlock  Irr.  Dist.  v.  Williams, 
76  Cal.  360,  18  Pac.  379;  Central  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351, 
21  Pac.  825;  Crall  v.  Poso  Irr.  Dist.,  87  Cal.  140,  26  Pac.  797;  In  re 
JMadera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675,  27  Am.  St.  106;  People 
V.  TurnbuU,  93  Cal.  630,  29  Pac.  224;  People  v.  Selma  Irr.  Dist.,  98  Cal. 
206,  32  Pac.  1047;  Quint  v.  Hoffman,  103  Cal.  506,  37  Pac.  514;  Boeh- 
mer  v.  Big  Rock  Irr.  Dist.,  117  Cal.  19,  48  Pac.  908;  Perry  v.  Otay 
Irr.  Dist.,  127  Cal.  565,  60  Pac.  40 ;  People  v.  Linda  Vista  Irr.  Dist.,  128 
Cal.  484,  61  Pac.  86;  Byington  v.  Sacramento  Valley  West  Side  Canal 
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mode  of  its  organization,  the  purpose  for  which  it  is  organized, 
and  the  powers  conferred  upon  it."  However,  there  are  limits 
to  the  notion  of  the  public  character  of  an  irrigation  district. 
Thus,  as  said  by  Judge  Mac  Lane  in  an  Idaho  case,^®  "An  irri- 
gation district  is  a  public  quasi  corporation,  organized,  how- 
ever, to  conduct  a  business  for  the  private  benefit  of  the 
owners  of  land  within  its  limits.  They  are  the  members  of 
the  corporation,  control  its  affairs,  and  they  alone  are  bene- 
fited by  its  operations.  It  i^,  in  the  administration  of  its  busi- 
ness, the  owner  of  the  system  in  a  proprietary  rather  than  in 
a  public  capacity,  and  must  assume  and  bear  the  burdens  of 
proprietory  ownership."  In  other  words,  an  irrigation  dis- 
trict is  wholly  neither  a  public  nor  a  private  corporation,  but 
is  a  public  corporation  with  regard  to  its  public  functions  and 


Co.  (Cal.),  148  Pac.  791;  Little  Willow  Irr.  Dist.  v.  Haynes,  24  Idaho 
317, 133  Pac.  905;  Indian  Cove  Irr.  Dist.  v.  Prideaux,  25  Idaho  112,  136 
Pac.  618;  Board  of  Directors  Alfalfa  Irr.  Dist.  v.  Collins,  46  Neb.  411, 
64  N.  W.  1086;  Lincoln  &  Dawson  Co.  Irr.  Dist.  v.  McNeal,  60  Neb.  613, 
83  N.  W.  847,  Rathfon  v.  Payette-Oregon  Slope  Irr.  Dist.  (Ore.),  149 
Pac.  1044;  Thompson  v.  McFarland,  29  Utah  455,  82  Pac.  478. 

''In  re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675,  in  support  of 
the  proposition  stated  in  the  text,  Harrison,  J.,  said  of  an  irrigation 
district  organized  under  the  California  act:  "It  can  be  organized  only 
at  the  instance  of  the  board  of  supervisors  of  the  county, — the  legisla- 
tive body  of  one  of  the  constitutional  subdivisions  of  the  state ;  its  organ- 
ization can  be  effected  only  upon  the  vote  of  the  qualified  electors  within 
its  boundaries;  its  officers  are  chosen  under  the  sanction  and  with  the 
formalities  required  at  all  public  elections  in  the  state;  *  *  *  and  the 
officers,  when  elected,  being  required  to  execute  official  bonds  to  the  state 
of  California,  approved  by  a  judge  of  the  superior  court;  *  *  *  The 
property  held  by  the  corporation  is  in  trust  for  the  public,  and  subject 
to  the  control  of  the  state.  Its  officers  are  public  officers,  chosen  by  the 
electors  of  the  district,  and  invested  with  public  duties.  Its  object  is  for 
the  good  of  the  public,  and  to  promote  the  prosperity  and  welfare  of 
the  public."  This  language  was  quoted  with  approval  in  People  v. 
Selma  Irr.  Dist.,  98  Cal.  208,  32  Pac.  1048,  and  Perry  v.  Otay  Irr.  Dist., 
127  Cal.  565,  60  Pac.  40. 

^  City  of  Nampa  v.  Nampa  &  Meridian  Irr.  Dist.,  19  Idaho  779,  115 
Pac.  979.  See,  also,  Nampa  &  Meridian  Irr.  Dist.  v.  Briggs  (Idaho), 
147  Pac.  75. 
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a  private  corporation  with  regard  to  the  private  rights  of 
individual  landowners  within  the  district.^® 

Since  irrigation  districts  are  public  corporations  they  are 
governed  by  the  general  election  laws  of  the  state,  including 
the  requirements  as  to  the  qualifications  of  voters  in  the  elec- 
tion of  directors,  etc.^°  So  also,  taxes  levied  by  them,  or  by 
virtue  of  the  statutes  creating  them,  are  public,  ancj  fall 
within  the  purposes  of  a  general  revenue  bill  providing  for 
the  levying  of  taxes  for  the  advancemenf  of  the  public  in- 
terest.^^  Likewise,  the  courts  will  take  judicial  notice  of  their 
existence.*^ 

Again,  an  irrigation  district  being  a  public  corporation,  the 
validity  of  its  organization  cannot  be  collaterally  attacked,'^ 
as  in  a  suit  to  enjoin  the  sale  of  lands  for  assessments,  by 
showing  that  the  board  of  supervisors  acted  without  their 
jurisdiction  in  effecting  the  organization  of  the  district.**  So, 
also,  the  irrigation  district  cannot  plead  the  illegality  of  its 
own  organization  as  a  defense  to  an  action  on  bonds  issued  by 
it.**  Nor  can  such  corporation  be  dissolved  by  the  courts  for 
a  misuser  or  nonuser  of  its  corporate  powers,  in  the  absence 
of  a  law  specially  conferring  this  power  upon  the  courts,*® 

But  although  a  public  or  quasi  public  corporation,  an  irri- 

"  Merchants'  Nat.  Bank  v.  Escondido  Irr.  Dist.,  144  Cal.  329,  77  Pac. 
937. 

"  Hertle  v.  Ball,  9  Idaho  193,  72  Pac.  953 ;  Pioneer  Irr.  Dist.  v.  Walker, 
20  Idaho  605,  119  Pac.  304. 

"  McCord  Mercantile  Co.  v.  Mclntyre,  26  Colo.  App.  376,  138  Pac.  59. 

"  Wight  V.  McGuigan,  94  Neb.  358,  143  N.  W.  232. 

"Miller  v.  Perris  Irr.  Dist.,  85  Fed.  693,  92  Fed.  263;  Quinton  v. 
Equitable  Inv  Co.,  196  Fed.  314;  People  v.  Linda  Vista  Irr.  Dist.,  128 
Cal.  693,  61  Pac.  86;  Purdin  v.  Washington  Nat.  Bldg.,  Loan  &  Inv. 
Ass'n.,  41  Wash.  395,  83  Pac.  723. 

As  to  action  by  the  attorney  general  on  behalf  of  the  state  attacking 
the  validity  of  the  organization  of  an  irrigated  district,  see  People  v. 
Perris  Irr.  Dist.,  142  Cal.  601,  76  Pac.  381. 

"  Quint  V.  Hoffman,  103  Cal.  506,  37  Pac.  514. 

"  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  705. 

"•  People  V.  Selma  Irr.  Dist.,  98  Cal.  206,'  32  Pac.  1047. 
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gation  district  is  not  clothed  with  the  sovereignty  of  the  state, 
and  laches  may  be  imputed  to  it.^^ 

§  300.    Powers  and  Duties  of  Board  of  Directors. 

The  statute  provides  for  the  organization  and  meetings  of 
the  board  of  directors.^^  The  board  of  directors  have  the 
power,  and  it  is  their  duty,  to  manage  and  conduct  the  busi- 
ness and  affairs  of  the  district,  make  and  execute  all  neces- 
sary contracts,  and  employ  and  appoint  such  agents,  officers 
and  employes  as  may  be  required,  and  prescribe  their  duties. 
They  may  enter  upon  any  land  to  make  surveys,  and  may  lo- 
cate the  necessary  irrigation  works,  canals,  etc.,  on  any  lands 
which  may  be  deemed  best  for  such  location.  They  may  ac- 
quire, either  by  purchase  or  condemnation,  or  other  legal 
means,  all  lands  and  water  rights  or  other  property  necessary 
for  the  construction,  supply,  etc.,  of  the  canals  and  other 
works.^^  They  may  construct  the  necessary  works  for  the  col- 
lection of  water  for  the  district,*^  and  do  any  and  every  lawful 
act  necessary  to  be  done,  that  sufficient  water  may  be  fur- 
nished to  each  landowner  in  the  district  for  irrigation  pur- 
poses. The  board  is  authorized  and  empowered  to  take  con- 
veyances or  other  assurances  for  all  property  acquired  by  it 


•'  People  V.  Jefferds,  126  Cal.  296,  58  Pac.  704. 

•®As  to  filling  vacancies  in  the  board  of  directors,  see  Quinton  v. 
Equitable  Inv.  Co.  (Cal.),  196  Fed.  314. 

"  See  Andrews  v.  Lillian  Irr.  Dist.,  66  Neb.  458,  92  N.  W.  612,  97 
N.  W.  336. 

As  to  the  condemnation  of  land  for  a  right  of  way  for  a  pipe  line, 
see  Rialto  Irr.  Dist.  v.  Brandon,  103  Cal.  384,  37'Pac.  484. 

A  purchase  of  an  irrigation  system,  etc.,  by  an  irrigation  district  is 
subject  to  existing  contracts,  etc.,  with  consumers.  Nampa  &  Meridian 
Irr.  Dist.  v.  Briggs    (Idaho),  147  Pac.  75. 

^  See  as  to  contracts,  etc.,  for  construction  of  works,  Healy  v.  Anglo- 
California  Bank,  5  Cal.  App.  278,  90  Pac.  54;  Lincoln  &  Dawson  Co. 
Irr.  Dist.  v.  McNeal,  60  Neb.  613,  83  N.  W.  847;  Willow  Springs  Irr. 
Dist.  V.  Wilson,  74  Neb.  269,  104  N.  W.  165;  Wyman  v.  Searle,  88  Neb. 
26,  128  N.  W.  801 ;  Dyer  v.  Middle  Kittitas  Irr.  Dist.,  25  Wash.  80,  64 
Pac.  1009. 
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under  the  act,  in  the  name  of  the  irrigation  district,  to  and  for 
the  uses  and  purposes  named  in  the  act.  It  is  their  duty  to 
establish  equitable  by-laws,  rules  and  reflations  for  the  dis- 
tribution and  use  of  water  among  the  landowners,*^  and  they 
have  power  generally  to  perform  all  such  acts  as  may  be 
necessary  to  fully  carry  out  the  purposes  of  the  act.*^ 

An  irrigation  district  being  solely  a  creature  of  statute, 
resort  must  be  made  to  the  statute  providing  for  the  organiza- 
tion and  government  of  the  district  to  determine  the  authority 
and  power  of  the  board  of  directors  in  a  particular  case.*' 
And  any  person  dealing  with  the  officers  or  agents  of  an  irri- 
gation district  is  chargeable  with  notice  of  the  extent  of  their 
authority.** 


41 


Water  consumers  within  an  irrigation  district  may  compel  the  de- 
livery of  water  by  mandamus.  City  of  Nampa  v.  Nampa  &  Meridian 
Irr.  Dist.,  23  Idaho  422,  131  Pac.  8.  See,  also,  Gerber  v.  Nampa  & 
Meridian  Irr.  Dist.,  19  Idaho  765,  116  Pac.  104. 

As  to  the  liability  of  an  irrigation  district  for  failure  to  furnish 
water,  see  Hewitt  v.  San  Jacinto  &  P.  V.  Irr.  Dist.,  124  Cal.  186,  56 
Pac.  893. 

A  landowner  owning  land  both  within  and  without  the  district  has 
no  right  to  water  for  use  outside  the  district.  Jenison  v.  Redfield,  149 
Cal.  500,  87  Pac.  62.  But  that  land  outside  the  district  may  be  irri- 
gated from  the  district's  system,  see  Settlers*  Irr.  Dist.  v.  Settlers' 
Canal  Co.,  14  Idaho  504,  94  Pac.  829. 

"  California  Act  of  1897,  §§  13-16. 

Under  the  provisions  of  the  Utah  act  of  1884,  in  respect  to  irriga- 
tion districts,  after  a  district  has  been  once  organized,  the  boundaries 
determined,  and  the  trustees  elected,  it  becomes  their  duty  to  assume 
jurisdiction  of  the  whole  district.  They  cannot  arbitrarily  assume  the 
management  of  part  of  the  district  and  reject  another  part;  and  man- 
damus will  lie  to  compel  them  to  perform  their  duty  under  the  law. 

Harris  v.  Tarbet  (Utah,  1899),  57  Pac.  33.  This  act  has  been  repealed, 
but  its  provisions  remain  in  force  as  to  all  districts  organized  there- 
under prior  to  the  repeal.  As  to  the  effect  of  the  dissolution  of  an  irri- 
gation district,  see  Thompson  v.  McFarland,  29  Utah  455,  82  Pac.  478. 

The  California  act  of  1901  permitting  the  board  of  directors  of  an 
irrigation  district  to  lease  the  irrigation  system  is  not  unconstitutional. 
Byington  v.  Sacramento  Valley  West  Side  Canal  Co.  (Cal.),  148  Pac.  791. 

*"  Lincoln  &  Dawson  Co.  Irr.  Dist.  v.  McNeal,  60  Neb.  613,  83  N.  W. 
847. 

**Id. 
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The  authority  of  the  board  of  directors  is  conferred  only 
for  the  purpose  of  carrying  out  the  powers  granted  to  the 
corporation  by  the  law,  and  does  not  extend  to  the  regulation 
of  the  water  rights  of  private  individuals.*^ 

A  contract  by  the  board  of  directors  of  an  irrigation  dis- 
trict giving  others  the  management  or  control  of  any  part  of 
the  system  and  taking  that  management  or  control  out  of  the 
hands  of  the  board,  would  be  ultra  vires  and  void.*® 

The  board  of  directors  of  an  irrigation  district  are  clothed 
by  the  statutes  with  a  wide  discretion  as  to  the  manner  in 
which  they  shall  manage  the  business  of  the  district,  and  the 
courts  are  not  warranted  in  interfering  on  any  mere  question 
of  good  business  policy;  nothing  short  of  a  gross  alDuse  of 
their  powers  will  warrant  such  an  interference.*^ 

^  301.    Suits  By  and  Against  Irrigation  Districts. 

The  statute  provides  that  the  board  of  directors  shall  be 
V  -d  authorized  and  empowered  to  institute  and  maintain  any  and 
all  actions  and  proceedings,  suits  at  law  or  in  equity,  necessary 
or  proper  in  order  to  fully  carry  out  the  provisions  of  the  act, 
or  to  enforce,  maintain,  protect  or  preserve  any  and  all  rights, 
privileges  and  immunities  created  by  the  act,  or  acquired  in 
pursuance  thereof.  And  in  all  courts,  actions,  suits  or  pro- 
ceedings, the  board  may  sue,  appear  and  defend  in  person  or 
by  attorneys,  and  in  the  name  of  the  irrigation  district.*® 
Under  these  provisions  it  is  held  that  an  irrigation  district 
may  be  sued,  the  language  employed  being  quite  as  effective 
to  subject  the  district  to  an  action  as  the  more  common  ex- 
pression "to  sue  and  be  sued."  *® 

A  judgment  against  an  irrigation  district  is  conclusive  as 


46 
46 

47 


Little  Walla  Walla  Irr.  Dist.  v.  Preston,  46  Ore.  5,  78  Pac.  982. 

Colburn  v.  Wilson,  23  Idaho  337,  130  Pac.  381. 

Hanson  v.  Kittitas  Reclamation  Dist.,  75.  Wash.  297,  134  Pac.  1083. 
*'  California  Act  of  1897,  §  15. 

^Boehmer  v.  Big  Rock  Irr.  Dist.,  117  Cal.  19,  48  Pac.  908;  Hewitt 
V.  San  Jacinto  &  P.  V.  Irr.  Dist.,  124  Cal.  186,  56  Pac.  893. 


1 302  IRRIGATION  DISTRICTS  537 

to  all  questions  that  were  or  might  have  been  litigated  in  the 
action,  against  not  only  the  parties  before  the  court  but  also 
all  parties  who  might  thereafter  be  called  uppn  in  supplemental 
proceedings  to  execute  the  judgment.^® 

§  302.    Issuance  of  Bonds. 

For  the  purpose  of  constructing  necessary  irrigating  canals 
and  works,  and  acquiring  the  necessary  property  and  rights 
therefor,  and  otherwise  carrying  out  the  provisions  of  the 
statute,  the  board  of  directors  of  irrigation  districts  are  re- 
quired, as  soon  as  practicable  after  the  organization  of  the 
district,  and  whenever  necessary  thereafter,  to  determine  the 
amount  of  money  necessary  to  be  raised.  Then,  upon  the  peti- 
tion of  a  majority  of  the  landowners  in  the  district,  an  elec- 
tion shall  be  ordered,  and  the  question  of  issuing  bonds  be 
submitted  to  the  electors  of  the  district.  If  a  majority  of  the 
votes  are  cast  in  favor  of  issuing  bonds,  the  board  are  required 
to  cause  bonds  of  the  stated  amount  to  be  issued.^^  Before 
calling  for  an  election  on  the  question  of  issuing  bonds,  the 
board  of  directors  must  make  the  estimate,  as  required  by  the 
statute,  of  the  amount  of  money  necessary  to  be  raii^ed,  and 
to  this  end  they  must  have  adopted  some  plan  for  the  acquisi- 


"  Board  of  Sup'rs  Riverside  County  v.  Thompson,  122  Fed.  860. 

"  See  generally  as  to  the  issuance,  validity  and  effect  of  bonds  of  irri- 
gation districts.  Tulare  Irr.  Dist.  v.  Shepard,  185  U.  S.  1,  22  S.  Ct. 
531  (affirming,  94  Fed.  1) ;  Marra  v.  San  Jacinto  &  P.  V.  Irr.  Dist.,  131 
Fed.  780s  Wright  v.  East  Riverside  Irr.  Dist.,  138  Fed.  313;  Hughson 
V.  Crane,  115  Cal.  404,  47  Pac.  120;  Sechrist  v.  Rialto  Irr.  Dist.,  129 
Cal.  640,  62  Pac.  261;  Stimson  v.  Alessandro  Irr.  Dist.,  135  Cal.  389, 
67  Pac.  496,  1034;  Baxter  v.  Dickenson,  136  Cal.  185,  68  Pac.  601;  Lee- 
*man  v.  Perris  Irr.  Dist.,  140  Cal.  540,  74  Pac.  24;  Boskowitz  v.  Thomp- 
son, 144  Cal.  724,  78  Pac.  290 ;  Hewel  v.  Hogin,  3  Cal.  App.  248,  84  Pac. 
1002;  Stowell  v.  Rialto  Irr.  Dist.,  155  Cal.  215,  100  Pac.  248;  Haese  v. 
Heitzeg,  159  .Cal.  569,  114  Pac.  816;  Pioneer  Irr.  Dist.  v.  Campbell,  10 
Idaho  159,  77  Pac.  328;  Nampa  &  Meridian  Irr.  Dist.  v.  Brose,  11  Idaho 
474,  83  Pac.  499;  Russell  v.  Irish,  20  Idaho  194,  118  Pac.  501;  Bissett 
V.  Pioneer  Irr.  Dist.,-  21  Idaho  98,  120  Pac.  461 ;  Black  Canyon  Irr.  Dist. 
V.  Fallon,  21  Idaho  537,  122  Pac.  850;  Hillcrest  Irr.  Dist.  v.  Brose,  24 
Idaho  376,  133  Pac.  663;  Little  Willow  Irr.  Dist.  v,  Haynes,  24  Idaho 
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tion  and  distribution  of  water.  There  can  be  no  estimate 
where  no  such  definite  plan  has  been  adopted.^^ 

Purchasers  of  irrigation  district  bonds  take  with  notice  of 
the  law  under  which  they  are  issued,  and  cannot  recover  on 
the  bonds  where  they  show  on  their  face  that  they  were  not 
lawfully  issued.^^ 

Taxpayers  of  an  irrigation  district  may  maintain  an  action 
to  have  bonds  illegally  issued  declared  void.^*  But  a  landowner 
may  become  estopped  to  question  the  validity  of  bonds  issued 
by  the  district  and  to  resist  the  levy  of  assessments  therefor. '^^ 

§  303.    Assessments.   * 

The  bonds  issued  and  the  interest  thereon  are  to  be  paid  by 
revenue  derived  from  an  annual  assessment  upon  the  real 
property  of  the  district,  all  of  which  property  is  liable  to  such 
assessment*     Additional  assessments  may  be  levied  to  raise 


317,  133  Pac.  905;  Payette  Heights  Irr.  Dist.  v.  Haynes,  24  Idaho  321, 
133  Pac.  907;  O'Neill  v.  Yellowstone  Irr.  Dist.,  44  Mont.  492,  121  Pac. 
283;  Baltes  v.  Farmers'  Irr.  Dist.,  60  Neb.  310,  83  N.  W.  83;  Board  of 
Directors  Alfalfa  Irr.  Dist.  v.  Collins,  46  Neb.  411,  64  N.  W.  1086; 
HaU  V.  Hood  River  Irr.  Dist.,  57  Ore.  69,  lio  Pac.  405;  Orcutt  v.  McGin- 
ley,  96  Neb.  619,  148  N.  W.  322;  Lundberg  v.  Green  River  Irr.  Dist. 
(Utah),  119  Pac.  1029;  Kinkade  v.  Witherop,  29  Wash.  10,  69  Pac.  399. 

The  legislature  may  ratify  or  validate  a  sale  or  exchange  of  irri- 
gation district  bonds  which  was  not  authorized  at  the  time  such  sale 
or  exchange  was  made,  and  it  may  provide  a  mode  of  disposing  of  such 
bonds  different  from  that  existing  at  the  time  the  bonds  were  voted. 
Baltes  V.  Farmers'  Irr.  Dist.,  60  Neb.  310,  83  N.  W.  83. 

Mandamus  will  lie  to  compel  the  treasurer  of  an  irrigation  district 
to  pay  interest  on  bonds  issued  by  the  district.  Hewel  v.  Hogin,  3  Cal. 
App.  248,  84  Pac.  1002. 

"  Wright  V.  East  Riverside  Irr.  Dist.,  138  Fed.  313. 

•*  Sechrist  v.  Rialto  Irr.  Dist.,  129  Cal.  646,  62  Pac.  261.  See  Quinton 
V.  Equitable  Inv.  Co.,  196  Fed.  314;  Paxton  Irr.  Dist.  v.  Conway,  94 
Neb.  205,  142  N.  W.  797. 

"Rodgers  v  Thomas,  193  Fed.  952;  Montezuma  Valley  Irr.  Dist.  v. 
Longenbaugh,  54  Colo.  391,  131  Pac.  202;  Montezuma  Valley  Irr.  Dist. 
V.  Johnson,  54  Colo.  400,  131  Pac.  265;  Wilder  v.  Board  of  Directors 
Southside  Irr.  Dist.,  55  Colo.  363,  135  Pac.  461 ;  Page  v.  Oneida  Irr.  Dist., 
261  Idaho  108,  141  Pac.  238. 
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money  for  the  completion  of  the  plan  of  canal  and  works 
adopted,  in  case  the  money  derived  from  the  issue  of  bonds 
be  insufficient  or  unavailable,  the  question  of  levying  such  ad- 
ditional assessments  being  also  submitted  to  a  vote  of  the  elec- 
tors of  the  district.  Property  assessed  may  be  sold,  subject 
to  redemption,  for  the  nonpayment  of  assessments  levied/® 
An  assessment  levied  for  any  purpose  without  being  author- 
ized by  a  vote  of  the  electors  of  the  district  is  illegal,  and  its 
collection  cannot  be  enforced.^^ 

Irrigation  districts  being  public  corporations,  and  the  valid- 
ity of  their  organization  being  therefore  not  subject  to  collat- 
eral attack,^^  it  is  immaterial,  so  far  as  the  validity  of  an 


"•  See,  generally,  as  to  assessments,  Fallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  112,  17  Sup.  Ct.  56;  Turlock  Irr.  Dist.  v.  Williams,  76  Cal. 
360,  18  Pac.  379;  Quint  v.  Hoffman,  103  Cal.  506,  37  Pac.  514;  City  of 
San  Diego  v.  Linda  Vista  Irr.  Dist.,  108  Cal.  189,  41  Pac.  291;  Cooper 
V.  Miller,  113  Cal.  238,  45  Pac.  325;  Hughson  v.  Crane,  115  Cal.  404, 
47  Pac.  120;  Mitchell  v.  Patterson,  120  Cal.  286,  52  Pac.  589;  Lahman 
V.  Hatch,  124  Cal.  1,  56  Pac.  621;  Perry  v.  Otay  Irr.  Dist.,  127  Cal. 
565,  60  Pac.  40;  Escondido  High  School  Dist  v.  Escondido  Seminary, 
130  Cal.  128,  62  Pac.  401;  Baxter  v.  Dickinson,  136  Cal.  185,  68  Pac. 
601;  Boskowitz  v.  Thompson,  144  Cal.  724,  78  Pac.  290;  Nevada  Nat. 
Bank  v.  Board  of  Supers.  Kern  County,  5  Cal.  App.  638,  91  Pac.  122; 
Best  V.  Wohlford,  144  Cal.  733,  78  Pac.  293;  153  Cal.  17,  94  Pac.  98; 
Nile  Irr.  Dist.  v.  English  (Colo.),  153  Pac.  760;  Knowles  v.  New  Sweden 
Irr.  Dist.,  16  Idaho  217,  101  Pac.  81;  Colbum  v.  Wilson,  24  Idaho  94,  132 
Pac.  579;  Nampa  &  Meridian  Irr.  Dist.  v.  Petrie  (Idaho),  153  Pac.  425; 
Wyman  v.  Searle,  88  Neb.  26,  128  N.  W.  801;  Wight  v.  McGuigan,  94 
Neb.  358,  143  N.  W.  232 ;  Oregon  Short  Line  R.  Co.  v.  Pioneer  Irr.  Dist., 
16  Ore.  578,  102  Pac.  904;  Gibbons  v.  Hood  River  Irr.  Dist.,  66  Ore. 
208, 133  Fafi.  772;  State  v.  Brown,  19  Wash,  383,  53  Pac.  548. 

Lands  improperly  included  within  the  district  are  not  liable  to  assess- 
ment for  the  payment  of  bonds.  Neyada  Nat.  Bank  v.  Poso  Irr.  Dist., 
140  Cal.  344,  73  Pac.  1056;  State  v.  Several  Parcels  of  Land,  80  Neb. 
424,  114  N.  W.  283. 

The,  poles  and  wires  of  a  telegraph  line  within  the  district  held  not 
assessable.  Western  Union  Tel.  Co.  v.  Modesto  Irr.  Dist.,  149  Cal.  662, 
87  Pac.  190. 

"Tregear  v.  Owens,  94  Cal.  317,  29  Pac.  643;  Woodruff  v.  Perry,  103 
Cal.  611,  37  Pac.  526. 

•'  See  ante,  §  299. 
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assessment  levied  by  a  district  is  concerned,  whether  such 
district  be  a  corporation  de  jure  or  de  facto.^^ 

Mandamus  is  the  proper  remedy  of  a  judgment  creditor  of 
an  irrigation  district  to  compel  the  proper  officers  to  levy  an 
assessment  for  the  payment  of  the  judgment.^^  And  an  injunc- 
tion will  lie  to  restrain  the  collection  of  a  void  assessment.®^ 

§  304.     Confirmation  Acts. 

For  the  security  of  investors,  and  to  enable  irrigation  dis- 
tricts to  dispose  of  their  bonds  on  advantageous  terms,  an  act 
supplemental  to  the  Wright  act,  and  known  as  the  "Confirma- 
tion Act,"  was  passed  by  the  California  legislature  in  1889, 
authorizing  the  board  of  directors  to  commence  a  special  pro* 
ceeding  in  the  superior  court  of  the  county  in  which  the  lands 
of  the  district,  or  some  portion  thereof,  were  situated,  in  and 
by  which  the  proceedings  of  the  board  and  of  the  district,  pro- 
viding for  the  issue  and  sale  of  bonds,  might  be  judicially 
examined,  approved  and  confirmed.®^ 

By  the  California  act  of  1897  it  is  provided  that  the  board 
of  directors  may,  at  any  time  after  the  issue  of  any  bonds,  or 
the  levy  of  any  assessment,  bring  an  action  in  the  superior 
court  of  the  county  in  which  the  office  of  the.  board  is  located, 
to  determine  the  validity  of  any  such  bonds,  or  such  levy  of 
assessments.    If  no  such  proceeding  is  brought  by  the  board. 


*  Quint  V.  Hoffman,  103  Cal.  506,  37  Pac.  514. 

*  Board  of  Sup'rs.  Riverside  County  v.  Thompson,  122  Fed.  860; 
Marra  v.  San  Jacinto  &  P.  V.  Irr.  Dist.,  131  Fed.  780;  Nevada  Nat. 
Bank  v.  Board  of  Sup'rs  Kern  County,  5  Cal.  App.  638.  As  to  mandamus 
to  compel  the  board  of  directors  to  call  an  election  upon  the  question 
of  assessments,  see  Imperial  Land  Co.  v.  Imperial  Irr.  Dist.,  166  Cal. 
491,  137  Pac.  234. 

"  Orcutt  V.  McGinley,  96  Neb.  619,  148  N.  W.  586,  151  N.  W.  332. 

•*  St.  1889,  p.  212.  As  to  proceedings  under  this  act,  see  Crall  v.  Poso 
Irr.  Dist.,  87  Cal.  140,  26  Pac.  7^7;  Board  of  Directors  Modesto  Irr. 
Dist.  V.  Tregea,  88,  Cal.  334,  26  Pac.  237;  Id.,  164  U.  S.  179,  17  Sup. 
Ct.  52;  In  re  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675,  27  Am. 
St.  Rep.  106;  Fallbrook  Irr.  Dist.  v.  Abila,  106  Cal.  355,  39  Pac.  794; 
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such  action  may  be  brought  by  any  district  assessment  payer 
within  thirty  days  after  theVievy  of  ^ny  assessment,  or  the 
issue  of  any  bonds.®^ 

The  judgment  of  the  court  having  jurisdiction  of  the  con- 
firmation proceedings  as  to  the  validity  of  the  organization 
of  an  irrigation  district,  and  other  questions  involved  in  the 
case,  is  conclusive  as  against  the  world  until  reversed  on 
appeal  or  set  aside  by  some  direct  proceeding  instituted  for 
that  purpose.^*  The  construction  of  the  federal  courts  of  the 
confirmation  act,  however,  is  not  binding  on  the  state  courts.®^ 

A  statute  somewhat  similar  to  the  California  law  is  in  force 
in  Idaho,®®  and  confirmation  proceedings  are  also  authorized 
in  Colorado,®^  Nebraska,®^  and  Washington.®^ 


Cullen  V.  Glendora  Water  Co.,  113  Cal.  503,  39  Pac.  769,  45  Pac.  822, 
1047;  In  re  Central  Irr.  Dist.,  117  Cal.  382,  49  Pac.  354;  People  v. 
Linda  Vista  Irr.  Dist.,  128  Cal.  484,  61  Pac.  86;  People  v.  Perris  Irr. 
Dist.,  132  Cal.  292,  64  Pac.  399,  773;  Stimson  v.  Alessandro  Irr.  Dist., 
135  Cal.  389,  67  Pac.  496,  1034;  Fogg  v.  Perris  Irr.  Dist.,  154  Cal.  209, 
97  Pac.  316  (s.  c,  142  Cal.  601,  76  Pac.  381;  142  Cal.  18,  76  Pac.  1127). 

•"  Act  1897,  §§  68-73. 

•*  Miller  v.  Perris  Irr.  Dist.,  85  Fed.  693,  99  Fed.  143;  Crall  v.  Poso 
Irr.  Dist.,  87  Cal.  140,  26  Pac.  797;  Rialto  Irr.  Dist.  v.  Brandon,  103 
Cal.  384,  37  Pac.  484 ;  People  v.  Linda  Vista  Irr.  Dist.,  128  Cal.  484,  61 
Pac.  86.  In  the  case  last  cited  it  was  held  a  judgment  confirming  the 
validity  of  the  organization  of  an  irrigation  district  was  bihding  on  the 
state. 

The  decisions  of  the  state  courts  are  binding  on  the  federal  courts. 
Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  17  S.  Ct.  56;  Quinton  v. 
Equitable  Inv.  Co.,  196  Fed.  314. 

People  V.  Linda  Vista  Irr.  Dist.,  128  Cal.  484,  61  Pac.  86. 
Nampa  &  Meridian  Irr.  Dist.  v.  Brose,  11  Idaho  474,  83  Pac.  499; 
Black  Canyon  Irr.  Dist.  v.  Marple,  19  Idaho  176,  112  Pac.  766;  Emmett 
Irr.  Dist.  v.  Shane,  19  Idaho  332,  113  Pac.  444;  Progressive  Irr.  Dist. 
V.  Anderson,  19  Idaho  504,  114  Pac.  16;  Black  Canyon  Irr.  Dist.  v. 
Fallon,  21  Idaho  537,  122  Pac.  850;  Little  Willow  Irr.  Dist.  v.  Haynes, 
24  Idaho  317,  133  Pac.  905;  Nampa  &  Mepdian  Irr.  Dist.  v.  Petrie 
(Idaho),  153  Pac.  425. 

•'Anderson  v.  Grand  Valley  Irr.  Dist.,  35  Colo.  525,  85  Pac.  313. 

•"  Board  of  Directors  Alfalfa  Irr.  Dist.  v.  Collins,H6  Neb.  411,  64  N. 
W.  1086;  Wyman  v.  Searle,  88  Neb.  26,  128  N.  W.  801. 

*  Hanson  v.  Kittitas  Reclamation  Dist.,  75  Wash.  297,  134  Pac.  1083. 
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CHAPTER  XVI 

THE  FEDERAL  IRRIGATION  STATUTES 

Section. 

305.  In  General. 

306.  The  Desert  Land  Act  of  1877. 

307.  The  Carey  Act  of  1894. 

308.  The  Reclamation  Act  of  1902. 

§  305.    In  General. 

Congress  has  passed  a  number  of  statutes  relating  to  irriga- 
tion. The  first  statute,  the  act  of  1866  and  the  supplemental 
act  of  1870,  comprising  Sections  2339,  2340  of  the  Revised 
Statutes,  are  set  out  and  discussed  in  an  earlier  chapter.^  The 
statutes  relating  to  rights  of  way  for  ditches  and  canals,  and 
reservoir  sites,  have  also  been  discussed.^  Congress  has  on 
several  occasions  made  appropriations  for  irrigation  investi- 
gations, surveys,  and  reports,^  and  has  extended  the  doctrine 
of  appropriation  to  the  Phillippine  Islands.*  The  most  im- 
portant statutes  of  a  general  character  relating  to  irrigation 
are  the  Desert  Land  Act  of  1877,  the  Carey  Act  of  1894,  and 
the  Reclamation  Act  of  1902.  These  statutes,  and  the  amend- 
ments thereto,  will  be  set  forth  and  considered  in  the  present 
chapter. 


'See  ante,  §§80-87. 

'See  ante,  §§153-155. 

•  See,  for  example,  25  Stat.  L.  505,  526,  960 ;  7  Fed.  St.  Ann.  1096,  1097. 

*The  act  of  July  1,  1902,  relating  to  the  Philippine  Islands  provides: 

"§  19.  That  the  beneficial  use  shall  be  the  basis,  the  measure,  and 
the  limit  of  all  rights  to  water  in  said  islands,  and  the  government 
of  said  islands  is  hereby  authorized  to  make  such  rules  and  regulations 
for  the  use  of  water,  and  to  make  such  reservations  of  public  lands  for 
the  protection  of  the  water  supply,  and  for  other  public  purposes  not  in 
conflict  with  the  provisions  of  this  Act,  as  it  may  deem  best  for  the  pub- 
lic good."    32  Stat.  L.  697,  5  Fed.  St.  Ann.  724. 
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§  306.    The  Desert  Land  Act  of  1877. 

The  act  of  March  3,  1877,  known  as  the  Desert  Land  Act, 
provides  as  follows:^ 

Section  1.  "That  it  shall  be  lawful  for  any  citizen,  of 
the  United  States,  or  any  person  of  requisite  age  'who  may 
be  entitled  to  become  a  citizen,  and  who  has  filed  his  declara- 
tion to  become  such,'^  and  upon  payment  of  twenty-five  cents^ 
per  acre — ^to  file  a  declaration  under  oath  with  the  register 


"§  50.  That  whenever  by  priority  of  possession  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  purposes  have 
vested  and  accrued  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the 
same,  and  the  right  of  way  for  the  construction  of  ditches  .And  canals  for 
the  purposes  herein  specified  is  acknowledged  and  confirmed,  but  when- 
ever any  person,  in  the  construction  of  any  ditch  or  canal,  injures  or 
damages  the  possession  of  any  settler  on  the  public  domain,  the  party 
committing  such  injury  or  damage  shall  be  liable  to  the  party  injured 
for  such  injury  or  damage. 

'^§51.  That  all  patents  granted  shall  be  subject  to  any  vested  and  ac- 
crued water  rights,  or  rights  to  ditches  and  reservoirs  used  in  connec- 
tion with  such  water  rights  as  may  have  been  acquired  under  or  recog- 
nized by  the  preceding  section."  32  Stat.  L.  704,  5  Fed.  St.  Ann.  t32, 
733. 

•  19  Stat.  L.  377,  6  Fed.  St.  Ann.  392. 

This  statute  does  not  affect  land  the  title  to  which  passed  from  the 
United  States  prior  to  the  act. 

In  re  Willow  Creek,  74  Ore.  592,  144  Pac.  505,  146  Pac.  475. 

•This  language  does  not  authorize  an  entry  by  a  corporation. 

Sallna  Stock  Co.  v.  United  States,  85  Fed.  339.  But  the  fact  that  the 
entryman  intends  to  transfer  his  title,  when  perfected,  to  a  corporation, 
is  immaterial. 

United  States  v.  Mackintosh,  85  Fed.  333. 

But  see  act  of  March  28,  1908,  §  2,  set  out  in  the  text. 

'Desert  land  entered  under  this  act  and  paid  for  at  the  rate  of  25 
cents  per  acre  is  reserved  from  entry  under  other  laws,  and  the  entry- 
man  has  the  right  of  possession  as  against  other  persons  for  three 
years. 

Sallee  v.  Corder,  67  Cal.  174,  7  Pac.  455. 
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and  receiver  of  the  land  district  in  which  any  desert  land  is 
situated,  that  he  intends  to  reclaim  a  tract  of  desert  land  not 
exceeding  one  section,  by  conducting  water  upon  the  same, 
within  a  period  of  three  years  thereafter,  provided,  however, 
that  the  right  to  the  use  of  water  by  the  person  so  conducting 
the  same,  on  or  to  any  tract  of  desert  land  of  six  hundred 
and  forty  acres  shall  depend  upon  bona  fide  prior  appropria- 
tion; and  such  right  shall  not  exceed  the  amount  of  water 
actually  appropriated,  and  necessarily  used  for  the  purpose 
of  irrigation  and  reclamation,^  and  all  surplus  water  over  and 
above  such  actual  appropriation  and  use,  together  with  the 
water  of  all,  lakes,  rivers  and  other  sources  of  water  supply 
upon  the  public  lands  and  not  navigable,  shall  renaain  and  be 
held  free  for  the  appropriation  and  use  of  the  public  for  irri- 
gation, mining  and  manufacturing  purposes  subject  to  exist- 
ing rights.  Said  declaration  shall  describe  particularly  said 
section  of  land  if  surveyed,  and,  if  unsurveyed,  shall  describe 
the  same  as  nearly  as  possible  without  a  survey.  At  any 
time  within  the  period  of  three  years  after  filing  said  decla- 
ration, upon  making  satisfactory  proof  to  the  register  and 
receiver  of  the  reclamation  of  said  tract  of  land  in  the  manner 
aforesaid,  and  upon  the  payment  to  the  receiver  of  thie  addi- 
tional sum  of  one  dollar  ®  per  acre  for  a  tract  of  land  not 
exceeding  six  hundred  and  forty  acres  to  any  one  person,  a 
patent  for  the  same  shall  be  issued  to  him.  Provided,  that 
no  person  shall  be  permitted  to  enter  more  than  one  tract  of 
land  and  not  to  exceed  six  hundred  and  jforty  acres  which 
shall  be  in  compact  form. 

Sec.  2.     *That  all  lands  exclusive  of  timber  lands  and  min- 
eral  lands  which  will  not,  without  irrigation,  produce  some 


*  Imperial  Water  Co.  v.  Holabird,  197  Fed.  4. 

•Where  lands  were  entered  prior  to  the  act  of  1891  though  the  entry 
was  not  completed  until  thereafter,  the  price  to  be  paid  by  the  settler 
is  that  fixed  by  the  law  in  force  at  the  time  of  the  entry. 

United  States  v.  Healey,  160  U.  S.  136,  16  S.  Ct.  247. 
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agricultural  crop,  shall  be  deemed  desert  lands,  within  the 
meaning  of  this  act,  which  fact  shall  be  ascertained  by  proof 
of  two  or  more  credible  witnesses^  under  oath,  whose  affidavits 
shall  be  filed  in  the  land  office  in  which  said  tract  of  land  may 
be  situated. 

Sec.  3.  "That  this  act  shall  only  apply  to  and  take  effect 
in  the  states  of  California,  Oregon  and  Nevada,  and  the 
territories  of  Washington,  Idaho,  Montana,  Utah,  Wyoming, 
Arizona,  New  Mexico  and  Dakota,^^  and  the  determination  of 
Vv^hat  may  be  considered  desert  land  shall  be  subject  to  the 
decision  and  regulation  of  the^  commissioner  of  the  general 
land  office.'' 

This  act  was  amended  by  an  act  approved  March  3,  1891," 
and  the  following  sections  added : 

Sec.  4.  *That  at  the  time  of  filing  the  declaration  herein- 
before required  the  party  shall  also  file  a  map  of  said  land, 
which  shall  exhibit  a  plan  showing  the  mode  of  contemplated 
irrigation,  and  which  plan  shall  be  sufficient  to  thoroughly 
irrigate  and  reclaim  said  land,  and  prepare  it  to  raise  ordi- 
nary agricultural  crops,  and  shall  also  show  the  source  of  the 
water  to  be  used  for  irrigation  and  reclamation.  Persons  en- 
tering or  proposing  to  enter  separate  sections,  or  fractional 
parts  of  sections,  of  desert  lands  may  associate  together  in 
the  construction  of  canals  and  ditches  for  irrigating  and  re- 
claiming all  of  said  tracts,  and  may  file  a  joint  map  or  maps 
showing  their  plan  of  internal  improvements. 

Sec.  5.  "That  no  land  shall  be  patented  to  any  person  under 
this  act  unless  he  or  his  assignors  shall  have  expended  in  the 
necessary  irrigation,  reclamation^  and  cultivation  thereof,  by 
means  of  main  canals-  and  branch  ditches,  aud  in  permanent 
improvements  upon  the  land,  and  in  the  purchase  of  water 
rights  for  the  irrigation  of  the  same,  at  least  three  dollars 


10 

11 


Extended  to  Colorado  by  the  amendment  of  1891. 
26  Stat.  L.  1096-1097,  6  Fed.  Bt.  Ann.  395. 
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per  acre  of  the  whole  tract  reclaimed  and  patented  in  the 
manner  following:  Within  one  year  after  making  entry  for 
such  tfact  of  desert  land  as  aforesaid  the  party  so  entering 
shall  expend  not  less  than  one  dollar  per  acre  for  the  pur- 
poses aforesaid;  and  he  shall  in  like  manner  expend  the  sum 
of  one  dollar  per  acre  during  the  second  and  also  during  the 
third  year  thereafter,  until  the  full  sum  of  three  dollars  per 
acre  i^  so  expended.  Said  party  shall  file  during  each  year 
with  the  register  prpof ,  by  the  affidavits  of  two  or  more  cred- 
ible witnesses,  that  the  full  sum  of  one  dollar  per  acre  has 
been  expended  in  such  necessary  improvements  during  such 
,  year,  and  the  manner  in  which  expended,  and  at  the  expira- 
tion of  the  third  year  a  map  or  plan  showing  the  character 
and  extent  of  such  improvements.  If  any  party  who  has 
made  such  application  shall  fail  during  any  year  to  file  the 
testimony  aforesaid  the  lands  shall  revert  to  the  United 
States,  and  the  twenty-five  cents  advanced  payment  shall  be 
forfeited  to  the  United  States,^^  ^nd  the  entry  shall  be  can- 
celed. Nothing  herein  contained  shall  prevent  a  claimant 
from  making  his  final  entry  and  receiving  his  patent  at  an 
earlier  idate  than  hereinbefore  prescribed,  provided  that  he 
then  makes  the  required  proof  of  reclamation  to  the  aggregate 
extent  of  three  dollars  per  acre:  Provided,  that  proof  be 
further  required  of  the  cultivation  of  one-eighth  of  the  land. 

Sec.  6.  **That  this  act  shall  not  affect  any  valid  rights 
heretofore  accrued  under  said  Act  of  March  3,  1877,  but  all 
bona  fide  claims  heretofore  lawfully  initiated  may  be  perfected, 
upon  due  compliance  with  the  provisions  of  said  act,  in  the 
same  manner,  upon  the  same  terms  and  conditions,  and  sub- 
ject to  the  same  limitations,  fbrfeitures,  and  contests  as  if  this 
act  had  not  been  passed ;  or  said  claims,  at  the  option  of  the 
claimant,  may  be  perfected  and  patented  under  the  provisions 


"Where  a  settler  voluntarily  abandons  his  entry  before  completing 
his  appropriation,  he  cannot  recover  the  initial  payment  made  by  him. 
United  States  v.  Ingram,  172  U.  S.  327,  19  S.  Ct.  177. 
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of  said  act,  as  amended  by  this  act,  so  far  as  applicable ;  and 
all  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby 
repealed. 

Sec.  7.  "That  at  any  time  after  filing  the  declaration,  and 
within  a  period  of  four  years  ^^  thereafter,  upon  making  satis- 
factory proof  to  the  register  and  the  receiver  of  the  reclama- 
tion and  cultivation  of  said  land  to  the  extent  and  cost  and 
in  the  manner  aforesaid,  and  substantially  in  accordance  with 
the  plans  herein  provided  for,  and  that  he  or  she  is  a  citizen 
of  the  United  States,  and  upon  payment  to  the  receiver  of 
the  additional  sum  of  one  dollar  per  acre  for  said  land,  a 
patent  shall  issue  therefor  to  the  applicant  or  his  assigns ;  but 
no  persons  or  association  of  persons  shall  hold  by  assignment 
or  otherwise  prior  to  the  issue  of  patent,  more  than  three 
hundred  and  twenty  acres  of  such  arid  or  desert  lands,  but 
this  section  shall  not  apply  to  entries  made  or  initiated  prior 
to  the  approval  of  this  act.  Provided,  however,  that  addi- 
tional proofs  may  be  required  at  any  time  within  the  period 
prescribed  by  law,  and  that  the  claims  or  entries  made  under 
this  or  any  preceding  act  shall  be  subject  to  contest,  as  pro- 
vided by  the  law,  relating  to  homestead  cases,  for  illegal  in- 
ception, abandonment,  or  failure  to  comply  with  the  require- 
ments  of  law,  and  upon  satisfactory  proof  thereof  shall  be 
canceled,  and  the  lands,  and  moneys  paid  therefor  shall  be 
forfeited  to  the  United  States. 

Sec.  8.  "That  the  provisions  of  the  act  to  which  this  is  an 
amendment,  and  the  amendments  thereto,  shall  apply  to  and 
be  in  force  in  the  state  of  Colorado,  as  well  as  the  states  named 
in  the  original  act ;  and  no  person  shall  be  entitled  to  make 
entry  of  desert  land  except  he  be  a  resident  citizen  of  the  state 
or  territory  in  which  the  land  sought  to  be  entered  is  located." 

By  an  act  of  March  28,  1908,  it  was  provided  :^* 


"  By  act  of  Aug.  4,  1894,  c.  208,  28  Stat.  L.  226,  6  Fed.  St.  Ann.  396, 
the  time  for  final  proof  of  entries  was  extended.  For  other  extensions 
see  note  16  infra. 

"35  Stat.  L.  52,  Suppl.  1909,  Fed.  St.  Ann.  550. 
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Section  1.  "That  from  and  after  the  passage  of  this  act 
the  right  to  make  entry  of  desert  lands  under  the  provisions 
of"  the  act  of  March  3,  1877,  as  amended  by  the  act  of 
March  3,  1891,  "shall  be  restricted  to  surveyed  public  lands 
of  the  character  contemplated  by  said  acts,  and  no  such  en- 
tries of  unsurveyed  lands  shall  be  allowed  or  made  of  record : 
t^rovided,  however,  that  any  individual  qualified  to  make  en- 
try of  desert  lands  under  said  acts  who  has,  prior  to  survey, 
taken  possession  of  a  tract  of  unsurveyed  desert  land  not  ex- 
ceeding in  area  three  hundred  and  twenty  acres  in  compact 
form,  and  has  reclaimed  or  has  in  good  faith  commenced  the 
work  of  reclaiming  the  same,  shall  have  the  preference  right 
to  make  entry  of  such  tract  under  said  acts,  in  conformity 
with  the  public  land  surveys,  within  ninety  days  after  the 
filing  of  the  approved  plat  of  survey  in  the  district  land  office. 

Sec.  2.  "That  from  and  after  the  date  of  the  passage  of 
this  act  no  assignment  of  an  entry  made  under  said  acts  shall 
be  allowed  or  recognized,  except  it  be  to  an  individual  who  is 
shown  to  be  qualified  to  make  entry  under  said  acts  of  th^ 
land  covered  by  the  assigned  entry,  and  such  assignments  may 
include  all  or  part  of  an  entry;  but  no  assignment  to  or  for 
the  benefit  of  any  corporation  or  association  shall  be  allowed 
or  recognized.^^ 

Sec.  3.  "That  any  entryman  under  the  above  acts  who  shall 
show  to  the  satisfaction  of  the  commissioner  of  the  General 
Land  Office  that  he  has  in  good  faith  complied  with  the  terms, 
requirements,  and  provisions  of  said  acts,  but  that  because  of 
some  unavoidable  delay  in  the  construction  of  the  irrigating 
works,  intended  to  convey  water  to  the  said  lands,  he  is,  with- 
out fault  on  his  part,  unable  to  make  proof  of  the  reclamation 
and  cultivation  of  said  land,  as  required  by  said  acts,  shall. 


"  See,  also,  as  to  assignments,  Act  of  July  24,  1912,  c.  251,  37  Stat.  L. 
200,  Suppl.  1914,  Fed.  St.  Ann.  338. 

An  entryman  may  relinquish  his  right  to  another,  who  may  obtain  a 
patent  on  complying  with  the  law. 

Moore  v.  Groftholdt,  10  Cal.  App.  714,  103  Pac.  149. 
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upon  filing  his  corroborated  affidavit  with  the  land  office  in 
which  said  land  is  located  setting  forth  said  facts,  be  allowed 
an  additional  period  of  not  exceeding  three  years,  within  the 
discretion  of  the  commissioner  of  the  General  Land  Office, 
within  which  to  furnish  proof  as  required  by  said  acts  of  the 
completion  of  said  work."  ^^ 

The  Desert  Land  Act  applies  only  to  the  public  lands  and 
waters  of  the  United  States.^''  And  the  statute  was  not  in- 
tended to  abrogate  the  local  state  law  as  to  water  rights.  The 
general  policy  of  the  federal  legislation,  including  this  statute, 
has  been  to  recognize  the  laws  of  the  states  and  territories 
affected.*® 

The  reclamation  contemplated  by  the  statute  is  accomplished 
when  an  adequate  supply  of  water  has  been  acquired  and 
ditches  are  constructed  sufficient  to  distribute  the  water  over 
the  land,  although  the  appropriation  has  not  been  followed 
by  actual  use  and  cultivation.*®  Under  the  act  a  claimant's 
right  to  water  for  irrigation  and  reclamation  must  depend 
upon  a  bona  fide  prior  appropriation,  but  there  is  nothing  in 
the  act  which  requires  that  the  appropriation  should  b^  from 
one  stream  or  source  of  supply,  or  which  denies  to  a  settler 
the  right  to  use  on  his  claim  water  to  which  he  has  a  bona  fide 
right  by  prior  appropriation  from  any  source.  ^^ 


10 


As  to  other  extension  statutes,  see  act  March  16,  1908,  c.  89;  35  Stat. 
L.  44;  act  Jan.  26,  1912,  c.  17,  37  Stat.  L.  56;  act  April  30,  1912,  c.  101; 
37  Stat.  L.  106;  act  Oct.  30,  1913,  c.  35;  38  Stat.  L.  234. 

"  Winters  v.  United  States,  143  Fed.  740. 

"  See  Gutierres  v.  Albuquerque  Land  &  Irr.  Co.,  188  U.  S.  553,  23  S. 
Ct.  838;  Caviness  v.  La  Grande  Irr.  Co.,  60  Ore.  410,  119  Pac.  731. 

As  to  the  effect  of  the  Desert  Land  Act  on  littoral  and  riparian  ri^ts,' 
see  Williams  v.  Altnow,  51  Ore.  275,  95  Pac.  200,  97  Pac.  539;  Hough  v. 
Porter,  51  Ore.  318,  95  Pac.  732,  98  Pac.  1083,  102  Pac.  728;  Hedges  v. 
Riddle,  63  Ore.  257,  127  Pac.  548;  Spokane  Valley  Land  &  Water  Co.  v. 
Madsen,  46  Wash.  640,  91  Pac.  1;  State  v.  Superior  Court,  47  Wash. 
310,  91  Pac.  968 ;  Spokane  Valley  Land  &  Water  Co.  v.  Jones,  53  Wash. 
37,  101  Pac.  515;StiU  v.  Polose  Irr.  &  Power  Co.,  64  Wash.  606,  117 
Pac.  466;  Bemot  v.  Morrison,  81  Wash.  538,  143  Pac.  104. 

"  United  States  v.  Mackintosh,  85  Fed.  333. 

*  Williams  v.  Altnow,  51  Ore.  275,  95  Pac.  200,  97  Pac.  539. 
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The  determination  of  the  register  of  the  land  office  that 
certain  land  is  desert  land  within  the  meaning  of  the  act  is 
final  and  conclusive  upon  the  courts  in  the  absence  of  fraud.^^ 
The  fact  that  land  is  within  a  railroad  grant  does  not  exempt 
it  from  entry  as  desert  land." 

§  307.    The  Carey  Act  of  1894. 

The  Act  of  August  18,  1894,  known  as  the  Carey  Act  pro- 
vides as  follows: 2^ 

Sec.  4.  "That  to  aid  the  public  land  states  in  the  reclama- 
tion of  the  desert  lands  therein,  and  the  settlement,  cultiva- 
tion and  sale  thereof  in  small  tracts  to  actual  settlers,  the 
Secretary  of  the  Interior,  with  the  approval  of  the  President, 
be,  and  hereby  is,  authorized  and  empowered,  upon  proper 
application  of  the  state,  to  contract  and  agree,  from  time  to 
time,  with  each  of  \he  states  in  which  there  may"  be  situated 
desert  lands  as  defined  by  the  act  entitled  'An  Act  to  provide 
for  the  sale  of  desert  land  in  certain  states  and  territories,' 
approved  March  third,  eighteen  hundred  and  seventy-seven, 
^nd  the  Act  amending  thereof,  approved  March  third,  eighteen 
hundi»ed  and  ninety-one,  binding  the  United  States  to  donate^ 
grant  and  patent  to  the  state  free  of  cost  for  survey  or  price 
such  desert  lands,  not  exceeding  one  million  acres  in  each 
state,2*  as  the  state  may  cause  to  be  irrigated,  reclaimed,  oc- 
cupied, and  not  less  than  twenty  acres  of  ea.ch  one  hundred 
and  sixty  acre  tract  cultivated  by  actual  settlers,  within  ten 
years  ^^  next  after  the  passage  of  this  act,  as  thoroughly  as 
is  required  of  citizens  who  may  enter  under  the  said  desert 
land  law. 


"  United  States  v.  Mackintosh,  85  Fed.  333. 

**  United  States  v.  Ingram,  172  U.  S.  327,  19  S.  Ct.  177.  See,  also. 
United  States  v.  Healey,  160  U.  S.  136,  16  S.  Ct.  247. 

*'  28  Stat.  L.  422,  6  Fed.  St.  Ann.  397. 

**  By  joint  resolution  of  Congress,  Aug.  21,  1911,  an  additional  one  mil- 
lion acres  was  granted  to  Colorado.  37  Stat,  L.  38,  1  Suppl.  1912,  Fed. 
St.  Ann.  325. 

''  Provision  for  extending  the  time  limit  for  reclamation  was  made  by- 
the  act  of  March  3,  1901,  c.  853,  31  Stat.  L.  1188;  6  Fed.  St.  Ann.  398. 
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"Before  the  application  of  any  state  is  allowed  or  any  con- 
tract or  agreement  is  executed  or  any  segregation  of  any  of 
the  land  upon  the  public  domain  is  ordered  by  the  secretary 
of  the  interior,  the  state  shall  file  a  map  of  the  said  land  pro- 
posed to  be  irrigated  which  shall  exhibit  a  plan  showing  the 
mode  of  the  contemplated  irrigation  and  which  plan  shall  be 
sufficient  to  thoroughly  irrigate  and  reclaim  said  land  and 
prepare  it  to  raise  ordinary  argicultural  crops  and  shall  also 
show  the  source  of  the  water  to  be  used  for  irrigation  and  re- 
clamation, and  the  secretary  of  the  interior  may  make  neces- 
sary regulations  for  the  reservation  of  the  lands  applied  for 
by  the  states  to  date  from  the  date  of  the  filing  of  the  map  and 
plan  of  irrigation,  but  such  reservation  shall  be  of  no  force 
whatever  if  such  map  and  plan  .of  irrigation  shall  not  be  ap- 
proved. That  ^ny  state  contracting  under  this  section  is 
hereby  authorized  to  make  all  necessary  contracts  to  cause  the 
said  lands  to  be  reclaimed,  and  to  induce  their  settlement  and 
cultivation  in  accordance  with  and  subject  to  the  provisions 
of  this  section ;  but  the  state  shall  not  be  authorized  to  lease 
any  of  said  lands  or  to  use  or  dispose  of  the  same  in  any  way 
whatever,  except  to  secure  their  reclamation,  cultivation  and 
settlement. 

*'As  fast  as  any  state  may  furnish  satisfactory  proof  ac- 
cording to  such  rules  and  regulations  as  may  be  prescribed  by 
the  secretary  of  the  interior,  that  any  of  said  lands  are  irri- 
gated, reclaimed  and  occupied  by  actual  settlers,  patents  shall 
be  issued  to  the  state  or  its  assigns  for  said  lands  so  reclaimed 
and  settled :  Provided,  that  said  states  shall  not  sell  or  dis- 
pose of  more  than  one  hundred  and  sixty  acres  of  said  lands 
to  any  one  person,  and  any  surplus  of  money  derived  by  any 
state  from  the  sale  of  said  lands  in  excess  of  the  cost  of  their 
reclamation,  shall  be  held  as  a  trust  fund  for  and  be  applied 
to  the  reclamation  of  other  desert  lands  in  such  state.  That 
to  enable  the  secretary  of  the  interior  to  examine  any  of  the 
lands  that  may  be  selected  under  the  provisions  of  this  sec- 
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tion,  there  is  hereby  appropriated  out  of  any  money  in  the 
treasury,  not  otherwise  appropriated,  one  thousand  dollars/* 
By  an  amendment  to  this  act,  passed  June  11,  1896,  it  was 
provided  :2« 

"That  under  any  law  heretofore  or  hereafter  enacted  by  any 
state,  providing  for  the  reclamation  of  arid  lands,  in  pursu- 
ance and  acceptance  of  the  terms  of  the  grant  made  in"  the 
above  act,  "a  lien  or  liens  is  hereby  authorized  to  be  created 
by  the  state  to  which  such  lands  are  granted  and  by  no  other 
authority  whatever,  and  when  created  shall  be  valid  on  and 
against  separate  legal  subdivisions  of  land  reclaimed,  for  tiie 
actual  cost  and  necessary  expenses  of  reclamation  and  rea- 
sonable interest  thereon  from  the  date  of  reclamation  until  dis- 
posed of  to  actual  settlers;  and  when  an  ample  supply  of 
water  is  actually  furnished  in  a  substantial  ditch  or  canal,  or 
by  artesian  wells  or  reservoirs,  to  reclaim  a  particular  trax^t  or 
tracts  of  such  lands,  then  patents  shall  issue  for  the  same  to 
such  state  without  regard  to  settlement  or  cultivation:  Pro- 
vided, that  in  no  event,  in  no  contingency,  and  under  no  cir- 
cumstances shall  the  United  States  be  in  any  manner  directly 
or  indirectly  liable  for  any  amount  of  any  such  lien  or  lia- 
bility, in  whole  or  in  part." 

In  several  of  the  states  statutes  have  been  passed  accepting 
the  conditional  grant  of  arid  land  made  by  the  Carey  Act  and 
providing  for  compliance  with  the  conditions  imposed  by  Con- 
gress. 27 


»•  29  Stat.  L.  434 ;  6  Fed.  St.  Ann.  398. 

See  Idaho  Irr.  Co.  v.  Dill,  25  Idaho  711,  139  Pac.  714^  Idaho  Irr.  Co. 
V.  Pew,  26  Idaho  272,  141  Pac.  1099. 

See,  also,  Childs  v.  Neitzel,  26  Idaho  116,  141  Pac.  77. 

^  Consult  the  statutes,  and  see  Hanes  v.  Idaho  Irr.  Co.,  21  Idaho  512, 
122  Pac.  859;  State  v.  Wright,  17  Mont.  565,  44  Pac.  89;  State  v.  Mar- 
shall, 20  Mont.  510,  52  Pac.  268;  Cookinham  v.  Lewis,  58  Ore.  484, 
114  Pac.  88,  115  Pac.  842;  McMahan  v.  Olcott,  65  Ore.  537,  133  Pac.  836. 

The  reclamation  and  irrigation  of  arid  lands  in  the  state  is  a  matter 
of  public  and  general  interest  and  the  legislature  may  provide  therefor. 

McMahan  v.  Olcott,  65  Ore.  537,  133  Pac.  836. 

As  to  a  contract  for  the  construction  of  an  irrigation  system  under  the 
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§  308.    Reclamation  Act  of  1902. 

The  Reclamation  Act  of  June  17, 1902,  provides  as  follows  r^^ 

§  1.  "That  all  moneys  received  from  the  sale  and  disposal 
of  public  lands  in  Arizona,  California,  Idaho,  Kansas,  Mon- 
tana, Nebraska,  Nevada,  New  Mexico,  North  Dakota,  Okla- 
homa, Oregon,  South  Dakota,  Utah,  Washington,  and  Wyo- 
ming,2»  beginning  with  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  one,  including  the  surplus  pt  fees  and 
commissions  in  excess  of  allowances  to  registers  and  receivers, 
and  excepting  the  five  per  centum  of  the  proceeds  of  the  sales 
of  public  lands  in  the  above  states  set  aside  by  law  for  edu- 


Carey  act  and  settlers'  contracts  thereunder,  see  Caldwell  v.  Twin  Falls 
Salmon  River  Land  &  Water  Co.,  225  Fed.  584. 

The  fact  that  the  state  statute  and  the  settler's  contract  with  a  con- 
struction company  provide  that  the  water  right  shall  be  appurtenant  to 
the  land  does  not  cause  the  water  right .  to  pass  under  a  tax  sale  of  the 
land,  where  such  right  has  not  been  paid  for  by  the  settler. 

Bennett  v.  Twin  Falls  North  Side  Land  &  Water  Co.  (Idaho),  150 
Pac.  336. 

As  to  the  rights'  of  consumers  under  contracts  with  a  construction 
,  company  organized  under  the  Carey  act  and  the  Idaho  statutes,  see^ 
State  V.  Twin  Falls  Canal  Co.,  21  Idaho  410,  121  Pac.  1039. 

As  to  the  liability  of  the  construction  company,  and  measure  of  dam- 
ages, for  failure  to  furnish  water,  see  Hanes  v.  Idaho  Irr.  Co.,  21  Idaho 
512, 122  Pac.  859;  Sommerville  v.  Idaho  Irr.  Co.,  21  Idaho  546,  123  Pac. 
302. 

A  suit  by  a  state  to  annul  a  contract  with  an  irrigation  company  for 
the  reclamation  of  desert  lands  under  the  Carey  act  and  its  amendments 
arises  under  the  laws  of  the  United  States  >nd  is  therefore  removable  to 
the  federal  courts. 

State  of  Oregon  v.  Three  Sisters'  Irr.  Co.,  158  Fed.  346. 

» 32  Stat.  L.  388,  7  Fed.  St.  Ann.  1098. 

As  to  the  conditions  leading  to  the  passage  of  this  act,  see  Swigart 
v.  Baker,  229  U.  S.  187,  33  S.  Ct.  645. 

See,  also,  the  acts  relating  to  the  lands  in  Indian  reservations,  act 
March  6,  1906,  34  Stat.  L.  53 ;  act  March  1,  1907,  34  Stat.  L.  1037. 

The  Reclamation  Act  is  not  a  "revenue  law"  within  the  meaning  of 
U.  S.  Rev.  Stats.  §  643  relating  to  the  removal  of  causes  from  the  state 
to  the  federal  courts. 

The  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  583. 

*  The  provisions  of  the  Reclamation  Act  were  extended  to  Texas  by  the 
act  of  June  12,  1906,  c.  3288,  34  Stat.  L.  259. 
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tional  and  other  purposes,  shall  be,  and  the  same  are  hereby, 
reserved,  set  aside,  and  appropriated  as  a  special  fund  in  the 
treasury  to  be  known  as  the  'reclamation  fund,'  to  be  used  in 
the  examination  and  survey  for  and  the  construction  and  main- 
tenance of  irrigation  works  for  the  storage,  diversion,  and 
development  of  waters  for  the  reclamation  of  arid  and  ^emi- 
arid  lands,  in  the  said  states  and  territories,  and  for  the  pay- 
ment of  all  other  expenditures  provided  for  in  this  act:  Pro- 
vided, That  in  case  the  receipts  from  the  sale  and  disposal  of 
lands  referred  to  in  this  section  are  insufficient  to  meet  the 
requirements  for  the  support  of  agricultural  colleges  in  the 
several  states  and  territories,  under  the  act  of  August  thir- 
ieth,  eighteen  hundred  and  ninety,  entitled,  *An  Act  to  apply 
a  portion  of  the  proceeds  of  the  public  lands  to  the  more  com- 
plete endowment  and  support  of  the  colleges  for  the  l)enefit 
of  agriculture  and  the  mechanic  arts,  established  under  the 
provisions  of  an  act  of  congress  approved  July  second,  eigh- 
teen hundred  and  sixty-two,'  the  deficiency,  if  any,  in  the  sum 
necessary  for  the  support  of  the  said  colleges  shall  be  provided 
for  from  any  moneys  in  the  treasury  not  otherwise  appro- 
priated. 

§  2.  "That  the  Secretary  of  the  Interior  is  hereby  author- 
ized and  directed  to  make  examinations  and  surveys  for,  and 
to  locate  and  construct,  as  herein  provided,  irrigation  works 
for  the  storage,  diversion,  and  development  of  waters,  includ- 
ing artesian  wells,  and  to  report  to  congress  at  the  beginning 
of  each  regular  session  as  to  the  results  of  such  examinations 
and  surveys,  giving  estimates  of  cost  of  all  contemplated 
works,  the  quantity  and  location  of  the  lands  which  can  be 
irrigated  therefrom,  and  all  facts  relative  to  the  practicability 
of  each  irrigation  project;  also  the  cost  of  works  in  process 
of  construction  as  well  as  of  those  which  have  been  com- 
pleted. 

§  3.  "That  the  Secretary  of  the  Interior  shall,  before  giv- 
ing the  public  notice  provided  for  in  section  four  of  this  act. 
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withdraw  from  public  entry  the  lands  required  for  any  irriga- 
tion works  contemplated  under  the  provisions  of  this  act,  and 
shall  restore  to  public  entry  any  of  the  lands  so  withdrawn 
when,  in  his  judgment,  such  lands  are  upt  required  for  the 
purposes  of  this  act ;  and  the  secretary  of  the  interior  is  hereby 
authorized,  at  or  immediately  prior  to  the  time  of  beginning 
the  surveys  for  any  contemplated  irrigation  works,  to  with- 
draw from  entry,  except  under  the  homestead  laws,  any  pub- 
lie  lands  believed  to  be  susceptible  of  irrigation  from  said 
works:  Provided,  That  all  lands  entered  and  entries  made 
under  the  homestead  laws  within  areas  so  withdrawn  during 
such  withdrawal  shall  be  subject  to  all  the  provisions,  limita- 
tions, charges,  terms,  and  conditions  of  this  act ;  that  said  sur- 
veys shall  be  prosecuted  diligently  to  completion,  and  upon 
the  completion  thereof,  and  of  the  necessary  maps,  plans,  and 
estimates  of  cost,  the  secretary  of  the  interior  shall  determine 
whether  or  not  said  project  is  practicable  and  advisable,  and 
if  determined  to  be  impracticable  or  unadvisable  he  shall  there- 
upon restore  said  lands  to  entry ;  that  public  lands  which  it  is 
proposed  to  irrigate  by  means  of  any  contemplated  works  shall 
be  subject  to  entry  only  under  the  provisions  of  the  home- 
stead laws  in  tracts  of  not  less  than  forty  nor  more  than  one 
hundred  and  sixty  acres,  and  shall  be  subject  to  the  limita- 
tions, charges,  terms,  and  conditions  herein  provided:  Pro- 
vided,  That  the  commutation  provisions  of  the  homestead  laws 
shall  not  apply  to  entries  made  under  this  act. 

§  4.  "That  upon  the  determination  by  the  Secretary  of  the 
Interior  that  any  irrigation  project  is  practicable,  he  may 
cause  to  be  let  contracts  for  the  construction  of  the  same,  in 
such  portions  or  sections  as  it  may  be  practicable  to  construct 
and  complete  as  parts  of  the  whole  project,  providing  the 
necessary  funds  for  such  portions  or  sections  are  available 
in  the  reclamation  fund,  and  thereupon- he  shall  give  public 
notice  of  the  lands  irrigable  under  such  project,  ^nd  limit  of 
area  per  entry,  which  limit  shall  represent  the  acreage  which, 
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in  the  opinion  of  the  secretary,  may  be  reasonably  required 
for  the  support  of  a  family  upon  the  lands  in  question;  also 
of  .the  charges  which  shall  be  made  per  acre  upon  the  said 
entries,  and  upon  ^ds  in  private  ownership  which  may  be 
irrigated  by  the  waters  of  the  said  irrigation  project,  and  the 
number  of  annual  installments  not  exceeding  ten,  in  which 
such  charges  shall  be  paid  and  the  time  when  such  payments 
shall  commence.  The  said  charges  shall  be  determined  with 
a  view  of  returning  to  the  reclamation  fund  the  estimated  cost 
of  construction  of  the  project,  and  shall  be  apportioned  equita- 
bly :  Provided,  That  in  all  construction  work  eight  hours  shall 
constitute  a  day's  work,  and  no  Mongolian  labor  shall  be  em- 
ployed thereon.^^ 

§  5.  "That  the  entryman  upon  lands  to  be  irrigated  by  such 
works  shall,  in  addition  to  compliance  with  the  homestead 
laws,  reclaim  at  least  one-half  of  the  total  irrigable  area  of  his 
entry  for  agricultural  purposes,  and  before  receiving  patent 
for  the  lands  covered  by  his  entry  shall  pay  to  the  government 
the  charges  apportioned  against  such  tract,  as  provided  in 
section  four.  No  right  to  the  use  of  water  for  land  in  pri- 
vate ownership  shall  be  sold  for  a  tract  exceeding  one  hun- 
dred and  sixty  acres  to  any  one  landowner,  and  no  such  sale 
shall  be  made  to  any  landowner  unless  he  be  an  actual  bona 
fide  resident  on  such  land,  or  occupant  thereof  residing  in  the 


"As  to  the  authority  of  the  Secretary  of  the  Interior  under  §§  4,  6 
as  to  contracts  and  changes,  see  United  States  v.  Central,  176  Fed.  949. 

The  decisions  of  the  federal  executive  officers  as  to  the  rights  of 
shareholders  of  a  water  users'  association  in  matters  involving  questions 
of  law  are  not  conclusive  on  the  courts ;  thus  the  matter  of  charges  may 
be  determined  in  a  suit  to  prevent  the  enforcement  of  unlawful  charges 
fixed  by  such  officers. 

Magruder  v.  Belle-Fourche  Valley  Water  Users  Asscn.,  219  Fed.  72. 

The  Secretary  of  the  Interior  may  assess  irrigable  land  under  the 
Reclamation  Act  with  the  annual  cost  of  maintenance  and  operation. 
Swigart  v.  Baker,  229  U.  S.  187,  33  S.  Ct.  645,  reversing  199  Fed.  865. 
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neighborhood  of  said  land,  and  no  such  right  shall  permanent- 
ly attach  until  all  payments  therefor  are  made.  The  annual 
installments  shall  be  paid  to  the  receiver  of  the  local  land 
office  of  the  district  in  which  the  land  ia  situated,  and  a  failure 
to  make  any  two  payments  when  due  shall  render  the  entry 
subject  to  cancellation,  with  the  forfeiture  of  all  rights  under 
this  act,  as  well  as  of  any  moneys  already  paid  thereon.  All 
moneys  received  from  the  above  sources  shall  be  paid  into  the 
reclamation  fund.  Registers  and  receivers  shall  be  allowed 
the  usual  commissions  on  all  moneys  paid  for  lands  entered 
under  this  act. 

\ 

§  6.  "That  the  Secretary  of  the  Interior  is  hereby  author- 
ized and  directed  to  use  the  reclamation  fund  for  the  opera- 
tion and  maintenance  of  all  reservoirs  and  irrigation  works 
constructed  under  the  provisions  of  this  act:  Provided,  That 
when  the  payments  required  by  this  act  are  made  for  the 
major  portion  of  the  lands  irrigated  from  the  waters  of  any 
of  the  works  herein  provided  for,  then  the  management  and 
operation  of  such  irrigation  works  shall  pass  to  the  owners 
of  the  lands  irrigated  thereby,  to  be  maintained  at  their  ex- 
pense under  such  form  of  organization  and  under  such  rules 
and  regulations  as  may  be  acceptable  to  the  Secretary  of  the 
Interior :  Provided,  That  the  title  to  and  the  management  and 
operation  of  the  reservoirs  and  the  works  necessary  for  their 
protection  and  operation  shall  remain  in  the  government  until 
otherwise  provided  by  congress. 

§  7.  "That  when  in  carrying  out  the  provisions  of  this  act 
it  becomes  necessary  to  acquire  any  rights  or  property,  the 
Secretary  of  the  Interior  is  hereby  authorized  to  acquire  the 
same  for  the  United  States  by  purchase  or  by  condemnation 
under  judicial  process,  and  to  pay  from  the  reclamation  fund 
the  sums  which  may  be  needed  for  that  purpose,  and  it  shall 
be  the  duty  of  the  Attorney  General  of  the  United  States  upon 
every  application  of  the  Secretary  of  the  Interior,  under  this 
act,  to  cause  proceedings  to  be  commenced  for  condemnation 
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within  thirty  days  from  the  receipt  of  the  application  at  the 
Department  of  Justice." 

§  8.  "That  nothing  in  this  act  shall  be  construed  as  affect- 
ing or  intended  to  affect  or  in  any  way  interfere  with  the  laws 
of  any  state  or  territory  relating  to  the  control,  appropriation, 
use,  or  distribution  of  water  used  in  irrigation,  or  any  vested 
right  acquired  thereunder,  and  the  Secretary  of  the  Interior, 
in  carrying  out  the  provisions  of  this  act,  shall  proceed  in  con- 
formity with  such  laws,  and  nothing  herein  shall  in  any  way 
affect  any  right  of  any  state  or  of  the  federal  government  or 
of  any  landowner,  appropriator,  or  user  of  water  in,  to,  or 
from  any  interstate  stream  or  the  waters  thereof:  Provided, 
That  the  right  to  the  use  of  water  acquired  under  the  pro- 
visions of  this  act  shall  be  appurtenant  to  the  land  irrigated, 
and  beneficial  use  shall  be  the  basis,  the  measure,  and  the  limit 
of  the  right.^2 

§  9.  'That  it  is  hereby  declared  to  be  the  duty  of  the  Sec- 
retary of  the  Interior  in  carrying  out  the  provisions .  of  this 
act,  so  far  as  the  same  may  be  practicable  and  subject  to  the 
existence  of  feasible  irrigation  projects,  to  expend  the  major 
portion  of  the  funds  arising  from  the  sale  of  public  lands 
within  each  state  and  territory  hereinbefore  named  for  the 
benefit  of  arid  and  semi-arid  lands  within  the  limits  of  such 
state  or  territory :  Provided,  That  the  Secretary  may  tempor- 
arily use  such  portion  of  said  funds  for  the  benefit  of  arid  or 


"  Under  §§  7  and  10  the  Secretary  of  the  Interior  may, purchase  lands 
in  an  Indian  reservation.  Henkel  v.  United  States,  237  U.  S.  43,  35  S. 
Ct.  536,  affirming  196  Fed.  345. 

The  United  States  may  be  sued  under  the  Tucker  Act  on  a  contract 
under  this  section  for  machinery  purchased  for  reclamation  work. 
United  States  v.  Buffalo  Pitts  Co.,  193  Fed.  905. 

The  condemnation  under  this  section  of  a  right  of  way  is  for  a  public 
purpose,  and  the  decision  of  the  Secretary  of  the  Interior  as  to  the  ne- 
cessity for  the  condemnation  is  conclusive.  Nor  need  damages  be  as- 
sessed and  paid  before  the  United  States  may  take  possession. 

United  States  v.  O'Neill,  198  Fed.  677. 

"  Section  cited  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  583. 
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semi-arid  lands  in  any  particular  state  or  territory  herein- 
before named  as  he  may  deem  advisable,  but  when  so  used 
the  excess  shall  be  restored  to  the  fund  as  soon  as  practicable 
to  the  end  tiiat  ultimately,  and  in  any  event,  within  each  ten- 
year  period  after  the  passage  of  this  act,  the  expenditures  for 
the  benefit  of  said  states  and  territories  shall  be  equalized 
according  to  the  proportions  and  subject  to  the  conditions  as 
to  practicability  and  feasibility  aforesaid. 

§  10.  "That  the  Secretary  of  the  Interior  is  hereby  author- 
ized to  perform  any  and  all  acts  and  to  make  such  rules  and 
regulations  as  may  be  necessary  and  proper  for  the  purpose 
of  carrying  the  provisions  of  this  act  into  full  force  and  effect." 

A  number  of  acts  have  been  passed  supplementary  to  and  in 
aid  of  the  reclamation  act.^^ 


"  Act  of  June  27,  1906,  c.  3559,  "providing  for  the  subdivision  of  lands 
entered  under  the  Reclamation  Act,  and  for  other  purposes."  34  Stat. 
L.  519,  Suppl.  1909,  Fed.  St.  Ann.  543. 

Act  of  April  16,  1906,  c.  1631,  "providing  for  the  withdrawal  from 
public  entry  of  lands  needed  for  town  site  purposes  in  connection  with 
irrigation  projects  under  the  Reclamation  Act  of  June  17,  1902,  and  for 
other  purposes,"  34  Stat.  L.  116,  Suppl.  1909,  Fed*  St.  Ann.  539  [amended 
Feb.  24,  1911,  36  Stat.  L.  930,  1  Suppl.  1912,  Fed.  St.  Ann.  418]. 

Act  of  June  11,  1909,  c.  284,  "providing  for  the  reappraisement  of  un- 
sold lots  in  town  sites  on  reclamation  projects,  and  for  other  purposes." 
33  Stat.  L.  465,  1  Suppl.  1912,  Fed.  St.  Ann.  316. 

Act  of  June  23,  1910,  c.  357,  providing  for  the  assignment  of  home- 
stead entries  in  reclamation  projects.  36  Stat.  L,  592,  1  Suppl.  1912, 
Fed.  St.  Ann.  319.    See,  also,  act  of  July  24,  1914,  c.  251,  37  Stat.  L.  200. 

Act  of  June  25,  1910,  c.  407,  to  authorize  advances  to  the  reclamation 
fund,  36  Stat.  L.  835,  917,  1  Suppl.  1912,  Fed.  St.  Ann.  414. 

Act  of  June  25,  1910,  c.  432,  granting  leaves  of  absences  to  home- 
steaders on  lands  under  reclamation  projects.  36  Stat.  L.  864,  1  Suppl. 
1912,  Fed.  St.  Ann.  322. 

Act  of  Feb.  2,  1911,  c.  32,  "to  provide  for  the  sale  of  lands  acquired 
under  the  provisions  of  the  Reclamation  Act  and  which  are  not  needed 
for  the  purposes  of  that  act."  36  Stat.  L.  895,  1  Suppl.  1912,  Fed.  St. 
Ann.  416. 

Act  of  Feb.  13,  1911,  c.  49,  "to  authorize  the  Secretary  of  the  Interior 
to  withdraw  public  notice  issued  under  section  four  of  the  Reclamation 
Act,  and  for  other  purposes."  36  Stat.  L.  902,  1  Suppl.  1912,  Fed.  St. 
Ann.  417. 


/^ 
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With  reference  to  the  constitutionaUty  of  the  reclamation 
act,. it  was  declared  by  the  Supreme  Court  in  the  case  of  Kan- 
sas V.  Colorado  that  congress  has  no  power  to  provide  for  the 
reclamation  of  arid  lands  not  the  property  of  the  United 
States,  nor  situated  within  the  limits  of  a  territory,  but  it  was 
conceded  that  it  has  this  power  as  to  lands  within  the  terri- 
tories, and  also,  subject  to  the  state  laws  on  the  subject,  as  to 
lands  of  the  United  States  lying  within  the  states.^*  It  has 
been  held  by  the  Circuit  Court  of  Appeals  that  the  validity  of 
condemnation  proceedings  instituted  under  the  reclamation 
act  by  the  government  is  not  affected  by  the  fact  that  the  irri- 
gation project  is  designed  in  part  for  the  irrigation  of  lands 
belonging  to  private  individuals;  and  that  the  United  States 
has  power,  in  providing  for  the  irrigation  of  its  own  land,  to 
co-operate  with  private  owners  in  an  irrigation  scheiiie  for  the 
irrigation  of  both  public  and  private  lands.^^ 

The  United  States  which  has  appropriated  water  under  the 
reclamation  act  and  a  state  statute  passed  in  aid  thereof,  has 
the  same  rights  as  a  private  appropriator,  and  may  maintain 
a  suit  to  enjoin  an  unlawful  diversion  of  the  water.^®    So,  also, 


Act  of  Feb.  21,  1911,  c.  141,  "to  authorize  the  government  to  contract 
for  impounding,  storing,  and  carriage  of  water,  and  to  co-operate  in  the 
construction  and  use  of  reservoirs  and  canals  under  reclamation  projects, 
and  for  other  purposes."  36  Stat.  L.  925,  1  Suppl.  1912,  Fed.  St.  Ann. 
417. 

Act  of  April  30,  1912,  c.  100,  for  relief  of  homestead  entrymen  under 
reclamation  projects.    37  Stat.  L.  105,  Suppl.  1914,  Fed.  St.  Ann.  420. 

Act  of  Aug.  9,  1912,  c.  278,  providing  for  patents  on  reclamation  en- 
tries, 37  Stat.  L.  265,  Suppl.  1914,  Fed.  St.  Ann.  421. 

"  Kansas  v.  Colorado,  206  U.  S.  91,  27  S.  Ct.  655. 

"  United  States  v.  Burley,  179  Fed.  1,  affirming  172  Fed.  615. 

Under  tlie  Reclamation  Act  and  the  express  provisions  of  the  Warren 
Act  of  February  21,  1911  (36  St.,  c.  141),  the  Secretary  of  the  Interior 
has  power  to  enter  into  a  contract  with  an  irrigation  district  to  supply 
it  with  water. 

Pioneer  Irr.  Dist.  v.  Stone,  23  Idaho  344,  130  Pac.  382;  Hillcrest  Irr. 
Dist.  V.  Brose,  24  Idaho  876,  133  Pac.  663 ;  Nampa  &  Meridian  Irr.  Dist. 
V.  Petrie  (Idaho),  153  Pac.  425. 

'*  United  States  v.  Union  Gap  Irr.  Co.,  209  Fed.  274.  See,  also,  United 
States  V.  West  Side  Irr.  Co.,  230  Fed.  284. 
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the  United  States  may  sue  to  enjoin  the  cutting  of  banks  of 
ditches  and  taking  water  therefrom  in  violation  of  rules  and 
regulations  promulgated  by  the  Secretary  of  the  Interior.^' 

In  the  construction  of  irrigation  works  under  the  reclama- 
tion act  the  United  States  is  not  primarily  performing  a  gov- 
ernmental or  even  a  public  function,  but  is  promoting  its  pro- 
prietary interests.  Such  advantage  as  arises  therefrom  to  the 
people  at  large  is  material  and  not  governmental,  and  is  only 
such  as  might  indirectly  accrue  to  the  public  from  the  reclama- 
tion of  an  equal  amount  of  land  through  private  enterprise.^® 

The  practical  administration  of  the  reclamation  act  is  being 
worked  out  by  the  Department  of  the  Interior  and  the  Reclam- 
ation Service  with  the  co-operation  of  the  legislatures  of  the 
several  states  affected.  An  important  feature  of  administra- 
tion is  the  employment  of  water  users  associations  organized 
under  articles  of  incorporation  and  by-laws  drafted  by  the 
Reclamation  Service.^® 


"  United  States  v.  Bunting,  206  Fed.  841. 

"*  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  583. 

"As  to  by-laws  of  a  water  users  association  under  an  irrigation  pro- 
ject, see  Griffith  v.  Klamath  Water  Users  Asscn.,  68  Ore.  402,  137  Pac. 
226. 

Members  of  a  water  users  association  accepting  shares  of  stock  in  the 
form  issued  by  the  association  and  agreeing  to  be  bound  in  taking  water 
by  the  rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior, 
are  bound  thereby. 

United  States  v.  Bunting,  206  Fed.  341. 

A  suit  against  federal  officers  to  enforce  an  alleged  contract  by  the 
United  States  to  sell  a  water  right  under  the  Reclamation  Act  is  a  suit 
against  the  United  States  and  cannot  be  maintained  without  its  consent. 

Plain  V.  Home,  196  Fed.  582. 
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injuries  to  ditches,  etc.,  274. 
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when  prescriptive  period  begins  to  run,  192. 
place  of  user  immaterial,  193. 
adverse  claimant  need  not  own  land,  193. 
right  acquired  limited  to  use  enjoyed,  194,  195. 
proof  of,  195. 
as  between  cotenants,  195. 
none  as  against  United  States,  196. 
title  by,  as  against  riparian  owner  under  federal  patent,  196. 

ALASKA, 

water  rights  in,  12. 
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ALIEN, 

may  appropriate  water,  102. 

may  take  or  convey  water  right  from  or  to  citizen,  102. 
,  grant  of  water  right  to,  not  abandonment  of  right,  184. 

ADJUDICATION  OF  WATER  RIGHTS, 

generally,  219. 
jurisdiction  of  courts,  220. 
parties,  221. 
form  of  action,  222. 
by  action  to  quiet  title,  223. 
pleadings,  224. 

rules  as  to  determining  quantity  of  water  to  be  awarded,  225. 
decree,  in  general,  226. 
certainty  and  definiteness  of  decree,  226. 
conditional  decree,  227. 

decree  in  suits  determining  riparian  rights,  228. 
appeals,  229. 
costs,  230. 

enforcement  of  decree,  220,  231. 
effect  of  decree,  231. 
res  judicata,  232. 

as  to  adjudication  proceedings  in  particular  states,  see  ''Arizona;" 
'California;"  etc. 
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AMENDMENTS, 

of  pleadings  in  actions  for  interference,  269. 
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AMOUNT  OF  WATER, 

see  "Quantity  of  Water.* 

ANSWER, 

in  actions  for  interference,  269. 

APPEALS, 

in  adjudication  proceedings  generally,  229. 
in  Colorado  statutory  proceedings,  244. 

APPLICATION  FOR  PERMIT, 

to  appropriate  water,  113. 

in  Texas,  214. 

under  the  Wyoming  system,  218. 

APPLICATION  OF  WATER  (BY  APPROPRIATOR), 

intent  to  apply  water  to  beneficial  use  essential  to  appropriation, 

120. 
water  must  be  applied  within  reasonable  time,  121. 
what  is  a  reasonable  time,  122. 
gradual  application  through  successive  seasons,  123. 
methods  of,  124. 
see  "Place  of  Use." 
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APPORTIONMENT, 

of  water  by  periods,  59. 

APPROPRIATION  OF  WATER, 

doctrine  of,  in  general,  68. 

not  a  common-law  doctrine,  69. 

origin  of  doctrine  of,  70. 

early  authorities,  71. 

doctrine  of,  a  new  doctrine,  72.  — 

extension  of  doctrine  to  irrigation,  73. 

foundation  of  right  of  appropriator,  74. 

power  of  state  to  authorize  appropriation,  11,  75,  79. 

appropriation  upon  the  public  domain,  78,  80. 

appropriation  upon  state  lands,  77. 

legislation  relating  to,  78. 

constitutionality  of  statutes  authorizing,  79. 

appropriation  under  acts  of  Congress,  80-87. 

what  water  may  be  appropriated,  88-98. 

on  what  land  an  appropriation  may  be  made,  99-101. 

who  may  appropriate  water,  102,  103. 

how  water  is  appropriated,  104-124. 

appropriation  defined,  105. 

elements  of  a  valid  appropriation,  105. 

no  constructive  appropriation,  121. 

true  test  of,  121^  124. 

right  acquired  by  appropriation,  127-143. 

by  irrigation  companies,  284. 

see" "Application  of  Water;"  "Appropriator;"  "Diversion  of  Water;" 
"Irrigation  Codes;"  "Map  and  Statement;"  "Notice  of  Appro- 
priation." 

APPROPRIATOR, 

relative  rights  of,  and  grantee  of  public  land,  84-87. 

who  may  be,  102. 

need  not  have  title  to  land,  102. 

right  of,  relates  back  to  commencement  of  work,  126. 

right  of,  measured  by  extent  of  appropriation,  129. 

right  of,  limited  to  amount  of  water  actually  needed  or  used,  129, 

131,  132,  133. 
right  of,  to  entire  flow  of  stream,  132. 
right  of,  to  flow  of  tributaries,  134,  135. 
not  a  purchaser  within  recording  acts,  177. 
cannot  claim  specific  water  flowing  in  channel,  261. 
see  "Appropriation." 

APPURTENANCE, 

right  of  riparian  owner  to  use  water  is  not,  34. 
water  rights  as,  168,  169,  175. 

water  right  as,  passes  with  conveyance  of  land,  175. 
shares  of  stock  in  irrigation  company  not,  296. 
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ARID  REGION, 

defined,  3. 

necessity  far  irrigation  in,  3,  26. 

judicial  notice  of  what  territory  embraced  in,  26. 

ARIZONA, 

statement  of  law  of,  13. 

public  control  of  irrigation  in,  199. 

adjudication  proceedings  in,  233. 

ARTESIAN  WELLS, 

rights  in,  48,  94. 

ARTIFiaALLY  DEVELOPED  WATER, 

right  to,  48,  94,  95. 

ARTIFICIAL  CHANNEL, 

no  riparian  rights  in,  48,  271. 

effect  of  turning  water  course  into,  40. 

ARTIFICIAL  WANT, 
irrigation  as,  4,  128. 

ASSESSMENT, 

of  damages  for  right  of  way,  152. 
by  irrigation  districts,  303. 

ASSIGNEE, 

of  water  right  may  sue  for  diversion,  263. 

BANKS, 

ordinarily  essential  to  water  course,  37,  40. 
right  of  appropriator  to,  158. 

BED  OF  STREAM, 

as  element  of  water  course,  37,  40. 
right  of  appropriator  to,  158. 
removal  of  obstructions  from,  158. 
use  of,  as  reservoir,  276. 

BENEFiaAL  USE, 

see  "Application  of  Water." 

BOARDS  OF  CONTROL, 

see  "Public  Control;"  "State  Irrigation  Boards. 
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BONDS, 

accivipanying  petition  for  organization  of  irrigation  district,  298. 
of  irrigation  districts,  302,  304. 

BRIDGES, 

over  ditches  crossing  highways,  165. 
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BURDEN  OF  PROOF, 

that  land  was  public,  82. 

that  no  more  water  was  taken  from  stream  than  turned  in,  117,  270. 

of  negli^^nce  in  maintenance  of  ditch,  163. 

that  water  right  is  appurtenant,  169. 

of  abandonment,  185. 

of  adverse  user,  195. 

of  ouster  of  cotenant,  195. 

in  actions  for  interference,  270. 

BY-LAWS. 

of  irrigation  companies,  283. 

CALIFORNIA, 

farm  neighborhoods  in,  7. 

statement  of  law  of,  10,  14. 

origin  of  doctrine  of  appropriation  in,  10. 

public  control  of  irrigation  in,  200. 

adjudication  proceedings  in,  234. 

CAUFORNLA  DOCTRINE, 

of  water  rights,  10. 

CANALS,' 

see  ''Ditches  and  Canals." 

CANYON, 

appropriation  of  water  from,  88. 

CAPACITY  OF  DITCH, 

as  determining  extent  of  appropriation,  131,  225. 
how  determined,  225. 

CAREY  ACT, 

for  reclamation  of  desert  lands,  307. 

CERTIFICATE  OF  APPROPRIATION, 

appropriator  to  receive,  241,  259. 

CHANGE, 

of  point  of  diversion,  66,  139,  140. 

of  means  of  diversion,  139. 

of  place  of  use,  141,  193. 

of  use  to  which  water  is  put,  142,  174. 

CHANNEL, 

watercourse  must  have,  40. 
natural,  may  be  used  as  ditch,  117. 

CITY,  • 

may  appropriate  water,  102. 

when  required  to  bridge  ditches  in  streets,  165. 

may  purchase  water  right  for  municipal  purposes,  174. 
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CITY— Continued 

may  maintain  action  for  diversion  of  water,  263. 
control  of  water,  ditches,  etc.,  by,  in  Utah,  215,  note, 
may  be  included  within  irrigation  district,  298. 

CODES, 

see  "Irrigation  Codes." 

COLLATERAL  ATTACK, 

adjudication  decree  not  subject  to,  242. 

organization  of  irrigation  district  not  subject  to,  299.  ^ 

COLORADO, 

statement  of  law  of,  15. 
public  control  of  irrigation  in,  201,  202. 
adjudication  proceedings  in,  235-245. 
state  canals  and  reservoirs  in,  203. 

COLORADO  DOCTRINE, 

of  water  rights,  10.  -        ^ 

COMMENCING  WORK, 

of  appropriation,  114. 

COMMON  LAW, 

doctrine  of  riparian  rights  at,  30,  31. 

use  of  water  for  irrigation  at,  35. 

relation  of  doctrine  of  appropriation  to,  69-72. 

not  wholly  rejected  in  appropriation  states,  15. 

as  to  adoption  or  rejection  of  common-law  doctrine  of  waters  in 

the  several  states,  see  "Arizona,"  etc. 
see,  also,  "Riparian  Rights." 

COMPLAINT, 

in  adjudication  proceedings,  223,  224,  239, 
in  action  for  interference  with  water  rights,  269. 
in  action  by  irrigation  company  to  condemn  water  rights  and  land, 
285. 

COMPLETION  OF  WORK, 

of  appropriation,  114,  115, 

CONDEMNATION, 

of  right  of  way  for  ditches,  etc.,.  4,  148-152,  286,  30.0,  308. 
of  water  rights,  4,  11,  19,  285,  300. 

CONFIRMATION  ACTS, 

for  confirmation  of  bonds  issued  by  irrigation  districts,  304. 

CONGRESS, 

see  "Acts  of  Congress." 

CONSTITUTIONAL  LAW, 

Nebraska  act  of  1895  held  constitutional,  20. 

Oregon  Water  Code  of  1909  held  constitutional,  24,  254. 
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CONSTITUTIONAL  LAW— Continued. 

South  Dakota  act  of  1907  held  unconstitutional,  25. 
constitutionality   of    statutes    authorizing    appropriation;    orig^inal 
"Map  and  Statement"  law  of  Colorado,  79. 
unconstitutional,  112. 
statutes  providing  public  control  of  irrigation  held  constitutional, 

198,  201,  207. 
adjudication  statutes  held  constitutional,  235,  note,  249,  254,  259. 
irrigation  district  laws  held  constitutional,  297. 

CONSTRUCTIVE  APPROPRIATION, 

no  such  thing  as,  121. 

CONSUMERS, 

as  parties  to  suits  by  or  against  irrigation  companies,  281. 
right  to  water  as  against  irrigation  company,  288. 
necessity  of  demand  or  tender  of  price  of  water,  289. 
see  ''Irrigation  Companies." 

CONTRACTS, 

right  to  water  acquired  by,  178.  » 

'  of  irrigation  company  to  furnish  water,  291. 

CONTRIBUTORY  NEGLIGENCE, 

_  in  actions  for  damages  caused  by  ditches,  162. 

CONVEYANCE, 

of  water  rights,  174,  177. 
of  water  right  with  land,  175. 
'    of  water  right  separate  from  land,  176. 
formalities  of,  177. 

COSTS, 

in  adjudication  proceedings,  230. 

COTENANCY, 

of  water  rights  and  ditches,  171,  172. 
see  "Tenants  in  Common." 

COUNTY  COMMISSIONERS, 

establishment  of  water  rates  by,  293. 

CUSTOMS, 

see  "Local  Customs;"  "Miners'  Customs." 

DAMAGES, 

assessment  of,  in  condemning  right  of  way,  152. 

caused  by  ditches,  160-164. 

in  actions  for  interference  with  water  rights,  264,  272. 

for  injuries  to  ditches,  etc.,  274. 

for  pollution  of  water,  275. 

caused  by  reservoirs,  277. 

for  failure  of  irrigation  company  to  furnish  water,  294,  295. 
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DAMS, 

right  of  riparian  owner  to  construct,  63. 
construction  of,  by  appropriator,  124,  158,  276. 

DECLARATION  OF  APPROPRIATION, 

to  be  filed  for  record  under  Montana  statute,  112. 

DECREE, 

•  in  adjudication  proceedings,  220,  226. 
certainty  and  definiteness  required,  226. 
conditional  decree,  227. 
in  suits  determining  riparian  .rights,  228. 
Enforcement  and  effect  of,  231. 
as  res  judicata,  232. 

in  statutory  proceedings  in  Colorado,  241,  242. 
see  "Adjudication  of  Priorities." 

DEED, 

transfer  of  ditch  or  water  right  by,  177. 

DEFENSES, 

in  actions  for  interference  with  water  rights,  271. 
in  suit  to  compel  irrigation  company  to  furnish  water,  290. 
in  action  against  irrigation  company  for  failure  to  furnish  water, 
294. 

DEFINITIONS, 

abandonment,  183. 

appropriation,  105,  121. 

arid  region,  3. 

adjudication  of  priorities  (in  Colorado),  237. 

domestic  use  (under  Colorado  constitution),  128. 

duty  of  water,  130. 

farming  neighborhood  (in  California),  7. 

irrigation,  2. 

percolating  waters,  45. 

riparian  lands,  50. 

riparian  owner,  36. 

riparian  rights,  36. 

subhumid  region,  3. 

watercourse,  37. 

water  right,  2. 

DESERT  LAND  ACT, 

of  1877,  306.  I 

DILIGENCE, 

see  "Reasonable  Diligence." 

DIRECTORS  OF  IRRIGATION  DISTRICTS, 

powers  and  duties  of,  300. 

DISTRIBUTION  OF  WATER, 

see  "Public  Control." 
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DISTRICTS, 

see  "Irrigation  Districts;"  "Water  Districts." 

DITCH  COMPANIES, 

see  "Irrigation  Companies." 

DITCHES  AND  CANALS, 

use  of  natural  channel  or  ravine  as,  117. 

use  of,  belonging  to,  or  constructed  by  another,  118. 

on  public  land,  119. 

enlargement  of,  150,  153. 

in  or  across  streets  or  highways,  157,  165. 

right  of  entry  for  construction  and  maintenance  of,  66,  153,  158. 

liability  for  damages  caused  by,  160-164. 

property  in,  170. 

co-ownership  of,  171,  172. 

taxation  of,  173. 

abandonment  of,  180,  181. 

injuries  to  ditches,  etc.,  274. 

see  "Right  of  Way." 

DIVERSION  OF  WATER, 

essential  to  appropriation,  114. 

reasonable  time  for,  115. 

modes  of,  115. 

means  of,  should  be  economical,  116,  129. 

must  be  with  intent  to  apply  to  beneficial  use,  120. 

action  for  unlawful,  260-273. 

see  "Ditches  and  Canals;"  "Point  of  Diversion." 

DIVISION 

see  "Water  Divisions." 

DRAINAGE, 

diversion  of  water  for  purpose  of,  not  an  appropriation,  120. 

DUTY  OF  WATER, 

defined  and  considered,  130. 

EASEMENT,    . 

right  of  riparian  owner  not  an,  34. 

over  private  lands  for  ditch,  144,  158. 

oVer  public  lands,  153. 

secondary,  J. 58. 

see  "Right  of  Way." 

EJECTMENT, 

will  not  lie  to  recover  watercourse,  262,  note. 

ELECTION, 

of  officers  to  control  acequias,  209. 

on  question  of  organization  of  irrigation  district,  298. 

of  officers  of  irrigation  district,  298. 

on  issuance  of  bonds  of  irrigation  districts,  302. 
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EMINENT  DOMAIN, 

general  rules  as  to  exercise  of  right,  5,  79. 
see  "Condemnation." 

ENGINEER, 

irrigation  division  engineer,  in  Colorado,  201. 
water  engineer,  in  Texas,  214. 
see  "State  Engineer." 

ENLARGEMENT, 

of  use  of  water  appropriated,  123,  138. 
of  existing  ditch,  150,  153. 

ENTIRE  FLOW  OF  STREAM, 

right  of  riparian  owner  to  consume,  4,  57,  58. 
right  of  appropriator  to  consume,  132. 

ENTRY,  RIGHT  OF, 

for  construction  and  maintenance  of  ditch,  66,  153,  158. 

EQUITY, 

jurisdiction  to  restrain  injury  by  ditch,  163. 
jurisdiction  to  determine  water  rights,  220. 

ESTOPPEL, 

of  United  States  under  Act  of  1891,  154. 

of  landowner  to  deny  right  of  entry  to  irrigator,  158. 

parol  license  as,  178. 

loss  of  water  rights  by,  197. 

to  assail  decree  in  adjudication  proceedings,  242. 

EVAPORATION, 

loss  of  water  by,  48,  56,  62,  66. 
allowance  for,  129. 

EVIDENCE, 

testimony  of  experts  as  to  duty  of  water,  130. 
testimony  as  to  capacity  and  grade  of  ditches,  225. 
in  actions  for  interference,  270. 
see  "Burden  of  Proof ;"" Judicial  Notice." 

EXCHANGE  OR  LOAN  OF  WATER, 

water  rights  may  be  exchanged  or  loaned,  143,  179. 

FARMING  NEIGHBORHOOD, 

term  defined,  7. 

supplying  water  to,  a  public  use,  7. 

FEDERAL  COURT, 

jurisdiction  to  enjoin  diversion  of  water,  254. 

jurisdiction  of  actions  affecting  interstate  streams,  182,  273. 

removal  of  cause  to,  254. 

judgments  of  state  courts,  when  binding  on,  291,  304. 

construction  of  state  law  by,  not  binding  on  state  courts,  304. 
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FEDERAL  STATUTES, 

see  "Acts  of  Congress;"  "Carey  Act;"  "Desert  Land  Act;"  "Recla- 
mation Act." 

FINDINGS, 

must  be  specific  and  consistent,  226. 

on  conflicting  evidence  not  disturbed  on  appeal,  229.  ' 

FISHING, 

riparian  ri^ts  in  respect  to  preserved,  15. 

storage  for  purpose  of  propagation  of  fish,  276. 

FLOW  OF  WATER, 

essential  to  watercourse,  88. 

FORFEITURE, 

of  water  right  not  favored,  185, 

see  "Abandonment;"  "Adverse  User;"  "Estoppel." 

FREEHOLD  ESTATE, 

water  right  is,  168,  244,  note. 

GRANT, 

as  foundation  of  right  of  appropriation,  74. 
see  "Transfer." 

HEADGATE, 

failure  to  maintain  not  necessarily  important,  116. 
may  be  closed  by  Colorado  water  commissioners,  202. 

HIGHWAYS  AND  STREETS, 

ditches  in,  157. 

bridging  ditches  across,  165. 

IDAHO, 

statement  of  irrigation  law  of,  16. 
public  control  of  irrigation  in,  204. 
adjudication  proceedings  in,  246. 
establishment  of  water  rates  in,  293. 

ILL  HEALTH, 

of  appropriator  as  excusing  delay  in  diverting  water,  115. 

INCH, 

as  unit  of  measurement  of  water,  226. 

INCREASE, 

right  to  increase  original  appropriation,  123. 

INDEFINITENESS, 

of  decree,  226. 

INDEPENDENT  ACTION,  ! 

for  determining  priorities  in  Colorado,  245. 
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INDIAN, 

as  riparian  owner,  36. 
appropriation  by,  102. 

INDIAN  RESERVATION, 

appropriation  of  water  on,  101. 

INJUNCTION, 

to  restrain  injuries  by  ditches,  163. 

INTENT, 

to  apply  water  to  beneficial  use,  120.  ' 
to  abandon  water  right,  183. 

INTERNAI^  IMPROVEMENTS, 

state  canals  and  reservoirs  as,  203. 
ditches  and  canals  as,  207,  286,  note, 
public  reservoir  as,  276. 

INTERRUPTION, 

of  adverse  user,  190. 

IIJTERSTATE  STREAMS, 

appropriation  from,  97,  98. 
actions  affecting,  82,  273. 

IRRIGATION, 

defined,  2. 

necessity  for,  3. 

natural  or  artificial  want,  4. 

IRRIGATION  CODES, 

adoption  of,  11. 
appropriation  under,  113. 

IRRIGATION  COMPANIES, 

generally,  278. 

classes  of,  278. 

public  service  companies,  279.  287. 

distribution  of  water  by,  a  public  use,  279. 

mutual  ditch  companies,  280. 

powers  of,  generally,  281. 

are  trustees  for  stockholders  and  consumers,  281, 

parties  to  suits,  281. 

by-laws  and  regrulations,  282. 

acquisition  of  water  rights  by,  283. 

appropriation  of  water  by,  284. 

condemnation  of  water  rights  by,  285. 

acquisition  of  right  of  way,  286. 

are  private  corporations,  287. 

as  public  carriers  of  water,  287. 

duty  of,  to  furnish  water  to  consumers,  288. 
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IRRIGATION  COMPANIES— Continued, 
contracts  for  water  rights,  291. 
liability  of,  for  failure  to  furnish  water,  294. 
measure  of  damages  for  failure  to  furnish  water,  295. 
see  "Consumers;"  "Mandamus;"  "Water  Rates;"  "Stock." 

IRRIGATION  DISTRICTS,     . 

generally,  297. 

constitutionality  of  laws  providing  for,  297. 

organization  of,  298. 

corporate  nature  of ,  299,  303. 

board  of  directors,  powers  and  duties  of,  800. 

suits  by  and  against,  301. 

bonds  of,  302.  ^ 

assessments,  303. 

mandamus  to  compel  assessment,  303. 

proceedings  to  confirm  bonds,  304. 

IRRIGATON  LAW, 

rise  and  growth  of,  9. 
two  systems  of,  10. 

JOINDER  OF  ACTIONS  AND  PARTIES, 

in  actions  for  diversion  of  water,  266. 

JUDICIAL  NOTICE, 

of  necessity  for  irrigation,  3,  26. 
of  what  territory  of  Texas  is  arid,  26. 
of  local  customs,  laws,  andr  decisions,  83. 
of  existence  of  irrigation  districts,  299. 

JURISDICTION, 

of  federal  government  over  public  domain,  80. 
of  federal  government"  over  navigable  streams,  96. 
of  courts- in  adjudication  proceedings,  220.  , 

of  adjudication   proceedings   in   Colorado,  238. 
of  equitable  suits  for  interference  with  water  rights,  262. 
of  actions  affecting  interstate  streams,  273. 
of  federal  courts,  273. 

as  to  jurisdiction  of  administrative  officers   see   sections   relating 
to  Public  Control.     See  also  "Equity."  ^  . 

KANSAS, 

statement  of  law  of,  17. 

public  control  of  irrigation  in,  205. 

adjudication  proceedings  in,  247. 

LAKES,  PONDS,  ETC. 

water  rights  in,  42,  88,  note. 

appropriation  from  stream  issuing  from  lake,  134. 
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LESSEiEy 

of  reservoir  liable  for  damages  caused  by  it,  277. 
see  "Tenant." 

LICENSE, 

parol  license  to  maintain  ditch,  146. 
to  divert  water,  178. 

LOAN  OR  EXCHANGE, 

of  water,  143,  179. 

LOCAL  CUSTOMS,  LAWS  AND  DECISIONS, 

right  of  appropriation  on  public  land  established  by,  80-85. 
judicial  notice  of,  83. 

MANDAMUS, 

to  compel  water  company  to  bridge  ditch,  165. 
to  compel  administrative  officers  to  act,  198,  202^  204. 
to  compel  irrigation  company  to  furnish  water,  290. 
to  compel  irrigation  district  to  levy  assessment,  303. 

MAP, 

of  ditch,  etc.,  to  be  filed  for  record,  112. 

MASTER, 

court  of  equity  may  refer  cause  to  a,  225. 

MAXIMS, 

aqua  currit  et  debet  currere  ut  currere  solebat,  31,  note. 

de  minimis  lex  non  curat,  31,  note. 

cujus  est  solum  ejus  est  v^que  ad  ad  caelum,  45. 

sic  utere  tuo  ut  alienor  non  laedas,  160,  note. 

MEANS, 

of  diverting  and  conducting  water,  116,  119. 
change  of,  139. 

MEASUREMENT  OF  WATER,  ' 

in  adjudication  proceedings,  220,  note,  225,  226. 
by  state  engineer,  201,  209,  211,  212,  215. 

MECHANICS'  LIENS, 

on  ditches  and  canals,  170. 

MEXICAN  LAW, 

older  law  of  Arizona  and  New  Mexico  founded  on,  13,  21. 
influence  of,  in  general,  71. 

MINERS'  CUSTOMS, 

appropriation  under,  70. 

MINERS'  INCH, 

as  unit  of  measurement,  226. 
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MONTANA, 

statement  of  law  of,  18. 

public  control  of  irrigation  in,  206. 

adjudication  proceedings  in,  248. 

MUNiaPAL  CORPORATIONS, 

irrigation  districts  as,  229. 
see  "City." 

MUTUAL  IRRIGATION  COMPANIES, 

generally,  280. 

NATURAL  CHANNEL, 

may  be  used  as  part  of  ditch,  117. 

NATURAL  OVERFLOW, 

irrigation  by,  2,  124. 

NATURAL  WANT, 

irrigation  as  a,  4. 

to  be  preferred  to'  other  uses,  4,  128. 

consumption  of  entire  stream  for,  67. 

NAVIGABLE  STREAMS, 

federal  control  of,  96. 
appropriation  of  water  of  ^  96. 

NEBRASKA, 

statement  of  law  of,  19. 

public  control  of  irrigation  in,  207. 

adjudication  proceedings  in,  249. 

NEGLIGENCE, 

liability  for  damages  from  ditches  caused  by,  160,  161. 

proof  of,  not  necessary  in  action  for  damage  by  reservoir,  277. 

NEVADA, 

statement  of  law  of,  20. 

public  control  of  irrigation  in,  208. 

adjudication  proceedings  in,  250. 

NEW  APPROPRIATION, 

appropriator  may  make,  138. 
of  abandoned  water,  180. 

NEW  MEXICO, 

statement  of  law  of,  21. 

public  control  of  irrigation  in,  209. 

adjudication  proceedings  in,  251. 

NONUSER, 

riparian  rights  not  lost  by,  34,  180. 
rights  of  appropriator  lost  by,  180. 
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NORTH  DAKOTA, 

statement  of  law  of,  22. 

public  control  of  irrigation  in,  210. 

adjudication  proceedings  in,  252. 

NOTICE  OF  APPROPRIATION, 

required  in  some  states,  106. 

what  is  sufficient  notice,  107. 

posting  second  notice  not  abandonment,  108. 

rights  secured  by  notice,  109. 

notice  and  record  thereof  as  evidence,  110. 

appropriation  without  posting  notice,  111. 

NUISANCE, 

irrigating  ditch  not  necessarily  a,  160. 
pollution  of  water  as  a,  275. 

OBSTRUCTIONS,  REMOVAL  OF, 

right  to  increased  flow  of  water  caused  by,  117. 

right  of  entry  for,  158. 

court  of  equity  may  require,  262. 

OKLAHOMA, 

statement  of  law  of,  23. 

public  control  of  irrigation  in,  211. 

adjudication  proceedings  in,  253. 

OREGON, 

statement  of  law  of,  24. 

public  control  of  irrigation  in,  212. 

adjudication  proceedings  in,  254. 

OUTLET, 

of  watercourse,  41. 

PAROL, 

license  to  maintain  ditch,  146. 
transfers  of  ditch  or  water  right,  177. 
license  to  use  water,  178. 

PARTIES, 

•  in  action  against  ditch  company  for  negligence,  161. 
in  adjudication  proceedings,  221. 
in  actions  for  interference  with  water  rights,  265. 

PARTITION, 

of  riparian  land,  53,  171. 

PATENTEE  OF  LAND, 

relative  rights  of  appropriator,  on  public  land,  84-86. 
when  rights  of,  attach,  87,  196. 
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PERCOLATING  WATERS, 

in  general,  45. 

defined,  45. 

California  doctrine  of,  46. 

appropriation  of,  93. 

PERCOLATION, 

wrongful  diversion  by  means  of,  261. 

PERIODS, 

apportionment  of  water  by,  59,  172. 
use  of  water  by,  137. 

PERSONAL  PROPERTY, 

water  as,  167. 

stock  in  irrigation  company  is,  296. 

PETITION, 

for  reargument  of  adjudication  in  Colorado,  243. 

for  mandamus  to  compel  irrigation  company  to  furnish  water,  290. 

for  organization  of  irrigation  district,  298. 

PLACE  OF  USE, 

by  riparian  owner,  49-54. 

by  appropriator,  125. 

change  of,  by  appropriator,  141. 

immaterial  in^  acquiring  prescriptive  right,  193. 

PLEADINGS, 

in  actions  to  quiet  title,  233. 

in  adjudication  proceedings,  224,  239. 

in  actions  for  interference,  269. 

POINT  OF  DIVERSION, 

by  riparian  owner,  66. 
change  of,  66,  139,  140. 

POINT  OF  RETURN, 

by  riparian  owner,  66. 

POLLUTION  OF  WATER, 

action  for,  275. 

POVERTY  OF  APPROPRIATOR, 

as  excuse  for  delay  in  diverting  water,  115. 

PRESCRIPTION, 

no  right  acquired  by,  to  be  negligent  in  management  of  ditch,  161. 
see  "Adverse  User." 

PRIORITY, 

as  between  different  uses  of  water,  60,  128. 
doctrine  of,  70,  127. 
origin  of  doctrine  of,  70. 


INDEX  619 

PRIORITY— Continued. 

as  between  appropriator  and  settlers  on  or  grantees  of  public  land, 
I  84-86. 

^  as  between  appropriators  using  same  ditch,  171. 

see  "Adjudication  of  Water  Rights." 

PRIVATE  LAND, 

appropriation  of  water  on,  100. 

PRORATING  ACT, 

in  Colorado,  202. 

PUBLIC  CARRIERS, 

irrigation  companies  as,  287. 

PUBLIC  CONTROL  OF  IRRIGATION, 

in  full,  198-218. 

water  subject  to  control  of  state,  198,  217. 

PUBUC  CORPORATIONS, 

irrigation  districts  as,  299. 

PUBLIC  DOMAIN, 

what  constitutes,  80. 
see  "Public  Lands." 

PUBLIC  LANDS, 

appropriation  of  water  on,  78,  80. 

burden  of  proving  that  land  is  public,  82. 

how  existence  of  water  right  on,  determined,  83. 

ditches  and  canals  on,  119. 

grant  of  subject  to  vested  water  rights,  85. 

right  of  way  over,  153,  154. 

may  be  included  in  irrigation  districts,  298. 

PUBLIC  SERVICE  CORPORATION, 

irrigation  company  as,  279. 

PUBLIC  USE, 

use  of  water  for  irrigation  as,  5-8,  148,  279. 

PUMPS, 

may  be  used  to  raise  water,  54,  116. 

PURPOSE, 

appropriation  must  be  for  useful,  120. 
of  use  may  be  changed,  142,  174. 

QUANTITY  OF  WATER, 

that  may  be  claimed  by  riparian  owner,  55-58. 
that  may  be  claimed  by  appropriator,  129-133. 
how  far  determined  by  capacity  of  ditch,  131,  225. 
determination  of, 'in  adjudication  proceedings,  225. 

QUIETING  TITLE, 

action  for,  223. 
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RATES, 

see  "Water  Rates." 

RAVINE, 

use  of,  as  part  of  ditch,  117. 

REALTY;   REAL  ESTATE, 

riparian  water  rights  as  part  of,  34. 
water  right  is,  168,  223. 

REASONABLE  DILIGENCE, 

water  must  be  diverted  with,  115. 
water  must  be  applied  with,  121. 

REASONABLE  TIME, 

water  to  be  diverted  within,  115. 
water  to  be  applied  within,  121. 

REASONABLE  USE, 

of  water  by  riparian  owner,  56,  57. 

bearing  of  point  of  diversion  or  return  on,  66. 

of  water  by  appropriator,  136. 

RECAPTURE, 

of  water  turned  into  stream,  117. 

RECLAMATION  ACT, 

of  1902,  308. 

RECORDING, 

of  notice  of  appropriation,  106. 

of  map  and  statement  of  appropriation,  112. 

REFEREE, 

proceedings  before  under  Colorado,  adjudication  acts,  240. 

RELATION,  DOCTRINE  OF, 

right  of  appropriator  relates  back  to  commencement  of  work,  126. 
how  affected  by  statutes  requiring  notice  of  appropriation,  111. 
how  affected  by  Irrigation  Codes,  113. 

REPAIR;    REPAIRS, 

ditch  must  be  kept  in,  160. 
right  of  entry  for,  158. 
of  enlarged  ditch,  150,  153.  ' 
liability  of  cotenants  for,  172. 

RES  JUDICATA, 

application  of  doctrine  of,  232,  242. 

RESERVATIONS, 

appropriation  of  water  on,  101. 

RESERVOIRS, 

sites  on  public  land  for,  154. 
construction  of,  276. 
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RESERVOIRS— Continued. 

as  internal  improvements,  276. 

use  of  natural  depression  or  bed  of  stream  as,  276. 

liability  for  damages  caused  by,  277. 

RETURN  OF  WATER  TO  STREAM, 

by  riparian  owner,  65,  66. 

REVIEW  OR  REARGUMENT, 

in  adjudication  proceedings,  243. 

RIGHT  OF  ACTION, 

for  diversion  of  water,  when  it  accrues,  192. 
between  cotenants,  172. 

RIGHT  OF  WAY, 

for  ditches,  etc.,  acquisition  of,  in  general,  144. 

acquisition  of  by  contract,  145. 

parol  license  for,  146. 

acquisition  of  by  prescription  or  estoppel,  148. 

condemnation  of,  148-152. 

over  public  lands,  153-155. 

over  state  lands,  156. 

abandonment  of,  159. 

acquisition  of  by  irrigation  companies,  286. 

acquisition  of  by  irrigation  districts,  300. 

see  "Ditches  and  Canals." 

RIPARIAN  LANDS, 

riparian  rights  confined  to,  49. 
defined,  50. 

land  lying  beyond  water  shed,  51. 
enlargement  of  original  area,  52. 
effect  of  sale  or  partition  of,  53. 

RIPARIAN  PROPMETOR, 

use  of  water  by,  generally,  4. 

general  nature  of  right  of,  34. 

has  no  property  in  water  of  stream,  34. 

equality  of  rights  of  several  proprietors,  56,  58. 

who  is  a,  36. 

extent  of  right  to  use  water,  55-58. 

right  of  is  property,  34,  79,  166. 

appropriation  by,  103. 

see  "Riparian  Rights." 

RIPARIAN  RIGHTS, 

doctrine  of,  basis  of  one  system  of  irrigation  law,  10. 
statement  of  doctrine  of,  31. 
foundation  of,  33. 
defined,  36. 
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RIPARIAN  RIGHTS— Continued. 

in  what  states  doctrine  of  in  force,  10,  32. 

doctrine  of  as  to  irrigation  liberal  in  arid  states,  31,  56. 

not  dependent  on  user,  34. 

transfer  of,  34,  174,  176. 

condemnation  of,  11,  19,  34,  79,  285. 

limited  to  riparian  lands,  49. 

severance  of  from  land,  34,  176. 

what  waters  are  subject  to,  37-48. 

in  artificial  channel,  40,  48,  271. 

loss  by  prescription,  186. 

see  "Riparian  Lands,"    "Riparian  Proprietor." 

ROMAN  LAW, 

influence  of  in  law  of  waters,  34,  71. 

ROYALTY, 

exaction  of  by  irrigation  companies,  293. 

RUNNING  WATER, 

no  property  in,  166. 

SALE, 

see  "Transfer." 

SCHOOL  LANDS, 

appropriation  of  water  on,  82. 

SECONDS-FOOT, 

as  unit  of  measu^ment  of  water,  226. 

SECONDARY  EASEMENTS, 

in  connection  with  right  of  way,  158. 

SECRETARY  OF  INTERIOR, 

powers  of,  under  Carey  Act,  307. 
powers  of,  under  Reclamation  Act,  308. 

SEEPAGE, 

right  of  seepage  waters,  90. 
allowance  for,  129. 
salvage  of,  48,  95. 
injury  caused  by,  160. 

SETTLERS  ON  PUBLIC  LAND, 

rights  protected  as  against  appropriator,  86,  87. 

SOURCE  OF  SUPPLY, 

as  part  of  water  course,  39. 

SOUTH  DAKOTA, 

statement  of  law  of,  25. 

public  control  of  irrigation  in,  213. 

adjudication  proceedings  in,  255. 

SPECULATION, 

water  may  not  be  diverted  for  purpose  of,  120. 
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SPRINGS, 

rules  governing,  47,  90,  91. 

SQUATTEI^ 

cannot  claim  water,  36,  102. 

STATE, 

as  riparian  owner,  61. 

may  authorize  appropriation  of  water,  75,  76,  77,  79. 

may  not  deprive  riparian  owner  of  vested  rights,  11,  79,  283. 

may  not  impair  rights  of  United  States  on  public  domain,  76. 

power  of  as  to  navigable  waters,  96. 

control  over  interstate  streams,  97,  98. 

irrigation  subject  to  control  of,  198. 

water  property  of,  198. 

STATE  IRRIGATION  BOARDS, 

in  different  states,  200,  204,  207,  208,  .209,  210,  212,  213,  214,  217. 

STATE  CANALS  AND  RESERVOIRS, 

in  Colorado,  203. 

STATE  ENGINEER, 

application  to,  for  permit  to  appropriate  water,  113. 
see  references  to  public  control  in  the  several  states,  "California"; 
"Colorado";    etc. 

STATE  LANDS, 

appropriation  on,  77. 

STATEMENT, 

of  appropriation  to  be  filed,  112,  214. 

STATUTE  OF  FRAUDS, 

contracts  affecting  water  rights  within,  177,  178. 

STATUTE  OF  LIMITATIONS, 

bar  to  action  for  injury  by  ditch,  163. 
bar  to  action  for  unlawful  diversion,  271. 
-     see  "Adverse  User." 

STOCK, 

of  mutual  irrigation  companies,  280. 
transfer  of  stock  of  irrigation  companies,  296. 

STOCKHOLDERS, 

of  mutual  irrigation  companies,  280. 
irrigation  company  trustee  for,  281. 

STORAGE  OF  WATER, 

generally,  276. 

by  riparian  owner,  64. 

not  permissible  by  appropriator  to  prejudice  of  prior  appropriator, 

138,  276. 
see  ^'Reservoirs." 
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STREAMS, 

water  of  subject  to  appropriation,  88. 
water  may  be  tamed  in  and  taken  from,  117. 
see  "Natural  Streams";    "Watercourses." 

STREETS  AND  fflGHWAYS, 

ditches  in,  157,  165. 

SUBHUAUD  REGION, 

defined,  3. 

SUCCESSIVE  APPROPRIATIONS, 

of  surplus  water,  89, 

of  persons  using  same  ditch,  171. 

SUIT, 

see  "Action." 

SUPERINTENDENTS  OF  IRRIGATION, 

in  Nebraska,  207. 
-in  Oregon,  212. 
in  Utah,  215. 
in  Wyoming,  216. 

SUPERVISORS, 

of  county  to  fix  water  rates,  293. 

SURPLUS  WATER, 

return  of  to  stream,  65,  133. 
point  of  return  of,  66. 
subject  to  appropriation,  89. 
appropriator  has  no  right  to,  133. 

TAXATION, 

of  ditches  and  water  rights,  173. 

TENANT, 

in  possession  of  land  may  appropriate  water,  102. 
for  years  may  enjoin  imlawful  diversion,  263. 

TENANTS  IN  COMMON, 

of  ditches  and  water  rights,  171,  172. 

rights  and  duties  of  inter  se,  172. 

possession  of  one  that  of  all,  172,  183. 

adverse  possession  between,  172,  195. 

suits  between,  263. 

joinder  of  in  action  for  diversion  of  water,  266. 

TEXAS, 

statement  of  law  of,  26. 

public  control  of  irrigation  in,  214. 

adjudication  proceedings  in,  256. 

TITLE, 

of  patentee  relates  back,  87. 

to  land  not  necessary  to  support  appropriation,  102. 

to  land  not  necessary  to  support  adverse  user,  193. 
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TOWN, 

may  be  included  in  irrigation  district,  298. 
see  "City." 

TRANSFER, 

o£  water  right  by  cotenant,  172^ 

of  water  rights  and  ditches,  174-179. 

of  water  right  with  land,  175. 

of  water  right  separate  from  land,  176. 

formalities  of,  177. 

of  water  right  as  abandonment,  184. 

of  stock  in  irrigation  company,  296. 

TRESPASSER, 

appropriation  by,  102. 

use  of  water  by,  as  making  water  right  appurtenant,  169. 

TRIBUTARIES, 

right  of  appropriator  to  flow  of,  134,  135. 

UNDERGROUND  STREAMS  AND  WATERS, 

in  goieral,  43-46.  • 

appropriation  of,  92. 

UNITED  STATES, 

right  to  appropriate  water  on  public  domain  derived  from,  76. 

property  of,  in  streams  on  public  domain,  76,  80. 

control  of,  over  navigable  streams,  96. 

may  appropriate  water,  102,  308. 

no  prescriptive  rights  against,  196. 

may  sue  to  protect  water  rights,  263,  308.  ^ 

USE  OF  WATER, 

natural  or  artificial,  4. 
as  public  use,  5-8,  148,  279. 
'  by  riparian  proprietor,  55-58. 
relative  importance  of  several  uses,  60,  128. 
right  of  appropriator  dependent  upon,  120. 
by  appropriator,  120-123. 

see  "Application  of  Water";    "Change";    "Place  of  Use";    "Public 
Use." 

UTAH, 

statement  of  law  of,  27. 

public  control  of  irrigation  in,  215. 

adjudication  proceedings  in,  257. 

WASHINGTON, 

statement  of  law  of,  28. 

public  control  of  irrigation  in,  216. 

adjudication  of  proceedings  in,  258. 
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WASTE, 

of  water  not  permitted,  62. 

WASTE  WATER, 

may  be  appropriated,  89. 

WATER, 

ordinarily  no  private  property  in,  166. 
as  personal  property,  16^7. 
property  of  public,  198. 

WATER  COMMISSION, 

in  California,  200. 

WATER  COMMISSIONERS, 

see  under  "Public  Control"  in  the  several  states. 

WATER.  COURSE, 

defined,  37. 
elements  of,  37-41. 

WATER  DISTRICTS  AND  DIVISIONS, 

see  under  "Public  Contj-ol"  in  the  several  states. 

WATER  MASTERS, 

see  under  "Public  Control"  in  the  several  states. 

WATER  RATES, 

of  irrigation  companies,  in  general,  292. 
establishment  of  rates,  293. 

WATER  RIGHT, 

defined,  2. 

condemnation  of,  4,  11,  19,  285,  300. 
as  property,  166. 
as  real  estate,  .168. 
as  appurtenances  to  land,  169. 
co-ownership  of,  171,  172. 
taxation  of,  173. 
transfer  of,  174-179. 

acquisition  of  by  irrigation  companies,  283-285. 
see  "Abandonment";  "Adverse  User";  "Appropriation";  "Estoppel"; 
"Riparian  Rights";    etc. 

WEATHER, 

bad,  as  excusing  delay  in  diverting  water,  115. 

WRIGHT  ACT, 

relating  to  irrigation  districts,  297. 

WYOMING, 

'Statement  of  law  of,  29. 
public  control  of  irrigation  in,  217. 
adjudication  proceedings  in,  259. 
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